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PEEFACE. 

The  present  volume  is  the  result  of  an.  endeavor  to  state,  with 
"brevity  but  with  accuracy,  the  l^al  principles  involved  in  tort 
litigations  of  to-day.  While  neither  the  history  nor  the  theory 
of  the  subject  has  been  ignored,  the  discussion  of  those  topics 
has  been  subordinated  to  the  exposition  of  established  rules  of 
law.  * 

No  attempt  has  been  made  at  originality  in  classification.  The 
first  six  chapters  present  a  sketch  of  the  history  of  tort  develop- 
ment in  our  law ;  a  statement  of  the  general  principles  determin- 
ing tort  liability;  a  brief  account  of  tort  remedies,  and  of  the 
manner  in  which  tort  liabilities  may  be  discharged.  The  re- 
mainder of  the  volume  is  devoted  to  a  discussion  of  the  most 
important  classes  of  torts. 

The  order,  in  which  particular  torts  have  been  dealt  with,  is 
quite  different  from  that  observed  by  many  modem  writers.  It 
is  not  made  to  depend  upon  the  motive,  intent,  or  state  of  mind 
of  the  wrong-doer,  but  upon  the  sort  of  harm  inflicted.  Those 
torts,,  which  are  directed  principally  against  the  person  of  the 
victim,  are  first  considered:  then,  those  which  are  aimed  at  his 
property;  and,  lastly,  those  which  are  clear  invasions  of  both  the 
personal  and  the  property  rights  of  another. 

A  considerable  saving  of  space  has  been  secured  by  frequent 
cross-references.  For  example,  Chapter  III,  entitled  Harms  that 
are  not  Torts,  contains  a  statement  of  the  principles  which  excuse 
or  justify  acts  which  are  apparently  tortious.  These  principles 
are  not  repeated  in  the  chapters,  devoted  to  particular  torts,  such 
as  Assault  and  Battery,  Trespass  and  others;  but  are  referred  to 
in  frequent  foot-notes.  Still,  the  modem  dimensions  of  this 
book  are  due  not  so  much  to  the  space-saving  device,  just  men- 
tioned, as  to  the  deliberate  purpose  of  the  writer  to  prepare  a 
hand-book;  not  a  series  of  monographs,  nor  a  collection  of  com- 
mentaries, nor  a  digest  of  all  reported  decisions.  He  has  sought 
to  aid  his  brethren  of  the  profession  by  stating,  as  concisely  as 
possible,  the  rules  of  law  on  this  subject;  by  expounding  the 
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reasons  for  such  rules,  as  these  are  set  forth  in  judicial  decisions ; 
by  noting  the  conflict  of  opinion  which  exists  on  many  points, 
and  especially,  by  referring  only  to  those  cases  which  bear  directly 
and  helpfully  upon  the  topics  to  which  they  are  cited.  In  order 
to  make  these  citations  as  useful  as  possible,  recent  cases  have 
been  preferred  to  older  ones,  whenever  the  discussion  of  principles 
^nd  authorities  has  been  equally  valuable ;  reference  has  been  given 
not  only  to  the  official  report,  but  to  unofficial  publications  in 
which  the  case  has  appeared,  and  the  date  of  each  decision  is  noted. 

Columbia  Univebsitt, 

ScHooii  OF  Law, 

March,  1905. 


PEEFACE  TO  SECOND  EDITION". 

Two  chapters  have  been  added  to  the  original  text,  dealing  re- 
spectively with  the  Tort  Liability  of  Telegraph  and  Telephone 
Companies,  and  with  Injunction  as  a  Tort  Remedy.  Both  of  these 
subjects  are,  at  present,  prolific  sources  of  legal  and  political  con- 
troversy and,  it  is  believed,  that  the  additional  chapters  will  be 
foimd  useful  not  only  to  the  practitioner,  but  to  students  of  law 
and  of  political  science. 

The  discussion  of  each  topic  has  been  brought  down  to  the 
present  year,  and  an  attempt  has  been  made  to  set  forth  not  only 
the  latest  decisions  of  the  courts,  but. to  show  the  trend  of  current 
legislation  thereon. 

Although  the  original  chapters  of  this  work  have  not  been  al- 
tered, the  text  and  notes  have  been  subjected  to  a  careful  revision 
for  the  purpose  of  correcting  typographical  and  similar  errors, 
which  were  discovered. 

Columbia  TJNivEKsrrT, 
School  op  Ijaw, 
September,  1908. 


The  original  of  this  bool<  is  in 
the  Cornell  University  Library. 

There  are  no  known  copyright  restrictions  in 
the  United  States  on  the  use  of  the  text. 
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PREFACE  TO  THIRD  EDITION. 

While  many  additions  have  been  made  to  the  original  text  and 
notes,  the  present  edition  shows  no  radical  changes  in  scope  and 
method  from  its  predecessors.  The  work  is  neither  a  cyclopedia 
of  cases,  nor  a  collection  of  monographs  on  special  topics ;  but  an 
attempt  to  expound  the  principles  of  tort  liability  at  common  law, 
and  to  note  their  chief  modifications  by  modem  statutes. 

Legislative  changes  have  been  very  radical  on  some  subjects,  as 
well  as  widely  variant  in  the  different  States,  during  the  last 
decade.  In  such  cases,  the  present  edition  does  little  more  than 
outline  the  main  features  of  the  statutes  and  refer  the  reader  to 
special  treatises  thereon.  Workmen's  Compensation  and  Employ- 
ers' Liability  Acts  are  examples  of  this  class. 

As  a  rule,  however,  statutory  modifications  of  the  general  rules 
of  tort  liability  are  discussed,  and  the  latest  decisions  construing 
such  legislation  are  referred  to.  It  is  hoped  that  most  of  the  im- 
portant cases  in  tort  law,  which  have  appeared  since  the  publica- 
tion of  the  original  work,  will  be  found  in  the  notes  to  the  present 
edition. 

Columbia  Univebsitt, 
School,  of  Law, 
May,  191S. 
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INTEODUCTORY  CHAPTER. 

1.  The  Antiquity  of  Torts: — The  Recency  of  Text  Books  on 
Torts.  Although  the  earliest  form  of  legal  liability,  known  to 
our  Anglo-Saxon  and  l^orman  ancestors,  was  quite  similar  to  the 
present  tort/  legal  text-books  upon  tort  in  English  law  are  very 
jnodem.  The  earliest  treatise  of  value  was  published  in  this  coun- 
try, in  1859,^  and  was  followed  the  next  year  in  England  by  a 
larger  work,^  which  still  maintains  a  leading  place  among  the  in- 
creasing multitude  of  books  on  this  fascinating  topic.  It  is  true 
that  an  attempt  was  made,  as  early  as  1720,  to  systematize  the 
<:ase  law  upon  the  subject,  but  it  was  not  very  successful.* 

The  volume  has  been  dismissed  by  eminent  authors  with  brief 
flings."  Perhaps  it  deserves  their  contemptuous  comments.  It  is 
serviceable,  however,  as  showing  the  modernness  of  this  branch  of 
English  law  and  the  antiquity  of  the  principles  upon  which  it  resta. 
In  comparison  with  recent  treatises  on  Torts  it  appears  fragment- 
ary in  the  extreme.  Although  professing  to  be  "  a  methodical  col- 
lection of  all  the  cases  concerning  actions  on  the  case  for  torts 
and  wrongs,"  it  is  limited  to  five  topics.     Actions  for  "  Trover 

1.  "  To  exact  for  all  Injuries  both.  Cases  Concerning  such  Actions, 
to  person  and  property,  a  payment  (The  name  of  the  author  Is  not 
in  money  to  the  person  injured,  ap-  given.) 

pears  to  have  been  the  first  form  of  5.  In  the  dedicatory  letter  to  Jus- 
legal  liability  for  injuries  to  pri-  tice  Holmes,  Sir  Frederick  Pollock 
vate  persons  alike  in  Greece,  in  refers  to  this  book  as  "  remarkable 
Rome,  and  among  the  Teutonic  chiefly  for  the  depths  of  historical 
Tribes."  Markby's  Elements  of  ignorance  which  it  occasionally  re- 
Law,  §  600.  veals."     The   Law   of  Torts,   First 

2.  Billiard  on  Torts.  Ed.,  p.  vi. 

8.  Addison  on  Torts.  Mr.  Bishop  expressed  the  opinion 

4.  The    Law    of   Actions    on    the  that  the  book  should  be  passed  over 

Case,  for  Torts  and  Wrongs;  Being  as   though  it  did  not  exist.     Non- 

ai  Methodical  Collection  of  all  the  contract  Law,  §  3,  n.  1. 
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and  Conversion  of  Goods,"  for  "  Malicious  Prosecutions,"  for 
"  Nuisances,"  for  "  Disoeits  and  on  Warranties,"  and  "  On  the 
Common  Custom  against  Carriers  and  Innkeepers,"  cover  the  en- 
tire field  of  Torts  and  Wrongs,  according  to  the  view  of  thia 
anonymous  author.  We  know  that  these  were  not  the  only  actions 
for  torts  which  were  then  in  use,  and  the  reports  of  which  were 
then  accessible  to  the  student  of  English  case  law.  Possibly,  how- 
ever, the  five  topics  discussed  in  this  volume  embraced  most  of 
the  cases  which  were  deemed  important,  and  covered  the  field  of 
ordinary  tort  litigation  of  that  period. 

Certain  it  is,  that  the  rules  of  English  law  relating  to  torts  had 
not  then  been  systematized,  and  that  neither  the  bench  nor  the  bar 
had  any  conception  of  a  Law  of  Torts.  They  were  familiar  with 
various  species  of  civil  wrongs,  such  as  assault  and  battery,  false 
imprisonment,  deceit,  defamation,  nuisance  and  the  like,  but  they 
were  entirely  innocent  of  any  knowledge  of  legal  classification, 
which  would  unify  these  miscellaneous  instances  and  reduce  them 
to  a  well  defined  and  "  individual  branch  of  the  law." 

2.  Beginning  of  Modern  Theory  of  Torts.  Sir  Frederick  Pol- 
lock, writing  in  1886,*  declared  that  the  really  scientific  treatment 
of  the  principles  of  torts  "begins  only  with  the  decisions  of  the 
last  fifty  years."  Fifteen  years  earlier,  another  writer  had  as- 
serted that  ''  the  English  lawyers  had  not  yet  made  any  attempt 
to  define  torts."''  In  1882,  an  accomplished  and  learned  judge* 
of  the  ISTew  York  Court  of  Appeals  opened  a  notable  opinion  with 
these  words :  "  We  have  been  unable  to  find  any  accurate  and 
perfect  definition  of  a  tort.  Between  actions  plainly  ex  'contractu 
and  those  as  clearly  ex  delicto  there  exists  what  has  'been  termed 
a  bordeHand,  where  the  lines  of  distinction  are  shadowy  and  ob- 
scure, and  the  tort  and  the  contract  so  approach  each  other,  and 
become  so  nearly  coincident  as  to  make  their  practical  separation 
somewhat  difficult.  The  text-writers  either  avoid  a  definition  en- 
tirely, or  frame  one  plainly  imperfect,  or  depend  upon  one  which 
they  concede  to  be  inaccurate,  but  hold  sufficient  for  judicial  pur- 
poses." 

6.  Pollock    on    Torts,    Dedicatory   670. 

Letter,  p.  vi.  8.  Judge  Finch   in   Rich  v.   New 

7.  Markby's  Elements  of  Law,  S   York  Central  Ry.,  87  N.  Y.  382. 
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3.  Indefiniteness  of  the  Term.  Although,  during  the  last  thirty 
years,  text-books  on  torts  have  multiplied  rapidly,  and  litiga- 
tions involving  the  nature  of  a  tort  have  been  well-nigh  innumer- 
able, neither  a  complete  theory  of  torts  nor  a  perfect  definition  of 
a  tort  has  yet  been  attained.  A  very  able  and^,original  writer 
thought  to  clear  up  all  obscurity  of  the  subject,  by  extending  "  torts 
to  the  natural  partition  line  in  the  legal  field,  and  making  it  Non- 
Contract  Law."  In  his  opinion,  "  there  is  not  in  the  entire  law 
any  other  division  so  plain  and  distinct,  so  completely  on©  subject, 
so  absolutely  governed  by  common  fundamental  principles,  resting 
in  natural -reason  and  recognized  by  the  courts  from  the  earliest 
davsmin^  of  the  common  law  jurisprudence,  and  never  lost  sight  of 
or  questioned,  as  this  of  non-contract  law."  These  common  funda- 
mental principles  he  summarizes  as  follows:  "  In  the  whirl  of 
life,  each  must  strive  to  avoid  injuring  another;  then,  when  this, 
endeavor  is  made,  whether  successfully  or  no't,  every  man  must 
bear  without  compensation  whatever  sufferings  or  losses  come  to 
him.  Rights  of  action  proceed  alone  from  violations  of  duty,  never 
from  misfortunes."  ' 

4.  Non-Contr.act  Law.  Notwithstanding  the  very  positive  as- 
surances of  the  author,  the  reader  of  this  book,  original  as  it  is  in 
■many  respects  and  valuable  as  it  is  throughout,  will  not  discover 
that  its  scope  is  much  more  extensive  than  that  of  other  leading 
treatises  on  torts,  nor  that  all  obscurity  has  vanished  and  a  perfect 
and  simple  theory  of  torts  has  been  presented.  Indeed,  it  is  ap- 
parent from  the  author's  summary  of  common,  fundamental  prin- 
ciples which  has  been  quoted,  that  simplicity  has  been  attained  by 
resort  to  vague  if  not  glittering  generalities.'* 

9.  Commentaries  on  the  Non-Con-  some  absolute  right  to  which  an- 
tract  Law,  and  especially  as  to  other  is  entitled;  or  (b)  in  the  in- 
Common  Affairs  not  of  Contract,  or  fringement  of  some  qualified  right 
the  Every  Day  Rights  and  Torts,  of  another  causing  damage;  or  (c) 
By  Joel  Prentiss  Bishop,  1889,  pp.  in  the  infringement  of  some  public 
Iv.,  616.  right  resulting  in  some  substantial 

9a.  Underbill's  Law  of  Torts,  (9th  and  particular  damage  to  some  per- 

Ed.,  p.  7)  has  the  following  deflni-  son  beyond  that  which  is  suffered 

tion:     "A  Tort  is  an  act  or  omis-  by  the  public  generally."    Salmond's 

sion  which,  independent  of  contract.  Law  of  Torts    (2nd  Ed.)    has  this 

is  unauthorized  by  law,  and  results  definition:       "A    civil    wrong    for 

either,   (a)    in  the  infringement  of  which  the, remedy  is  an  action  for 
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5.  Thou  Shalt  Do  no  Hurt  to  Thy  Neighbor.  Some  years  be- 
fore Mr.  Bishop  set  forth  his  theory  of  torts,  Sir  Frederick  Pol- 
lock had  declared  that  our  law  of  torts,  with  all  its  irregularities, 
has  for  its  main  purpose  nothing  else  than  the  development  of 
this  precept  of  Ulpian,  "  alterum  non  laedere  '' — "  thou  shalt  do 
no  hurt  to  thy  neighbor."  At  the  same  time  he  asserted  that  "  a 
complete  theory  of  torts  is  yet  to  seek."  He  was  not  satisfied  with 
so  broad  and  vague  a  statement  of  general  principles  as  that  con- 
tained in  Ulpian's  precept.  In  the  latest  edition  of  tliis  book,^* 
the  author  discloses  his  dissatisfaction  in  the  following  paragraph, 
which  did  not  appear  in  the  first  edition :  "  Alterum  non  laedere 
is  to  forbear  from  inflicting  unlawful  harm  in  general.  As  the 
English  'Church  catechism  has  adopted  Ulpian's  words,  it  belongs 
to  my  duty  towards  my  neighbor,  to  hurt  nobody  by  word  or  deed. 
.To  be  true  and  just  in  all  my  dealings.  But  neither  the  Latin  nor 
lExnglish  phrase  is  clear  enough  to  bring  out  the  real,  fundamental 
distinctions  implied  in  the  fact  that  we  recognize  torts  as  forming 
an  individual  branch  of  the  law."  The  distinguished  author  then 
proceeds  to  set  forth  those  distinctions  somewhat  at  length,  and 
concludes  his  account  of  tliem  with  a  summary  of  the  ways  in 
which  a  right  of  action  for  a  tort  can  arise  in  our  law,  which 
covers  a  page  and  a  half  of  the  text. 

6.  Other  Attempts  at  Simplification.  Other  writers  have  at- 
tempted to  simplify  this  branch  of  the  law  by  defining  a  tort  as 
the  violation  of  a  right  in  rem}'^  and  declaring  that  to  avoid  com- 
mitting a  tort  one  need  only  to  forbear. ^^  Such  statements,  admir- 
able as  they  are  for  brevity  and  comprehensiveness,  are  inadequate, 
if  not  misleading. 

7.  Tort  may  be  Negative. — Innkeeper.  Not  every  tort  involves 
an  affirmative  act.  Omission  may  be  tortious  as  truly  as  commis- 
sion.^'   An  honest  and  respectable  traveler  enters  an  inn,  calls  for 

damages,    and    which    is    not    ex-  12.  Austin,    Jurisprudence,    Lect. 

clusively  the  breach  of  a  contract  XIV. 

or  the  breach  of  a  trust  or  other  13.  United  Railways  v.  Deane,  93 

merely   equitable  obligation."   p.   7.  Md.  619,  49  At.  923,  86  Am.  St.  R. 

10.  Pollock  on  Torts,  9th  Ed.,  pp.  453  (1901) ;  holding  that  the  negll- 
2  and  20.  gent  failure  or  omission  of  railrood 

11.  Innes,  Law  of  Torts,  §  6.  servants    to    protect    a    passenger 
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lodging  and  refreshment  and  tenders  the  proper  price  therefor. 
The  innkeeper  has  unoccupied  rooms  and  abundant  supplies,  but 
ignores  the  guest's  demand.  He  takes  no  affirmative  action.  He 
does  not  eject  the  guest,  nor  does  he  say  a  word,  nor  pay  any 
attention  to  him.  He  is  simply  passive.  This  omission  is  an 
actionable  tort.  The  law  imposed  upon  the  innkeeper  a  duty  to- 
wards guests,  which  he  has  violated.  That  duty  was  to  receive, 
and  furnish  food  and  lodging  at  reasonable  prices  to  all  travelers 
presenting  themselves  in  proper  condition,  so  long  as  he  had  room 
and  supplies."  It  was  an  affirmative  duty;  a  duty  that  was  vio- 
lated by  omitting  to  act.*" 

But  it  may  be  said,  that  had  the  innkeeper  forborne  from  tak- 
ing up  this  semi-public  vocation,  his  failure  to  receive  and  provide 
for  the  traveler  would  not  have  been  tortious.  Undoubtedly.  So 
had  he  forborne  from  being  bom  there  would  have  been  no  tort 
by  him.  The  act  of  becoming  an  innkeeper  simply  furnished  an 
occasion  for  his  tort.    It  had  no  causal  connection  with  it.    There 

from  the  violence  of  a  drunken  fel-  refused  to  do  so,  he  v/as  liable  alike 

low-passenger,    was    an    actionable  to  an  indictment  and  an  action  by 

tort.     "    In   such   cases,"   said  the  the  party  aggrieved."      Atwater  v. 

court,    "the    negligence    for    which  Sawyer,  76  Me.  539  (1884).     In  this 

the   company  is   liable   is   not  the  case,  plaintiff  applied  for  dinner  at 

tort    of    the    fellow-passenger,    but  defendant's   inn    and   was    refused. 

the  negligent  omission  of  the  car-  He    recovered    eight    dollars    dam- 

rier'B    servants."     Groves    v.   Wim-  ages. 

borne  (1898),  2  Q.  B.  402,  67  L.  J.  Q.  15.  Hawthorn  v.  Hammond,  1  C. 
B.  862,  omission  to  keep  machinery  &  K.  404  (1844).  This  was  an  action 
fenced;  Butler  v.  Fife  Coal  Co.  on  the  case  for  damages,  by  reason 
(1912),  A.  C.  149,  81  L.  J.  P.  C.  97.  of  not  being  admitted  to  def end- 
omission  to  appoint  and  keep  in  ant's  inn  at  night,  after  defendant 
charge  persons  competent  to  deal  had  retired.  Plaintiff  knocked  on 
with  dangers  arising  in  a  mine.  the  door  and  called  to  defendant, 
14.  White's  Case,  Dyer  158b  who  paid  no  attention  to  plaintiff's 
(1693);  Ck)mmonwealth  v.  Mitchel,  application.  Parke,  B.,  in  substance 
Parsons'  Cases  (Pa.),  431  (1850);  charged  the  jury  that  if  they  found 
Watson  V.  Cross,  2  Duvall  (Ky.),  the  noise  was  heard  by  defendant 
147  (1865).  In  the  last  case  it  is  and  implied  that  the  persons  who 
said:  "Appellant,  being  an  inn-  made  it  wanted  to  be  admitted  as 
keeper,  was  legally  bound  to  receive  guests,  defendant's  failure  to  admit 
and  entertain  all  guests  apparently  them  was  a  breach  of  his  common 
responsible  and  of  good  conduct,  who  law  duty, 
might  come  to  his  house,  and  if  he 
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"was  no  element  of  wrongfulness  in  his  taking  up  the  occupation 
of  innkeeper.  His  tort  consisted  solely  in  omitting  to  perform 
the  afSrmative  duty  of  an  innkeeper.  His  forbearance  to  act  was 
tortious. 

8.  Other  Examples  of  Negative  Torts — of  torts  of  omission 
as  distinguished  from  torts  of  commission — are  afforded  by  fail- 
ures to  comply  with  statutory  requirements.  For  instance,  a  stat- 
ute imposes  upon  factory-owners  the  duty  (which  did  not  exist  at 
common  law)  of  attaching  certain  fire  escapes  to  factories,  that 
are  more  than  three  stories  in  height.  The  owner  of  such  a  fac- 
tory makes  no  change  in  his  building,  fails  to  obey  the  statute.  A 
fire  occurs  and  some  of  his  employees,  who  could  have  escaped 
without  the  smell  of  fire  on  their  garments,  had  the  statutory  com- 
jnand  been  obeyed,  are  badly  burned.  His  omission  is  tortious. 
He  is  liable  to  an  action  at  law  for  damages  to  each  of  such  in- 
jured employees.^*  He  committed  a  tort  by  forbearing  to  act,  as 
the  statute  had  commanded  him  to  act.^** 

9.  Tort  may  Violate  Right  in  Personam.  Equally  unsound 
with  the  general  proposition  that  we  have  just  considered,  is  that 

16.  Pauley  v.   Steam  Gauge   and  rightfully  controlled,  and  those  who 

liantern  Co.,  131  N.  Y.  90,  29  N.  E.  enter  in  the  performance  of  a  law- 

$99  (1892).    The  court  held  that  the  ful    duty,   and    are   injured    by  the 

statutory  requirements  (L.  1887,  Ch.  neglect    of    the    party    responsible 

462,  §  10)  "of  fire  escapes  was  for  have  just  ground  of  action  against 

the  direct  and  special  benefit  of  the  him." 

operatives  in  such  factories,  and  in-  In  Billings  v.  Breinig,  45  Mich.  65 

tended  for  their  protection— 'that  the  (1881),   it    appeared   that   the    law 

law  of  1887  imposed  a  duty  upon  the  made  it  incumbent  on  defendant  to 

owners   or   occupants   of   the   pre-  exhibit    lights    on    his    tugboat    at 

scribed   class   of   factories,   for   an  night.    He  omitted  to  exhibit  them, 

omission  to  perform  which  the  oper-  and  such   omission  was  held  to  be 

a.tives     injured     by     the     omission  actionable  negligence.    The  defend- 

might  recover  damages."  ant's  tort  did  not  consist  in  running 

In  Parker  v.  Barnard,  135  Mass.  his  tug  at  night,  but  in  omitting  to 

116,    119    (1883),    the    court    said,  do  what  the  law   commanded  him 

"'  When,   In   the   construction   of   a  to  do, 

building  the  legisuature  sees  fit  to  lea.  Racine  v.  Morris,  201  N.  Y. 

direct  by  statute  that  certain  pre-  240,  94  N.  E.  864   (1911),  giving  a 

cautions  shall  be  taken,  or  certain  liberal  contruction  to  the  statute,  in 

guards  against  danger  provided,  his  the  victim's  favor, 
unrestricted  use  of  his  property  is 
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other  (often  linked  with  it),  that  a  tort  is  a  violation  of  a  right 
in  rem.  Many,  perhaps  most,  torts  are  of  this  character.  On  the 
other  hand  many  a  tort  is  a  violation  of  a  right  in  personam,}^ 

10.  Right  of  Guest  .against  Innkeeper.  Such  it  is  submitted  is 
the  tort  of  the  innkeeper  in  the  case  mentioned  above.  The 
traveler's  right  to  entertainment  is  not  a  legal  right  available 
against  all  the  world.  He  may  be  ever  so  honest  and  respectable,  his 
wallet  may  be  overflowing  with  money.  He  may  be  weary  and 
iungry  to  fainting.  But,  he  has  no  legal  right  to  demand  from 
any  and  every  householder  along  his  route  lodging  and  refresh- 
ment. This  right  is  available  only  against  such  persons  as  have 
voluntarily  become  innkeepers.  Nor  is  it  an  absolute  right  against 
every  innkeeper.  Whether  the  traveler  has  a  legal  right  to  be  re- 
ceived and  cared  for  as  a  guest,  depends  upon  the  plight  of  the 
inn  when  he  presents  himself.  If  it  is  full  of  guests,  the  inn- 
keeper may  ignore  the  traveler's  request  for  entertainment,  and 
may  even  turn  him  curtly  away,  without  violating  any  right  of 
the  jaded  and  famished  traveler." 

11.  Right  of  Shipper.  Again,  the  tort  committed  by  the  com- 
mon carrier,  who  neglects  to  receive  or  care  for  goods  tendered  to 

17.  "  There  are  rights  vested  in  reputation,  or  property  by  any 
certain  determinate  persons  which  wrongful  act;  the  duty  being  to  for- 
are  in  personam,  that  is,  which  are  bear  from  violating  them.  The 
available  only  against  a  determl-  injuria  is  here  found  in  the  vio- 
nate  person  or  persons.  Corre-  lating  act  causing  the  damage.  The 
spending  to  them  are  duties  laid  on  second,  the  special  modifications  of 
the  determinate  person  or  persons  the  three  fundamental  rights, 
against  whom  the  right  avails  as  which  spring  out  of  certain  rela- 
distingulshed  from  the  rest  of  the  tions  in  respect  of  which  the  law 
community.  *  *  *  These  rights  fixes  certain  duties;  the  modifica- 
are  sometimes  acquired  as  the  im-  tions  being  made  in  respect  of  cer- 
mediate  consequence  of  duties  im-  tain  given  individuals  on  whom  the 
posed  on  determinate  persons  to-  duties,  modified  to  correspond,  are 
"wards  certain  other  determinate  laid ;  being  in  respect  of  certain  in- 
persons  by  whom  they  are  acquired,  dividuals,  they  are  in  personam." 
The  breach  of  the  duty  involves  the  Piggott's  Law  of  Torts,  pp.  6,  13. 
violation  of  the  right,  and  is  a  tort.  18.  Atwater  v.  Sawyer,  76  Me.  539, 
*  *  *  We  have  therefore  two  49  Am.  R.  634  (1884) ;  Rex  v.  Ivens, 
distinct  sets  of  rights.  The  first,  7  C.  &  P.  213  (1835);  Schouler  on 
the  three  great  fundamental  rights,  Bailments  (3  Ed.),  §  318;  Browne 
which  are  in  rem;  and  which  are  v.  Brandt  (1902),  1  K.  B.  696,  71  L. 
rights  not  to  be  damaged  in  person,   J.  K.  B.  367. 
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him  for  carriage,  is  not  the  violation  of  a  right  in  rem.  The  right 
of  the  owner  to  have  his  goods  carried  is  not  one  availably  againsit 
the  world;  it  is  available  only  against  a  particular  person,  who 
has  voluntarily  subjected  himself  to  the  common  law  duty  to  re- 
ceive and  carry,  by  holding  himself  out  as  a  common  carrier  of  such 
goods.^'  Moreover,  the  right  is  not  an  absolute  one,  even  against 
such  a  person.  If  the  latter's  means  of  tranportation  are  fully 
occupied  he  may  refuse  the  goods  in  question,  without  committing 
a  tort.^" 

Innkeeper.  Yet  again,  the  innkeeper,  who  fails  to  keep  safely 
his  guest's  property  committed  to  his  care,  is  liable  to  a  tort  ac- 
tion unless  the  loss  is  due  to  an  act  of  God,  or  to  the  public  enemy 
or  the  guest's  fault.  Such,  too,  is  the  liability  of  the  common  car- 
rier for  goods  which  he  has.  received  for  transportation.  Torts 
of  this  kind  are  not  violations  of  rights  in  rem.  Neither  the  guest 
nor  the  owner  of  the  goods  has  a  right  against  the  world,  to  have  his 
property  kept  safely.  If  he  delivers  it  to  an  ordinary  bailee  for 
hire,  his  right  is  to  have  it  guarded  with  ordinary  care.^^  Any 
loss  or  injury  not  chargeable  to  the  active  misconduct  or  the  ordi- 
nary negligence  of  the  bailee,  myst  be  borne  by  himself.  On  the 
other  hand,  the  innkeeper  or  the  common  carrier  who  receives  this 
property  pursuant  to  his  vocation  becomes  substantially  the  in- 
surer of  its  saf  ety.^^  As  soon  as  the  relationship  between  guest  and 
innkeeper  or  carrier  is  created,  the  guest  or  shipper  acquires  a 
legal  right  against  the  particular  innkeeper  or  carrier,  to  have  this 
property  kept  safely.  This  relationship,  it  is  to  be  borne  in  mind, 
is  a  conventional  one;  it  is  the  result  of  a  contract  between  the 

19.  In  Allen  v.  Sackrider,  37  N.  Y.  20.  Lovett  v.  Hobbs,  2  Shower,  127 

341  (1867),  it  is  said,  "No  one  can  (1681);    Schouler  on  Bailments    (3 

be  considered  as  a  common  carrier,  Ed.),  §  377.     He  may  refuse,  also, 

unlesa  he  has   in   some  way  held  if  a  mob  prevents  him  from  doing 

himself  out  to  the  public  as  a  car-  business.     Pittsburgh  &   C.  Ry.  v. 

rier  in  such  manner  as  to  render  HoUowell,  65  Ind.  188,  32  Am.  R.  63 

himself  liable   to   an   action   if  he  (1879). 

should  refuse  to  carry  for  anyone  21.  Maynard  v.  Buck,  100  Mass.  40 

who  wished  to  employ  him."     "  In  (1868) ;  Hexamer  v.  Sonthal,  49  N. 

effect,  refusing  to  enter  into  the  ap-  J.  L.  682  (1887). 

propriate    contract    is   of    itself    a  22.  Mason  v.  Thompson,   9   Pick, 

tort."    Pollock  on  Torts   (8th  Ed.),  280,  20  Am.  Dec.  471  (1830). 
648. 
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parties.^  To  say  that  tHe"^ght  which  the  common  law  confers 
upon  the  guest  or  the  shipper,  as  an  incident  of  such  contract,  is 
a  right  in  rem  is  certainly  to  wrench  that  term  from  its  true  sig- 
nification. The  right  of  the  guest  or  the  shipper  to  have  particular 
property  kept  safely  by  a  particular  innkeeper  or  carrier  with 
whom  he  has  contracted,  partakes  far  more  of  the  nature  of  a  right 
in  personam,  than  of  a  right  in  rem.  The  tort  liability  of  the  inn- 
keeper or  the  carrier  of  goods  insecurely  kept,  which  have  been 
committed  to  his  care,  is  said  to  spring  out  of  contract.^*  But  for 
the  contract  between  the  parties,  the  omission  of  the  carrier^  or 
the  innkeeper  to  save, the  property  from  harm,  unless  that  omis- 
sion were  willful  or  negligent,  would  not  be  tortious. 

12.  Agent  as  Tort  Feasor.  Of  the  same  character  is  the  tort 
of  an  agent  who  understates  the  price  that  has  been  offered  for  his 
principal's  property,  and  appropriates  to  his  own  use  the  difference 
between  the  price  stated  and  the  price  paid.  Dealing  with  a  case 
of  this  character.  Chief  Justice  Holmes,  speaking  for  the  Su- 
preme Judicial  Court  of  Massachusetts,  declared :  "  It  is  true 
that,  but  for  the  contract  of  agency,  the  concealment  and  misrep- 

23.  Bradley  Livery  Co.  v.  Snook,  25.  Cf.  Turner  v.  Stallibrasa 
66  N.  J.  L.  654,  50  At.  358  (1901).  (1898),  1  Q.  B.  56,  holding  that  an 
Said  the  court  in  this  case:  "The  action  founded  on  the  common  law 
liability  of  the  innkeeper  for  the  liability  of  a  bailee  is  an  action 
property  of  his  guest  plac6d  in  his  founded  on  tort  Collins,  L.  J.,  said: 
care  arises  out  of  an  express  or  an  "An  agreement  of  minds  is  pre- 
implied  contract  of  bailment.  Such  supposed  in  the  case  of  any  rela- 
contractual  relation  can  only  arise  tion  which  brings  about  the  com- 
where  it  is  apparent,  under  the  mon  law  liability  of  a  bailee  to  his 
facts,  that  such  was  the  intention  bailor.  Where  such  relation  is 
of  the  parties.  A  contract,  of  established,  the  result  of  the  cases 
course,  may  be  implied  from  the  appears  to  be  that,  if  the  plaintiff 
circumstances,  as  well  as  estab-  can  maintain  his  action  by  showing 
lished  by  an  actual  agreement.  In  the  breach  of  a  duty  arising  at  corn- 
order  to  raise  an  implied  contract  mon  law  out  of  that  relation,  he 
of  liability  on  the  part  of  an  inn-  is  not  obliged  to  rely  on  a  contract 
keeper  for  the  goods  of  his  guest  within  the  meaning  of  the  rule" 
lost  or  stolen,  it  must  at  least  ap-  (relating  to  costs  under  a  modern 
pear  that  the  guest  placed  the  same  statute).  To  similar  effect  is  Car- 
In  his  care  and  keeping."  penter  v.  Walker,  170  Ala.  659,  54 

24.  Rich  V.  New  York  Central  Ry.,  So.  60,  25  Ann.  Cas.  863,  with  note 
87  N.  Y.  382  (1882);  Hutchinson  on  (1910),  action  In  tort  against  physi- 
Carrlers  (2d  Ed.),  i§  738-740.  clan  for  malpractice. 
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resentation  miglit  not  be  a  tort.  But  there  are  other  cases  in: 
which  a  tort  is  said  to  spring  out  of  a  contract. — 'Whether  an  act 
is  tortious  or  not  always  depends  upon  the  circumstances  of  course, 
and  it  hardly  needs  remark  that  the  circumstance  of  confidential 
relations  should  give  wrongful  character  to  an  act  that  in  a  differ- 
ent situation — ^for  instance  that  of  a  buyer — ^would  be  untouched 
by  the  law."  ^  In  other  words,  the  right  of  the  principal  which 
was  violated  by  the  agent  was  not  a  right  in  rem,  but  one  in  per- 
sonam— a  right  bom  of  the  contract  of  agency  between  these  two 
parties.^ 

13.  Torts  Springing  Out  of  Contract.  The  same  doctrine  was 
laid  down  sixty  years  earlier,  in  a  leading  English  case  "  by  Chief 
Justice  Tindal.  "  That  there  is  a  large  number  of  cases  in  which 
the  foundation  of  the  action  springs  out  of  privity  of  contract  be- 
tween the  parties,  but  in  which,  nevertheless,  the  remedy  for  the 
breach  or  non-performance  is  indifferently  either  assumpsit,  or 
case  upon  tort,  is  not  disputed.    Such  are  actions  against  attorneys, 


26.  Emmons  v.  Alvord,  177  Mass. 
466,  59  N.  E.  126  (1901).  In  this 
case  the  agent  told  his  principal  that 
the  best  offer  he  could  get  for  cer- 
tain real  estate  of  the  principal  was 
$3,000  cash  and  three  lots  of  land. 
This  offer  was  accepted  by  the  prin- 
cipal, who  deeded  the  real  estate  to 
the  offerer  and  received  the  money 
and  three  lots  aforesaid.  In  fact, 
the  offer  was  $3,000  in  cash  and  six 
lots,  and  the  three  lots  not  conveyed 
to  the  principal  were  conveyed  by 
the  offerer  to  a  third  person,  who 
was  supposed-  by  the  offerer  to  be 
an  agent  of  the  offeree,  but  who 
was  a  tool  of  the  agent.  Chief  Jus- 
tice Holmes'  intimation  is,  that  had 
a  purchaser  told  the  seller  that  he 
was  buying  to  sell  again,  and  that 
all  he  could  get  from  a  third  party 
with  whom  he  was  treating  for  its 
purchase,  was  $3,000  and  three  lots, 
when  in  fact  the  third  party  was 
ready  and  willing  to  give  $3,000  and 


six  lots,  and  did  give  that  price  to 
the  first  purchaser  for  the  property, 
such  falsehood,  though  inducing  the 
first  seller  to  transfer  the  property 
for  less  than  he  could  have  ob- 
tained, had  he  stood  out  for  more, 
would  not- have  amounted  to  a  tort. 

263.  In  Sandoval  v.  Randolph, 
222  U.  S.  161,  32  Sup.  Ct.  48  (1911), 
the  principal  was  allowed  to  sue 
in  assumpsit,  and  was  not  limited  to 
an  action  in  tort.  In  Kuntz  v.  Ton- 
nele,  80  N.  J.  Eq.  373,  84  At.  624 
(1912),  the  third  person  who  helped 
the  agent  cheat  his  principal  was 
held  liable,  following  Mayor,  etc., 
of  Salford  v.  Lever  (1891),  1  Q.  B. 
168,  60  L.  J.  Q.  B.  39. 

27.  Boorman  v.  Brown,  3  Q.  B. 
(Ad.  &  E.  N.  S.)  511  (1842),  affirmed 
in  the  House  of  Lords,  11  CI.  &  F.  1 
(1844) ;  Bretherton  v.  Wood,  3  Brod. 
&  Bing.  54  (1821),  Milford  v.  Bangor 
Ry.  &  Elec.  Co.,  104  Me.  233,  71  At. 
759  (1908),  accord. 
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surgeons,  and  other  professional  men,  for  want  of  competent  skill 
or  proper  care  in  the  service  they  undertake  to  render;  actions 
against  common  carriers,  against  ship-owners  on  bills  of  lading, 
against  bailees  of  different  descriptions;  and  numerous  other  in- 
stances occur  in  which  the  action  is  brought  in  tort  or  contract,  at 
the  election  of  the  plaintiff.  And  as  to  the  objection,  that  this 
election  is  only  given  when  the  plaintiff  sues  for  a  misfeasance 
and  not  for  a  non-feasance,  it  may  be  answered  that  in  many  cases 
it  is  extremely  difficult  to  distinguish  a  mere  nonfeasance  from  a 
misfeasance.  But  further,  the  action  of  case  upon  tort  very  fre- 
quently occurs  where  there  is  a  simple  non-performance  of  the  con- 
tract, as  in  the  ordinary  instance  of  case  against  ship-owners, 
simply  for  not  safely  and  securely  delivering  goods  according  to  , 
their  bill  of  lading.  *  *  *  The  principle  in  all  these  cases 
would  seem  to  be  that  the  contract  creates  a  duty,  and  the  neglect 
to  perform  that  duty,  or  the  nonfeasance,  is  a  ground  of  action 
upon  a  tort."  ^ 

28.  That  the  non-performance  of  a  fendant's  tort  consisted  in  its  fail- 
duty,  imposed  either  by  statute  or  ure  to  keep  its  passenger  waiting- 
by  common  law,  subjects  the  non-  room  properly  heated  in  winter. 
feasor  to  a  tort  action  was  held  In  Missouri,  Kans.  etc.  Ry.  v.  Wood, 
in  the  following  recent  cases:  Jones  95  Tex.  223;  66  S.  W.  449  (1902), 
v.  Rochester  Gas  &  Electric  Co.,  168  the  company's  tort  was  its  failure 
N.  Y.  65,  60  N.  E.  1044  (1901), — an  to  prevent  a  small-pox  employee 
action  for  the  statutory  penalty,  from  escaping  while  delirious  and 
but  the  court  declares  that  this  was  infecting  plaintiff.  In  Western 
not  plaintlfC's  sole  means  of  re-  Union  Tel.  Co.  v.  Snodgrass,  94  Tex. 
dress.  Defendant's  refusal  or  neg-  284,  60  S.  W.  308,  86  Am.  St.  R.  851 
lect  (see  N.  Y.  Transportation  Law,  (1901),  a  telegraph  company  was 
§  65),  to  comply  with  plaintiff's  de-  held  liable  for  failure  promptly  to 
mand  for  illuminating  gas  was  a  deliver  a  message,  even  though  no 
tort.  Wamsley  v.  Atlas  Steamship  contract  obligation  was  established; 
Co.,  168  N.  Y.  533;  61  N.  E.  896  the  court  holding  that  the  company 
(1901).  The  Elizabeth,  114  Fed.  R.  was  under  a  legal  duty  to  receive 
757  (1902).  In  St  Louis,  Iron  and  promptly  deliver  the  message. 
Mountain,  etc.,  Ry.  v.  Wilson,  70  See  Chap.  XVI,  infra. 
Ark.  136;   66  S.  W.  661  (1902),  de- 
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CHAPTER  II.     ) 

NATURE  OF  A  TOET. 

14.  Its  Chief  Characteristics.  Without  attempting  to  frame  a 
perfect  definition  of  tort — a  task  which  appears  thus  far  to  have 
been  beyond  the  power  of  the  English  speaking  lawyer — ^we  shall 
be  content  with  describing  its  leading  characteristics.  These  may 
be  stated  briefly  as  follows: 

A  tort  is  an  act  or  omission  which  unlawfully  violates  a  per- 
son's right  created  by  the  law,  and  for  which  the  appropriate 
remedy  is  a  common  law  action  for  damages  by  the  injured  per- 
son.^ 

It  wiU  be  observed  that  the  right  violated  is  private,  not  public. 
This  differentiates  tort  from  crime.  Again,  the  right  is  created 
by  the  law,  not  by  the  agreement  of  the  parties.  This  is  the  broad 
distinction  between  tort  and  breach  of  contract.  Still  again,  the 
violation  of  this  legal  right  must  be  remediable  by  a.  common  law 
action  for  damages.  If  the  redress  for  the  unlawful  act  or  omis- 
sion had  to  be  sought  in  a  court  of  equity,  or  of  admiralty,  or  in 
an  ecclesiastical  tribunal,  and  depends  upon  principles  peculiar  to 
those  jurisdictions,  the  wrong  was  not  accounted  a  tort  by  English 
common  law.^*'  This  limitation  still  attaches  to  the  term,  even  in 

1.  In  12  Harv.  L.  Rev.  335,  the  cases  are  those  of  the  common  law. 

following  is  proposed  by  Frederick  Cases   of   assault   and    battery,   or 

H.  Cook,  as  a  new  definition  of  tort:  other  personal  injury  on  board   a 

"An   act  or  omission,   not  a  mere  ship  on  the  high  seas,  are  within 

breach  of  contract,  and  producing  the  jurisdiction  of  admiralty  courts, 

injury  to  another,  in  the  absence  of  but  they  are  decided  in  accordance 

any    existing    lawful     relation    of  with   common   law   doctrines.     See 

which   such   act   or  omission   is   a  Stern    v.    La    Campagnie    Generale 

natural  outgrowth  or  incident."  Transatlantique,    110    Fed.    R.    996 

la.  Illustrations  of  such  wrongs  (1901).     The  Willamette  Valley,  71 

respectively  are  afforded  by  a  breach  Fed.  712   (1896) .    A  full  discussion 

of   trust,    refusal   to    pay    salvage,  of  admiralty  jurisdiction  over  ves- 

adultery  of  husband  or  wife.    It  is  sels  for  negligent  injury  to  property, 

to  be  borne  in  mind,  however,  that  attached  to  the  land,  will  be  found 

many  torts  were,  and  still  are  cog-  in  The  Blackheath,  195  U.  S.  361,  25 

nizable  by  admiralty  courts,  but  the  Sup.  Ct.  46  (1904).    That  this  juris- 

legal  principles  applicable  to  such  diction  is  not  exclusive,  but  that  the 
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jurisdictions  where  ecclesiastical  courts  have  been  shorn  of  their 
cognizance  of  civil  wrongs,  and  where  the  courts  of  common  law 
and  of  equity  have  been  consolidated.  Let  us  consider  these  three 
peculiarities  of  tort  more  fully. 

15.  Tort  is  Distinguishable  from  Crime.  The  same  act  or  omis- 
sion may  subject  the  actor  or  the  omittor  to  a  criminal  prosecu- 
tion and  to  a  civil  action  for  damages.  In  other  words,  a  single 
act  or  omission  may  unlawfully  violate  a  private  right  and  a  pub- 
lic right.  Its  violation  of  the  former  is  a  tort:  its  violation  of  the 
latter  is  a  crime.  For  instance,  A,  without  justification  or  ex- 
cuse attacks  B  and  knocks  him  down.  He  has  violated  B''3  right 
to  personal  security  and  is  liable  to  an  action  by  him  in  tort  for 
damages.  He  has  also  violated  a  right  of  the  State,  by  his  breach 
of  the  peace  and  by  the  injury  inflicted  upon  one  of  its  citizens, 
thus  rendering  himself  liable  to  a  criminal  prosecution  by  the 
State.' 

This  differentiation  of  the  tortious  from  the  criminal  character- 
istics of  the  same  act  is  comparatively  modem.  "  The  early  ten- 
dency was  *  *  *  to  treat  offenses  against  individuals,  even 
when,  like  theft  and  homicide,  they  were  a  serious  menace  to  the 
general  welfare,  as  merely  civil  injuries  to  be  compensated  for 
by  damages."  '    After  the  idea  was  clearly  grasped  that  the  same 

injured  party  may  sue  at  common  being  redressed  by  the  civil,  while 

law  for  damages,  is  held  in  Martin  the  latter  is  punished  by  the  crlm- 

v.  West,  222  U.  S.  191,  32  Sup.  Ct.  Inal  courts.    But  the  distinction  lies 

42   (1911).  deeper,   and   is   well    expressed   by 

"  Admiralty  courts,  being  free  to  Blackstone,  who  says  that  torts  are 

work  out  their  own  system  and  to  an  infringement  or  privation  of  the 

finish   the   adjustment  of  maritime  private  or  civil  rights  belonging  to 

rights,  have  jurisdiction  of  an  ac-  indivduals;  crimes  are  a  breach  of 

tion   for  contribution   for   damages  public  rights  and  duties  which  af- 

paid  to  third  parties  as  the  result  feet    the    whole    community.      The 

of  a  collision  for  which  both  vessels  right  which   is   violated   by  a  tort 

were  in  fault.    The  claim  is  of  ad-  is  always  a  different  right  from  that 

miralty  origin,"  Brie  Ry.  Co.  v.  E.  &  which  is  violated  by  a  crime.    The 

W.  Transp.   Co.,  204  U.  S.  220,  27  person  of  inherence  in  the  former 

Sup.  Ct.  246  (1907).  case  is  an  individual,  in  the  latter 

2.  "It    is    sometimes    alleged    by  case  is  the  State."    Holland's  Juris.- 

books  of  authority  that  the  differ-  prudence  (10th  Ed.),  320. 

ence  between  a  tort  and  a  crime  is  3.  Holland's  Jurisprudence,  (10th 

a  matter  of  procedure,  the  former  Ed.),  367. 
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act  might  be  injurious  to  the  State  as  well  as  to  the  individual, 
and  ought  to  subject  the  wrongdoer  to  criminal  punishment  as 
well  as  to  the  payment  of  damages  to  his  victim,  English  courts 
found  themselves  perplexed  over  the  relation  of  these  two  seta 
of  proceedings.  Should  the  criminal  prosecution  have  preced- 
ence over  the  civil  action,  or  should  each  proceeding  be  allowed  ta 
progress  without  hindrance  from  the  other  ? 

16.  Merger  of  Tort  in  Felony :  In  England.  In  the  earliest  re- 
ported case,^  dealing  with  this  question  we  have  the  following 
statement :  "  If  a  man  beats  the  servant  of  J.  S.  so  that  he  dies 
of  the  battery,  the  master  shall  not  have  an  action  against  the  other 
for  the  battery  and  loss  of  the  service,  because  the  servant  dying 
of  the  extremity  of  the  battery  it  is  now  become  an  offense  to  the 
crown,  being  converted  into  a  felony,  and  that  drowns  the  par- 
ticular offense  and  private  wrong  offered  to  the  master  before,  and 
his  action  is  thereby  lost."  * 

From  this,  time  on  we  find  dicta  in  judicial  opinions,  in  digests, 
and  in  text-books  to  the  effect,  that  when  an  act  constitutes  a 
felony  as  well  as  a  tort,  the  tort  is  merged  in  the  felony.  There 
is  no  express  decision  of  an  English  court  enforcing  this  doctrine, 
however,  and  after  imdergoing  several  modifications,*  "  it  seems, 
if  not  altogether  exploded,  to  be  only  awaiting  a  decisive  abroga- 
tion "  in  England.' 

17.  Same  in  America.  It  has  never  received  judicial  sanction 
in  this  country,*  although  judges  have  shown  readiness  to  adopt  a 

4.  Higgins  v.  Butcher,  Yelv.  89  7.  Pollock  on  Torts  (9th  Ed.), 
(1606).  205. 

5.  According  to  the  reports  of  this  8.  McBlain  v.  Edgar,  65  N.  J.  L. 
case  in  Noy.  13  and  2  RoUe's  Abrldg.  634,  48  At.  600  (1900),  and  cases 
575,  the  only  point  decided  was  that  therein  referred  to.  As  early  as 
an  action  of  trespass  for  causing  1801  the  legislature  of  New  York 
the  death  of  plaintiff's  wife,  could  enacted  that  the  private  remedy  In 
not  be  maintained  by  the  husband  tort  should  not  be  merged  in,  nor 
after  her  death,  the  cause  of  action  in  any  way  affected  by  the  felony, 
having  died  with  her.  ch.  60  L.  1801,  §  19.     Continued  in 

6.  See  Lord  Blackburn's  historical  R.  S.  p.  Ill,  ch.  4,  T.  1,  §  20,  now 
sketch  of  the  doctrine:  Wells  v.  repealed  and  continued  by  Penal 
Abrahams,  L.  R.  7  Q.  B.  554,  560-  Law,  §  23,  and  by  §  1899  of  the  Code 
563  (1872).  of  Civil  Procedure;  Mairs  v.  Bal.  & 

O.  Ry.,  175  N.  Y.  409,  67  N.  E.  901 
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modification  of  the  doctrine,  viz.,  that  all  civil  remedies  in  favor 
of  a  party  injured  by  a  felony  are  suspended  until  after  the  ter- 
mination of  a  criminal  prosecution  against  the  offender.'  They 
rested  their  decisions  upon  considerations  of  public  policy,  assert- 
ing that  "  the  public  good  requires  that  offenders  should  be  brought 
to  justice;  and  if  a  civil  remedy  in  favor  of  a  party  injured,  is 
postponed  until  a  public  prosecution  has  terminated,  he  will  be 
stimulated  to  effect  this  as  soon  as  possible."  "  These  reasons 
have  not  met  with  approval,  however,  and  the  great  majority  of 
our  judicial  tribunals  have  held  that  "  for  an  act  which  happens 
to  be  both  a  public  and  private  wrong  the  public  and  the  party 
aggrieved  each  has  a  concurrent  remedy,  the  former  by  indict- 
ment, and  the  latter  by  an  action  suited  to  the  particular  circum- 
stances of  his  case."  ^^ 

A  distinguished  judge  of  the  Court  of  Appeals  of  Virginia, 
after  tracing  the  history  of  the  nile  of  England,  declared ;  "  I  am 
persuaded  that  the  object  of  promoting  the  prosecution  of  crimes, 
would  be  more  promoted  by  allowing  the  injured  individual  to 
prosecute  his  civil  action  uninterruptedly,  and  thus  expose  all  the 
circumstances  of  the  transactions  to  the  officers  of  the  law,  who 
are  bound  ex  officio  to  prosecute  for  the  public,  than  by  holding 
out  strong  inducements  to  both  parties,  to  compound  the  felony, 
by  throwing  impediments  in  the  way  of  the  civil  remedy."  ^  The 
Supreme  Court  of  'New  Hampshire  has  characterized  the  English 
rule  as  one  having  no  practical  use  in  any  country,  and  has  as- 
serted the  belief  "  that  if  the  civil  action  and  the  criminal  prosecu- 

(1903).      See    General    Laws    R.    I.  (1854),    the    rule    was    rejected    in 

1909,  chap.  283,  §  16,  following  the  Massachusetts. 

New  York  rule  and  modifying  chap.  10.  Boody  v.  Keating,  4  Greenleaf, 
233,  §  16  of  General  Laws,  as  ap-  (Me.)  164,  166  (1826).  This  doc- 
plied  In  Baker  v.  Power  Co.,  14  R.  trine  was  abrogated  by  legislature 
I.  531  (1884),  and  other  cases.  in  Maine.  See  Statutes  of  Me.,  for 
9.  Talbot  V.  Prederickson,  Met-  1844,  chap.  102,  now  R.  S.  1903,  chap, 
calf's  Yelverton,  90  (1813),  a  nisi  121,  §  15;  Nowlan  v.  Griffin,  68  Me. 
prius     decision     of     Chief     Justice  235  (1878). 

Sewall  of  Mass.     In  Boardman  v.  11.  Foster  v.  The  Commonwealth, 

Gore,  15  Mass.  336,  338  (1819),  Chief  8  W.  &  S.  (Pa.)  77  (1844) ;  Ballew 

Justice    Parker    doubted    the    pro-  v.  Alexander,  25  Tenn.  (6  Humph.) 

priety  of  this  rule,  and  in  Boston  &  433  (1846). 

Worcester  Ry.  v.  Dana,  1  Gray  83  12.  Allison   t.   Farmers'  Bank,    6 

Band.  (Va.)  204,  226  (1828). 
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tion  go  lorward  together,  the  public  justice  will  not  sustain  any 
detriment  whatever  from  that  circumstance ;"  while  "  to  compel 
the  injured  party  to  wait  until  the  prosecution  for  the  offense  is 
ended  before  he  can  commence  an  action  must  be,  as  is  very  well 
known,  in  most  cases  to  deny  all  remedy."  ^' 

18.  The  distinction  between  a  tort  and  a  breach  of  contract  is 
broad  and  clear,  in  theory.  In  practice,  however,  it  is  not  always 
easy  to  determine  whether  a  particular  act  or  course  of  conduct 
subjects  the  wrongdoer  to  an  action  in  tort,  or  merely  to  one  for  a 
breach  of  contract.  The  test  to  be  applied  is  the  nature  of  the 
right  which  has  been  invaded.  If  this  right  was  created  by  the 
agreement  of  the  parties,  the  plaintiff  is  limited  to  an  action  ex 
contractu}*  If  it  was  created  by  law  he  may  sue  in  tort.  A  few 
cases  in  addition  to  those  cited  in  the  last  note,  will  illustrate  the 
difficulty  experienced  by  lawyers  in  applying  this  test. 

Plaintiff  brought  an  action  of  tort  in  the  nature  of  deceit,  al- 
leging that  he  had  been  inducedby  false  statements  of  the  defend- 
ant to  enter  into  a  contract  for  building  thirty  miles  of  the  Florida 
Eailway.  These  statements  were,  that  the  defendant  had  pur- 
chased a  certain  quantity  of  rails  at  a  certain  price,  and  would  sell 
them  to  plaintiff  at  the  same  price,  if  the  latter  Avould  enter  into 
the  contract  to  build  this  section  of  the  road.  Plaintiff  further 
alleged  that  defendant  had  not  purchased  any  rails,  and  did  not 
sell  and  did  not  intend  to  sell  any  rails  to  the  plaintiff;  that  by 
reason  of  the  contract  into  which  the  latter  was  induced  to  enter, 
he  was  obliged  to  purchase  a  larger  number  of  rails  at  a  higher 
price  than  that  named  by  the  defendant,  to  his  great  injury.  Such 
allegations,  the  court  held,^*  did  not  state  a  cause  of  action  in  tort. 

13.  Pettingill  v.  Rideout,  6  N.  H.  "  an  action  for  false  and  fraudulent 
454,  456  (1833) ;  Quimby  v.  Blackey,  representations  can  never  be  main- 
63  N.  H.  77,  79  (1884).  tained  upon   a  promise   or   a  pro- 

14.  Insurance  Co.  v.  Randall,  74  phecy."  In  Syracuse  Knitting  Co. 
Ala.  170,  178  (1883);  Junker  v.  v.  Blanchard,  69  N.  H.  447,  43  At. 
Fobes,  45  Fed.  840  (1891) ;  Royce  v.  637  (1898),  defendant's  statement 
Oakes,  20  R.  I.  252,  38  At.  371,  39  "  I  can  safely  promise  you  that  our 
L.  R.  A.  845  (1898).  dealings,   if   you   wish   to   continue 

15.  Dawe  v.  Morris,  149  Mass.  188,  them,  will  be  more  satisfactory  than 
21  N.  E.  313,  14  Am.  St.  R.  404  last  season,"  was  held  to  be  a  prom- 
(1889).  In  Union  Pacific  Ry.  v.  ise  and  not  a  tortious  misrepre- 
Barnes,  64  Fed.  80  (1894),  it  is  said  sentation.    Cf.    Industrial  and  Gen. 
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The  only  legal  right  of  plaintiff  which  defendant  invaded  was  the 
Tight  to  have  defendant  supply  him  with  the  agreed  quantity  of 
rails  at  the  agreed  price.  That  was  a  contract  right  only.  Had 
defendant  supplied  the  rails  at  the  agreed  price,  the  false  state- 
ment of  defendant  .that  he  had  bought  the  rails  at  a  specified  price 
would  have  worked  no  injury  to  the  plaintiff.  In  other  words,  such 
statement,  when  separated  from  the  promise,  is  seen  to  be  legally 
unimportant  and  immaterial  and  not  in  any  way  the  cause  of 
damage  to  the  plaintiff.  Whatever  legal  injury  the  plaintiff  sus- 
tained was  due  to  defendant's  non-performance  of  his  agreement. 
Such  non-performance  was  the  only  legal  wrong  committed  by 
the  defendant."'' 

19.  Bigby  v.  United  States:  At  the  opposite  extreme  from  the 
foregoing  case  may  be  placed  the  following :  The  plaintiff,  while 
on  his  way  to  the  marshal's  office  in  the  post-office  building  in 
Brooklyn,  was  injured  by  the  incompetence  of  the  person  in 
charge  of  the  elevator.  The  building  and  elevator  were  owned 
by  the  United  States,  and  the  person  in  charge  of  the  elevator  was 
an  employee  of  the  federal  government.  Redress  was  sought 
against  the  United  States,  under  a. statute  which  permits  recovery 
"  upon  any  contract  expressed  or  implied,  with  the  government  of 
the  United  Sitates,  or  for  damages,  liquidated  or  unliquidated,  in 
cases  not  sounding  in  tort."  Plaintiff's  theory  was,  that  the  United 
States  entered  into  an  implied  contract  ^°  with  him  to  carry  him 
safely  in  the  elevator,  and  for  a  breach  of  this  obligation  the  gov- 
ernment was  liable  in  a  contract  action.  But  the  court  held  that 
the  plaintiff  was  a  mere  licensee;  that  the  United  States  entered 
into  no  contract  either  expressed  or  implied  to  carry  him  safely; 

eral  Trust  Co.  v.  Tod,  170  N.  Y.  233,  tort,  citing  for  the  last  proposition, 

63  N.  E.  285  (1902).  Langford  v.  U.  S.,  101  U.S.  345;  Hill" 

15a.  Accord,  Knowles  v.  Knowles  v.  U.  S.,  149  U.  S.  593,  and  Schillin- 

25  R.  I.  464,  56  At.  775  (1903).  ger  v.  U.  S.,  155  U.  S.  163: 

16.  In  United  States  v.  Lynah,  188  When  a  patentee  consents  to  the 
U.  S.  445,  23  Sup.  Ct.  R.  349  (1903),  use  of  his  patents  by  the  govern- 
it  is  held  that  when  the  federal  ment,  with  the  expectation  of  re- 
government  appropriates  property  ceiving  compensation  therefor,  he 
which  it  does  not  claim  to  own,  can  maintain  a  contract  action 
there  is  an  implied  contract  that  It  against  the  United  States  for  such 
will  pay  the  owner  its  value;  while  compensation..  U.  S.  v.  Palmer,  128 
If  it  claims  ownership  of  the  thing  U.  S.  262,  9  Sup.  Ct.  104,  32  L.  Ed. 
appropriated  its  appropriation  is  a  442  (1888). 
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that  whatever  duty  of  care  the  United  States  owed  to  the  plaintiff, 
or  whatever  right  to  care  the  plaii^tiff  possessed  against  th& 
United  States  was  created  by  law ;  that  the  duty  was  the  same  as 
that  imposed  by  law  upon  the  owner  of  the  building  which  he 
permitted  the  public  to  enter  and  use  for  the  purpose  for  which 
it  was  intended — "  the  duty  to  use  ordinary  care  that  facilities 
offered  to  its  licensees  should  be  in  a  state  of  reasonable  safety," 
that  "  a  breach  of  such  duty  would  constitute  culpable  negligence," 
and  hence  that  plaintiff's  cause  of  action  must  be  in  tort;  that  it 
could  not  be  for  breach  of  contract." 

20.  Plaintiff's  Option  to  Sue  in  Contract  or  Tort:  Between 
the  "classes,  of  which  the  two  preceding  cases  are  representatives, 
is  a  numerous  and  extensive  class,  where  the  plaintiff  is  entitled, 
to  sue  either  in  contract  or  in  tort,  because  the  defendant's  act 
is  an  unlawful  interference  with  the  right  of  plaintiff  which  is 
created  by  agreement  between  them,  and  also  with  a  right  which 
is  created  by  law.  Several  examples  of  this  class  have  been  given 
already,  in  discussing  the  liability  of  common  carriers,'^'  innkeep- 
ers,''  and  agents.^"  These  could  be  multiplied  many  times;  but 
a  few  additional  illustrations  will  suffice  for  the  present. 

The  bailee  of  a  horse,  which  is  injured  through  his  negligence, 
may  be  sued  either  for  breach  of  his  contract  to  treat  the  horse 
with  ordinary  care  or  for  breach  of  his  legal  duty  to  so  treat  him.^ 

17.  Bigby    v.    United   States,    103  mal-practice,  where  the  hiring  was 

Fed.  597    (1900),  188  U.   S.   400,  23  by  the  infant's  mother,  was  properly 

Sup.  Ct.  468  (1902),  cf.  Stevenson  v.  ex  delicto. 

Love,  106  Fed.  466  (1901),  in  which  18.  Supra,  U  13,  citing  Boorman  v. 

the  court  held  that  plaintiffs  cause  Brown,  3  Q.  B.  (Ad.  &  E.  N.  S.)  511 

of  action   was   for   slander  of  title  (1842) ;    Holden  v.  Rutland  Ry.,  72 

and  not  for  breach  of  contract.    So,  Vt.  156,  47  At.  403  (1900). 

if  a  common  carrier  receives  A  as  19.  Supra,    H    11,    citing    Bradley 

a  passenger  and  his  luggage,  pur-  Livery  Co.  v.  Snook,  66  N.  J.  L.  654, 

suant  to  a  contract  with  B  for  their  50  At.  358  (1901). 

transportation,    A's    action   against  20.  Supra,  1[  12,  citing  Emmons  t. 

the  carrier  for  the  loss  of  his  lug-  Alvord,  177  Mass.  466,  59  N.  E.  126 

gage  is  properly  in  tort.    Marshall  (1901). 

V.    York,   Newcastle,    Etc.,    Ry.,    11  21.  Pelton  v.   Nichols,   180   Mass.. 

Com.  Bench  655   (1851).     Cf.     Glad-  345,  62  N.  E.  1    (1902);    Turner  v. 

well  v.  Steggall,  5  Bing.  N.  C.  733  Stallibrass  (1898),  1  Q.  B.  56,  67  L. 

(1839),   holding   that   an   action   by  J.  Q.  B.  52. 
an  infant  against  a  physician  for 
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'A  bank,  which  fails  to  honor  its  customer's  check  without  lawful 
excuse,  breaks  its  contract  with  the  customer  and  also  violates  a 
duty  imposed  upon  it  by  law.  Accordingly  the  customer  may  sue 
either  on  the  contract  or  for  the  tort.^^  A  grantee  of  land  who, 
after  giving  a  bond  and  mortgage  on  the  premises  to  the  grantor 
to  secure  a  part  of  the  purchase  price,  sells  and  conveys  the  land 
to  a  bona  fide  purchaser  as  unencumbered,  and  thus  enables  the 
latter  to  hold  it  free  from  the  mortgage  which  had  not  been  re- 
corded, is  of  course  liable  in  contract  on  the  bond ;  but  he  is  also 
liable  in  tort  to  the  mortgagee  for  wrongfully  depriving  him  of  his 
lien  on  the  land.^^  Yet  again,  the  payee  of  a  note  induces  the 
plaintiff  to  sign  it  as  a  co-principal  with  the  original  maker  by 
promising  not  to  so  use  it  as  to  make  plaintiff  liable  for  its  pay- 
ment. Thereafter  he  does  negotiate  it  before  due  to  a  bona  fide 
purchaser,  who  compels  plaintiff  to  pay  the  note.  >  The  payee  has 
broken  his  promise  to  plaintiff,  but  he  is  also  liable  in  tort  for  his 
fraudulent  use  of  the  not«  with  its  consequent  damage  to  plain- 
tiff.^* 

If,  however,  the  contract  between  the  maker  and  payee  imposes 
no  legal  duty  on  the  latter  to  refrain  from  negotiating  the  note, 
he  will  not  be  liable  in  tort  for  negotiating  it  and  thus  subjecting 
the  maker  to  a  liability  which  the  payee  could  not  enforce  against 
him."* 

21.  Advantage  of  Suing  in  Tort:  When  a  person  is  entitled 
to  the  option  of  suing  another  either  in  contract  or  in  tort,,  it  is 

22.  Davis  v.  Standard  Nat.  Bank,  24  N.  E.  381  (1890) ;  Nashville  Lum- 
50  App.  Div.  (N.  Y.)  210  (1900) ;  At-  ber  Co.  v.  Fourth  Nat.  Bank,  94 
lantaNat.  Bank  v.  Davis,  96  Ga.  734,   Tenn.  374,  29  S.  W.  368  (1895). 

23  S.  E.  190,  51  Am.  St.  R.  139  24a.  Haynes  v.  Rudd,  102  N.  Y. 
(1895);  Schaffner  v.  Ehrman,  139  372,  7  N.  B.  287,  55  Am.  R.  815, 
111.  109,  28  N.  E.  917  (1891);  Patter-  (1886);  Koepke  v.  Peper  (la.),  136 
son  v.  Marine  Nat.  Bank,  130  Pa.  St.  N.  W.  902  (1912).  The  notes  grew 
419,  18  At.  632  (1889);  Marzetti  v.  out  of  illegal  transactions  between 
Williams,  1  B.  &  Ad.  415  (1830).  maker  and  payee.    Hence,  they  could 

23.  Conley  v.  Blinerby,  20  Misc.  not  be  enforced  by  payee  against 
(N.  Y.)  371  (1899).  the   maker,   and   an   agreement   by 

24.  Jones  v.  Crawford,  107  Ga.  the  payee  not  to  negotiate  the  note 
325,  33  S.  E.  51  (1889) ;  cf.  Met.  Ele-  would  have  been  equally  unenforce- 
vated  Ry.  v.  ICneeland,  120  N.  Y.  134,   able. 
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ordinarily  to  his  advantage  to  elect  the  tort  action.""  In  the  case 
of  the  bank  above  referred  to,  if  the  customer  sues  in  tort,  he  is 
entitled  to  substantial  damages  v?ithout  proof  of  actual  damage  ^ 
certainly  if  he  is  a  trader,^*  while  if  he  sues  for  a  breach  of  con- 
tract to  honor  his  check,  his  recovery  will  be  limited  to  a  nominal 
sum,  unless  he  proves  actual  damage.^  A  plaintiff,  suing  in  tort, 
may  be  entitled  to  arrest  the  defendant,  or  to  attach  his  property, 
and,  after  judgment,  to  issue  an  execution  against  his  body,  when 
he  could  not  have  had  recourse  to  any  of  these  remedies,  had  he 
elected  to  sue  in  contract.  Moreover,  his  right  of  action  for  breach 
of  contract  may  be  limited  by  some  stipulation  in  the  contract, 
which  limitation  he  may  escape  by  resorting  to  a  tort  action.  For 
example,  plaintiff  shipped  certain  goods  by  an  ex^p-ess  company  to 
one  who  had  bought  them  on  credit,  accepting  a  bill  of  lading 
which  limited  the  company's  liability  in  case  of  loss  to  fifty  dol- 
lars, at  which  the  property,  it  was  expressly  declared,  was  valued 
by  the  contracting  parties.^*    Learning  that  the  consignee  was  in- 

24b.  Milford  v.  Bangor  Ry.  &  E.  St.  R.  523  (1896) ;  J.  M.  James  Co.  v. 

Co.,  104  Me.  233,  71  At.  759  (1908) ;  Continental  Nat.  Bank,  105  Tenn.  1, 

Hillsdale  C.  &  C.  Co.  v.  Penn.  Ry.,  58  S.  W.  261  (1900) ;  American  Nat. 

229  Pa.  61,  78  At.  28  (1910).    "In  a  Bank  v.  Morey,  (Ky.),  69  S.  W.  759 

tort  action,  a  greater  latitude  is  al-  (1902).    In  the  last  case,  the  court 

lowed  the  jury  in  the  assessment  of  held  that  plaintiff  was  not  entitled 

damages  than  is  allowed  in  actions  to  punitive  damages,  in  absence  of 

on  contract,  and  all  damages  which  proof  that  the  bank  acted  malici- 

ordinarily  and  in  the  natural  course  ously. 

of  things  have   resulted   from   the  27.  Brooke    v.    Tradesman's    Nat. 

commission  of  the  wrongful  act  are  Bank,  69  Hun   (N.  Y.),  202  (1893); 

recoverable."  Buroughs  r.  Tradesman's  Nat.  Bank, 

25.  Atlanta  Nat.  Bank  v.  Davis,  96  87  Hun  6  (1895) ;  affirmed,  without 
Ga.  334,  23  S.  E.  190,  51  Am.  St.  R.  opinion,  156  N.  Y.  663,  50  N.  E.  1115 
139   (1895),  in  which  case  plaintiff  (1898). 

was  awarded  $200  as  damages  for  28.  Rosenthal  v.  Weir,  President, 

the  bank's  careless  refusal  to  pay  a  170  N.  Y.  148,  63  N.  E.  65  (1902).    It 

check  of  $12.48,  although  he  gave  is  to  be  noted  that  defendant's  tort 

no  evidence  of  actual  damage  to  his  in  this  case  was  negative.    "Defend- 

credit.  ant's  line  did  not  extend  to  Dallas, 

26.  Bank  v.  Milvain,  10  Vict.  L.  R.  but  ended  at  Kansas  City,  and  the 
3  (1884) ;  Bank  of  Commerce  v.  delivery  complained  of  was  made  by 
Goos,  39  Neb.  437,  445,  23  L.  R.  A.  the  connecting  company.  There- 
190  (1894) ;  Svendsen  v.  State  Bank,  fore,  there  was  in  fact  no  conver- 
64  Minn.  40,  65  N.  W.  1086,  58  Am.  alon  by  the  defendant,  but  its  fault 
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solvent,  plaintiff  gave  notice  of  stoppage  in  transitu  to  the  express 
company,  but  by  reason  of  its  negligent  failure  to  properly  notify 
the  connecting  carrier  to  whom  it  delivered  them,  the  goods  were 
not  stopped  and  returned  to  plaintiff,  but  were  handed  over  to 
the  insolvent  purchasers.  For  the  damages  thus  sustained  plain- 
tiffs sued  the  company  in  tort,  and  were  met  with  the  limitation 
clause  of  the  contract.  But  the  court  held,  that  as  plaintiffs  had 
founded  their  action  on  the  tortious  negligence  of  the  defendant, 
and  not  on  the  contract  of  carriage,  tbe  contract  limitation  did  not 
modify  plaintiffs'  common  law  right  to  recover  the  actual  value  of 
■the  goods.'^^ 

22.  Disadvantage  of  Suing  in  Tort.  While  ordinarily  it  is  ad- 
vantageous to  t]»e  plaintiff  to  elect  a  tort  rather  than  a  contract 
remedy,  it  is  not  always  so.  In  some  jurisdictions,  it  is  held  that 
a  person,  who  has  the  option  to  sue  a  telegraph  company  in  con- 
tract or  in  tort,  for  its  failure  to  deliver  a  message,  may  recover 
damages  for  mental  suifering  and  anguish  if  he  chooses  the  con- 
tract action;  while  he  may  not,  if  he  sues  in  tort,  unless  in  the 
latter  case  he  alleges  and  proves  actual  injury  to  his  person,  repu- 
tation or  property.^ 

Again,  a  plaintiff  may  have  greater  difficulty  in  establishing  his 
cause  of  action  in  tort,  than  in  contract.  Such  was  the  experience 
of  the  plaintiff  in  a  leading  New  York  case '" —  a  case  worthy  of 
careful  study,  not  only  because  of  this  element,  but  because  of  its 
clear  analysis  of  the  nature  of  a  tort.  While  the  facts  of  the  case 
are  many  and  complicated,  the  following  statement  is  believed  to 
be  full  enough  to  bring  out  the  point  now  under  consideration. 

lay  In  its  failure  to  properly  notify  29.  Western    Union    Tel.    Co.    v. 

the  connecting  carrier.     The  action  Krichbaum,  132  Ala.  535,  31  So.  607 

was,  therefore,  necessarily  brought  (1902) ;   West.  U.  T.  Co.  v.  Wilson, 

in  its  present  form  and  not  for  con-  93  Ala.  32,  9  So.  414,  30  Am.  St.  R. 

version."     (170  N.  Y.,  p,  154.)  23  (1890).    This  is  another  example 

28a.  Accord,  Lovell  v.   Boston  &  of  a  negative  tort. 

Me.  Ry.,   75   N.   H.   568,   78   At.   621  30.  Rich  v.  New  York  &  C.  Ry.,  87 

(1910),  the  contract  was  void,  be-  N.    Y.    382    (1882);    cf.   Martens    v. 

cause  made  on  Sunday  in  Vermont;  Reilly,  109  Wis.  464,  84  N.  W.  840 

hence    the    contract    limitation    on  (1901),  a  conspiracy  case, 
amount  of  defendant's  liability  did 
not  avail  him  in  a  tort  action. 
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23.  Rich  V.  Railroad.  Plaintiff  was  the  owner  of  land  near  de- 
fendant's depot  on  Main  street  in  the  city  of  Yonkers ;  and  also 
of  land  on  the  Nepperhan  river.  Defendant  changed  its  depot  to 
another  part  of  the  city,  thus  depreciating  the  value  of  plaintiff's 
Main  street  property,  which  was  heavily  mortgaged.  It  wished 
to  dispense  with  a  draw  over  the  ISTepperhan  and  substitute  for  it 
a  solid  bridge.  Plaintiff  objected  to  this  unless  defendant  paid 
him  for  the  damage  the  bridge  would  inflict  upon  his  Nepperhan 
property.  Defendant  informed  plaintiff  that  unless  he  consented 
to  the  construction  of  the  permanent  bridge,  it  would  continue  its 
depot  at  the  new  site.  Plaintiff  was  thus  forced  to  choose  between 
surrendering  his  riparian  rights  on  the  ISTepperhan,  and  allowing 
his  Main  sitreet  property  to  be  lost  by  depreciation  and  mortgage 
foreclosure.  He  chose  the  former  alternative,  and  entered  into  a 
contract  with  defendant,  by  which  he  surrendered  all  riparian 
rights,  in  consideration  of  its  agreement,  "  as  soon  as  parctioable, 
and  within  a  reasonable  time  to  build  and  forever  maintain  its 
principal  passenger  depot  for  Yonkers"  on  the  Main  street  site. 
Defendant  proceeded  to  build  the  depot,  and,  a  few  months  later 
had  it  ready  for  use.  Meantime,  it  had  asked  the  city  of  Yonkers 
for  permission  to  close  Main  street  and  to  fence  in  its  new  depot. 
Plaintiff  insisted  that  this  change  would  damage  his  property  to 
the  extent  of  fifty  thousand  dollars,  and  the  city  refused  defend- 
ant's request,  because  of  the  heavy  damages  the  city  would  have 
to  pay.  Defendant  then  announced,  that  it  would  never  occupy 
the  new  depot  for  passenger  use,  until  the  permission  was  granted. 
It  then,  according  to  plaintiff's  allegations,  planned  a  fraudulent 
scheme  for  the  accomplishment  of  its  purpose.  This  scheme  in- 
cluded a  deliberate  breach  of  its  contract  to  restore  the  depot  to 
Main  street;  a  public  refusal  to  occupy  and  use  it  in  order  to 
depreciate  plaintiff's  mortgaged  property  and  make  the  mortgagee 
feel  insecure;  and  also  a  direct  instigation  of  the  latter,  by  the 
defendant,  to  foreclose  the  mortgage,  cut  off  plaintiff's  interest  in 
the  property  and  execute  a  release  from  damages.  As  soon  as  this 
scheme  was  consummated,  and  the  permission  was  granted  by  the 
city  of  Yonkers,  defendant  opened  and  used  its  new  depot. 

That  the  defendant  had  broken  its  contract  with  plaintiff  was 
clear.  Had  the  latter  sued  for  such  a  breach,  the  task  of  proving 
his  case  would  have  been  easy.    He  chose,  however,  to  sue  in  tort. 
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and  found  his  way  beset  with  difficulties.  The  trial  court  refused 
to  permit  him  to  prove  the  contract  or  its  breach,  because  he  was 
not  suing  on  the  contract.  This  ruling  was  approved  by  the  gen- 
eral term.  It  was  declared  erroneous,  however,  by  the  Court  of 
Appeals,  which  explained  the  theory  of  the  complaint  and  set  forth 
the  plaintiff's  right  thereunder  as  follows :  ^"^  "  There  was  here, 
on  the  theory  of  the  complaint,  something  more  than  a  mere 
breach  of  contract.  That  breach  was  not  the  tort ;  it  was  only  one 
of  the  elements  which  constituted  it.  Beyond  thait  and  outside  of 
that  there  was  said  to  have  existed  a  fraudulent  scheme  and  device 
by  means  of  that  breach  to  procure  the  foreclosure  of  the  mortgage 
at  a  particular  time  and  under  such  circumstances  as  would  make 
that  foreclosure  ruinous  to  the  plaintiff's  rights,  and  remove  him 
a;  an  obstacle  by  causing  him  to  lose  his  property,  and  thereby  his 
means  of  resistance  to  the  purpose  ultimately  sought.  In  other 
words,  the  necessary  theory  of  the  complaint  is,  that  a  breach  of 
contract  may  be  so  intended  and  planned;  so  purposely  fitted  to 
time,  and  circumstances,  and  conditions ;  so  inwoven  into  a  scheme 
of  oppression  and  fraud ;  so  made  to  set  in  motion  innocent  causes 
which  otherwise  would  not  operate,  as  to  cease  to  be  a  mere  breach 
of  contract,  and  become,  in  its  association  with  the  attendant  cir- 
cumstances, a  tortious  and  wrongful  act  or  omission.  It  may  be 
granted  that  an  omission  to  perform  a  contract  obligation  is  never 
a  tort,  imless  that  omission  is  also  an  omission  of  a  legal  duty.^^ 
But  such  legal  duty  may  arise,  not  merely  out  of  certain  relations 
of  trust  and  confidence,  inherent  in  the  nature  of  the  contract  itself 
but  may  spring  from  extraneous  circumstances,  not  constituting 

30a.  The    case    was    again    tried,  and   154  N.  Y.   733,   49   N.  E.   1103 

when  the  plaintiff  failed  to  estab-  (1897). 

lish  the  tort,  set  forth  in  his  com-  31.  In  Jones   v.   Stanly,   76   N.   C. 

plaint,  although  "great  indulgence  355  (1877),  a  recovery  was  allowed 

was  shown  to  him  by  the  trial  judge,  against    the    defendant    for    $3,000 

He    was    permitted    to    reopen    the  damages,   for   maliciously   inducing 

case,   and  introduce  further  proof,  a  railroad  corporation,  of  which  he 

but  the  effort  in  that  direction  failed,  was  president,  to  break  the  contract 

and  the  trial  judge  was  left  no  dis-  to    transport    certain    freight    for 

cretion  except  to  dismiss  the  com-  plaintiff.     For  other  authorities,  of 

plaint."     This  was  affirmed.     Rich  a  similar  character.  See  infra,  chap. 

V.   N.   Y.   C.   &  H.   R.   Ry.,   89   Hun,  HI,  §  7. 
604,   68   N.   Y.   State   R.   879    (1895), 
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elements  of  the  contract  as  such,  although  connected  with  and  de- 
pendent upon  it,  and  bom  of  that  wider  range  of  legal  duty  which 
is  due  from  every  man  to  his  fellow,  to  respect  his  rights  of  prop- 
erty and  person,  and  refrain  from  invading  them  by  force  or 
fraud.  The  duty  and  the  tort  grow  out  of  the  entire  range  of 
facts  of  which  the  breach  of  contract  wa^  but  one." 

24.  Extending  the  Area  of  Tort.  The  case,  which  we  have 
stated  thus  at  length,  marks  an  important  advance  in  the  progress- 
of  the  law  of  torts.^^  Had  it  come  before  a  common  law  tribunal, 
a  century  ago,  there  is  little  doubt  that  the  ruling  of  the  trial  court 
would  have  been  affirmed.  Certainly  the  decision  of  the  Court  of 
Appeals  would  have  amazed  the  anonymous  author  of  "  The  Law 
of  Actions  on  the  Case  for  Torts  and  Wrongs."  ^'  The  lack  of 
precedent  coupled  with  plaintiff's  acknowledged  right  of  action  for 
breach  of  contract  would  have  been  powerful  arguments  against 
the  plaintiff.^*  At  present,  neither  lack  of  precedent  nor  the  fact 
that  plaintiff  may  bring  a  contract  action  is  considered  a  serious 
obstacle  to  the  maintenance  of  an  action  in  tort. 

For  example,  plaintiff  was  induced  to  marry  a  woman  by  de- 
fendant's representations  that  she  was  virtuous  and  respectable. 
In  fact  she  was  pregnant  at  the  time  by  defendant,  and,  within  a 
few  months  after  the  marriage,  gav?  birth  to  a  child  of  which  de- 
fendant was  the  father.  Plaintiff  sued  defendant  for  damages, 
and  was  met  with  the  defense,  among  others,  that  no  precedent 
could  be  cited  for  the  action.  This  was  admitted,  but  the  New 
York  Court  of  Appeals  declared,  "  If  the  most  that  can  be  said  is 
that  the  case  is  novel,  and  is  not  brought  plainly  within  the  limits 
of  some  adjudged  case,  we  think  such  fact  is  not  enough  to  call 

32.  Oliver  V.  Perkins,  92  Mich.  304,  Tlie  court  will  not  be  induced  to 
52  N.  W.  609  (1892),  accord.  establish  a  new  form  of  action,  with- 

33.  Referred  to  supra,  p.  1,  as  out  manifest  necessity,  and  none 
published  A.  D.  1720.  such  appears  in  this  case."    In  Mur- 

34.  Cf.  Sheehorn  v.  Darwin,  1  ray  v.  South  Car.  Ry.,  McMullan 
Treadway  (S.  C.)  196  (1812),  in  Law,  (S.  C.)  385,  36  Am.  Dec.  268 
which  the  judge  said,  "  I  have  never  (1841),  the  majority  opinion  bases 
read  or  heard  of  such  an  action;  the  decision  (that  a  master  Is  not 
though  such  occurrences  must  fre-  liable  to  a  servant  for  the  injuries 
quently  take  place,  nor  does  it  bear  of  a  fellow  servant)  chiefly  upon 
any  analogy  to  cases  quoted.   *   *  *  want  of  precedent. 


NATURE  OF  A  TORT. 


25 


for  a  reversal  of  the  judgment."  The  court  then  proceeded  to 
sustain  plaintiff's  reovery  on  the  ground  that  his  right  as  husband 
to  the  conjugal  fellowship  and  society  of  a  virtuous  wife  had  been 
wrongfully  invaded  by  defendant ;  that  such  conduct  by  defendant 
was  a  fraud  upon  plaintiff  resulting  in  damage  to  him.'^ 

25.  The  Right  of  Privacy.  That  such  a  right  exists  is  a  mod- 
ern claim.  The  first  systematic  attempt  to  formulate  the  claim 
and  to  define  the  right  was  made  in  1890.^^*  The  right  has  been 
denied  in  several  jurisdictionSj^^"  while  it  has  been  recognized  and 
enforced  in  others. ^^"^  In  its  broadest  terms  it  is  the  right  of  each 
person,  so  long  as  he  remains  a  private  and  law-abiding  citizen, 
to  bfe  let  alone.  Undoubtedly,  it  includes  the  right  on  the  part  of 
the  author  of  private  letters  to  restrain  the  receiver  from  publish- 
ing them.*'''  It  is  invaded,  also,  by  falsely  attributing  to  one  the 
authorship  of  an  article  purporting  to  be  autobiographical,^'®  as 
well  as  by  ''  rough  shadowing  "  by  detectives.'"' 


35.  Kujek  v.  Goldman,  150  N.  Y. 
178,  44  N.  E.  773,  34  L.  R.  A.  157,  55 
Am.  St.  R.  670  (1896).  The  reason- 
ing of  this  case  is  adopted  and  fol- 
lowed in  Graham  v.  Wallace,  63  N. 
Y.  Supp.  (97  N.  Y.  St.  Rep.)  372 
(1900),  where  a  female  ward,  on 
attaining  her  majority,  was  allowed 
to  maintain  an  action  in  her  own 
behalf  against  her  personal  guard- 
ian for  damages  for  her  seduction 
by  him,  when  she  was  under  the 
statutory  age  of  consent,  although 
the  court  found  "  the  action  with- 
out precedent."  p.  373. 

35a.  The  Right  of  Privacy,  by 
Samuel  D.  Warren  and  Louis  D. 
Brandeis,  4  Harv.  L.  R.  193.  See 
The  Law  of  Privacy,  by  Wilbur 
Larremore,  12  Col.  L.  R.  693  (1912). 

35b.  Atkinson  v.  Doherty,  121 
Mich.  372,  80  N.  W.  285,  46  L.  R.  A. 
219,  80  Am.  St.  R.  507  (1899); 
Roberson  v.  Rochester  Folding  Box 
Co.,  171  N.  Y.  538,  64  N.  E.  442,  59 
L.  R.  A.  478,  89  Am.  St.  R.  828 
(1902),   64   App.    Div.    30,   70   N.   Y. 


Supp.  30  (1901);  Henry  v.  Cherry, 
30  R.  I.  13,  73  At.  97,  24  L.  R.  A.  N. 
S.  991,  with  note  (1909) ;  Hillman  v. 
Star  Pub.  Co.,  64  Wash.  691, 117  Pac. 
954   (1911). 

35c.  Pavesich  v.  New  Bng.  L.  Ins,. 
Co.,  122  Ga.  190,  50  S.  E.  68,  69  L.  R. 
A.  101,  106  Am.  St.  R.  104  (1905); 
Vanderbilt  v.  Mitchell,  72  N.  J.  Eq. 
910,  67  At.  97  (1907);  Foster-Mil- 
burn  Co.  v.  Chinn,  134  Ky.  424,  120 
S.  W.  364,  34  L.  R.  A.,  N.  S.  1137 
(1909);  Munden  v.  Harris,  153  Mo. 
App.  652,  134  S.  W.  1076  (1911). 
See  Douglass  v.  Stokes  149  Ky.  506, 
149  S.  W.  849  (1912),  prohibiting 
photographer  from  publishing  pic- 
tures of  plaintiff's  deformed  chil- 
dren. 

35d.  Baker  v.  Libbie,  210  Mass. 
599,  97  N.  E.  109.  37  L.  R.  A.,  N.  S. 
944    (1912). 

35e.  D'Almonte  v.  N.  Y.  Herald, 
154  App.  Div.  453,  139  N.  Y.  Supp. 
200   (1913). 

35f.  Schultz   V.    Frankfort   M.   A. 
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The  denial  of  the  right  in  ISTew  York  was  followed  by  the  enact- 
ment of  a  statute,  which  recognizes  and  protects  it  to  some  extent, 
and  which  has  been  declared  constitutional.^^^ 

26.  Plaintiff  Must  Show  Breach  of  Legal  Duty.  While  courts 
are  not  dismayed  by  a  want  of  precedent  from  sustaining  novel 
tort  actions,  they  do  insist  that  the  plaintiif's  statement  of  his 
cause  of  action  shall  disclose  a  legal  right  on  his  part  which  has 
been  wrongfully  invaded  by  the  defendant.  Or,  to  put  it  in  an- 
other way,  they  insist  upon  the  plaintiff's  showing  that  defend- 
ant's alleged  misfeasance  or  nonfeasance  was  a  breach  of  legal 
duty  which  he  owed  to  plaintiff. ^^'^  Accordingly,  a  servant  cannot 
maintain  a  tort  action  against  his  master  for  refusing  to  continue 
him  in  his  employ,  after  the  expiration  of  their  contract,  nor  for 
refusing  to  give  him  a  certificate  of  character.^^  In  another  case, 
plaintiff  gave  to  an  officer  a  valid  process  to  serve  on  an  actor. 
The  officer  entered  defendant's  theatre  for  the  purpose  of  serving 
the  process,  but  defendant  forbade  his  going  to  the  stage  to  make 
personal  service,  and  he  returned  the  process  unserved.  It  was 
held  "  that  as  the  officer  had  the  legal  right  to  break  the  door  to 
the  stage  as  well  as  to  command  sufficient  force  to  enter,  the  cause 
of  the  plaintiff's  injury,  if  any,  was  not  defendant's  refusal,  but 
the  officer's  failure  to  do  his  duty. 

Still  again,  it  is  not  the  legal  duty  of  a  steam  surface  railroad 

Co.,  Wis.  139  N.  W.  386  Nor  does  the  law  Impose  upon  an 

(1913),  13  Col.  Law  Rev.  336.  employer  the  duty  of  protecting  his 

35g.  Sperry  &  Hutchinson  Co.  v.  employee   from    the   violence   of   a 

Rhodes,  193  N.  Y.  223,  85  N.  E.  1097,  mob   of   strikers.    Lewis    v.    Taylor 

34  L.  R.  A.,  N.  S.  1143,  127  Am.  St.  Coal  Co.,  112  Ky.  845,  66  S.  W.  1044 

R.  945,  aff'd  220  U.  S.  502,  31  Sup.  (1902). 

Ct.  490   (1911),  applying  ch.  132  L.  37.  Paulton  v.  Keith,  23  R.  X.  164, 

1903,  now  Civil  Rights  Law,  Art.  V.  49  At.  635   (1901),  cf.  Clark  v.  Gay, 

85h.    Rader  v.  Davis, la. 112    Ga.    777,    38    S.    E.    81    (1901), 

134  N.  W.  849  (1912),  defendant  ex-  where  plaintiff  sued  for  the  value  of 
eluded  plaintiff  from  defendant's  a  house,  which  he  declared  had  be- 
premises  at  funeral  of  plaintiff's  come  worthless  to  him,  because  de- 
child:   not  a  tort.  fendant  had  murdered  one  of  plain- 

36.  Cleveland  &  C.  Ry.  v.  Jenkins,  tiff's  servants  in  it;   and  the  com- 

174  111.  398,  51  N.  E.   811    (1898) ;  plaint  was  held  not  to  state  a  cause 

New  York  &  C.  Ry.  v.  Schaffer,  65  of  action. 
Ohio  St.  414,  62  N.  E.  1036   (1902). 
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company  to  expressly  notify  passengers  that  a  train  has  stopped. 
If  notice  is  given  that  a  train  is  approaching  a  station,  which  is 
its  "  last  stop,"  and  where  all  passengers  are  to  alight,  anyone 
leaving  the  train  before  it  stops  acts  at  his  peril.  It  is  the  duty 
of  the  company  not  to  mislead  the  passenger,  by  announcing  that 
it  is  safe  for  him  to  alight  when  in  fact  it  is  unsafe ;  ^*  but  it  ia 
the  passenger's  duty  to  discover  whether  the  train  has  come  to  a 
stop  or  not.  If  the  train  has  stopped  short  of  the  station,  at  a 
point  when  it  is  dangerous  for  passengers  to  alight,  the  company 
may  be  under  a  duty  to  notify  them  of  these  facts.^** 

27-  False  Statements  Causing  Damage.  Not  every  false  state- 
ment, made  by  one  person  which  causes  injury  to  another,  consti- 
tutes an  actionable  tort.  If  it  did,  "  a  man  might  sue  his  neighbor 
for  any  mode  of  communicating  erroneous  information,  such  for 
example,  as  having  a  conspicuous  clock  too  slow,  since  plaintiff 
might  be  thereby  prevented  from  attending  to  some  duty  or  ac- 
quiring some  benefit."  A  class  of  false  representations  which  have 
been  held  to  have  no  legal  effect,  are  those  by  which  one  excites 
"  another  to  believe  that  he  intends  to  make  him  his  heir  and  then 
leaves  his  property  away  from  him.  Though  such  conduct  may 
inflict  greater  loss  on  the  sufferer  than  almost  any  breach  of  con- 
tract, and  may  involve  greater  moral  guilt  than  many  common 
frauds,  it  involves  no  legal  consequences,  unless  the  person  making 
the  representation  not  only  excites  an  expectation  that  it  will  be 
fulfilled,  but  legally  binds  himself  to  fulfill  it."  ''    Much  less  will 

38.  Mearns  v.  The  Central  Ry.  of  D.  293,  296  (1880),  cf.  Hutchins  v. 
N.  J.,  163  N.  Y.  108,  57  N.  E.  292  Hutchins,  7  Hill  (N.  Y.)  104  (1845). 
(1900),  cf.  Bridges  v.  North  Lon-  Here  the  defendants,  by  false  rep- 
don  Ry.  Co.,  L.  R.,  7  H.  L.  213  resentations  concerning  the  plain- 
(1874) ;  Filer  v.  N.  Y.  Cent.  Ry.,  49  tiff,  induced  a  third  party  to  revoke 
N.  Y.  47  (1872) ;  Robson  v.  North  his  will,  devising  valuable  property 
Eastern  Ry.  Co.,  2  Q.  B.  D.  85  to  plaintiff,  and  to  execute  another, 
(1876).  depriving    him    of    all    the   benfits 

38a.  Bartle  v.  N.  Y.  C.  Ry.,  193  N.  which  would  have  accrued  under 
Y.  362,  85  N.  E.  109  (1908)-,  holding  the  first  will.  Yet  it  was  held  that 
that  it  was  for  the  jury  to  say  the  plaintiff  had  sustained  no  legal 
whether  the  defendant  was  negli-  harm — he  had  no  legal  interest  In 
gent  in  its  conduct  towards  the  pas-  the  property  mentioned  In  the  first 
aenger.  will — nothing  but  a  mere  naked  pos- 

39.  Alderson  v.  Maddison,  5  Exch.   sibility    "  which    is    altogether    too 
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blundering  but  honest  advice,  given  gratuitously  to  one  who  is 
erecting  a  structure,  create  a  legal  liability  against  the  adviser  who 
acts  as  a  mere  volunteer.*"  Breach  of  moral  duty  may  not  be  a 
tort.  It  is  a  breach  of  legal  duty  only  which  gives  rise  to  a  tort 
action.*"^  And  this  is  much  narrower  than  moral  duty.  "  If  I 
know  thai;  a  villain  intends  to  defraud  or  in  any  way  injure  my 
neighbor,  it  is  doubtless  my  duty,  as  a  good  citizen,  and  as  a  Chris- 
tian man,  to  put  him  on  his  guard.  But  there  is  no  rule  of  law 
which  renders  me  liable  for  his  loss  in  case  of  my  neglect  of  duty. 
It  is  a  moral  duty  simply;  not  one  recognized  and  enforced  by 
law."  "1 

28.  Waiving  Tort  and  Suing  in  Contract.  In  certain  cases  the 
victim  of  a  tort  may  sue  the  wrongdoer  in  a  contract  action,  al- 
though no  contract  exists  between  them.  For  example  X  takes 
Y's  horse  and  sells  it  without  the  latter's  consent.  Y  has  his  op- 
tion to  sue  X  in  tort  for  the  conversion  of  the  animal,  or  to  waive 
the  tort  and  sue  in  contract  for  the  proceeds  of  the  sale.*^  The 
latter  form  of  action  was  devised  for  "  the  undisguised  purpose 
of  giving  a  better  and  more  convenient  remedy  "  ^^  to  the  injured 
person  than  his  tort  action.  If  X  died  after  converting  the  horse 
and  before  suit  was  brought  by  Y,  the  latter  would  be  met  in  a 
tort  action  with  the  defense  that  the  wrong  done  by  X  had  died 
with  him."  Y  was  therefore  allowed  to  sue  the  personal  repre- 
sentative of  X  in  a  contract  action  for  the  value  of  the  horse,  upon 
the  fiction  of  an  implied  promise  by  X  to  pay  the  amount,  as 

shadowy  and  evanescent  to  be  dealt  Greene  (la.),  161,  169   (1851).     Ac- 

wlth    by    courts    of    law."      Also,  cord,  Collins  v.  Evans,  5  Ad.  &  E.„ 

Dudley    v.    Brlggs,    141    Mass.    582  N.  S.  820  (1844). 

(1886),     defendant    falsely     repre-  40a.  Borley  v.  Walford,  9  Ad.  & 

sented  that  plaintiff  would  not  pub-  E.,  N.  S.  197  (1846). 

lish  a  directory  of  Bristol  County  41.  Ohio  &  C.  Ry.  Co.  v.  Kasson, 

In  1885,  and  thus  induced  third  per-  37  N.  Y.  218,  224   (1867). 

sons  to  advertise  in  and  subscribe  42.  Howe  v.  Clancey,  53  Me.  130 

for  defendant's  directory.    As  a  re-  (1865). 

suit  plaintiff  gave  up  the  publica-  43.  Pollock   on   Torts    (8th   Ed.), 

tion  of  the  directory:  held  plaintiff's  554. 

intention  to  publish  a  directory  was  44.  This  defense  was  based  on  the 

not  property,  and  no  legal  right  of  common  law  maxim:   Actio  person- 

his  was  invaded  by  defendant.  alis  moritur  cum  persona. 
40.  McCausland      v.      Cresap,      3 
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m^^nev  had  and  received  by  him  to  Y's  use.  Speaking  of  this  form 
of  action,  Lord  Mansfield  laid  down  the  rule  in  a  leading  case*" 
as  follows :  "  If  the  defendant  be  under  an  obligation,  from  the 
ties  of  natural  justice,  to  refund ;  the  law  implies  a  debt  and  gives 
this  action,  founded  in  the  equity  of  the  plaintiff's  case  as  it  were 
upon  a  contract,  quasi  ex  ■contractu,  as  the  Roman  law  expresses 
it." 

Some  of  the  reasons  for  encouraging  this  form  of  action  are 
stated  by  Lord  Mansfield  as  follows :  "  "One  great  benefit  which 
arises  to  suitors  from  the  nature  of  this  action  is  that  the  plaintiff 
need  not  state  the  special  circumstances  from  which  he  concludes 
that,  ex  aequo  et  bono,  the  money  received  by  the  defendant,  ought 
to  be  deemed  as  belonging  to  him ;  that  he  may  declare  generally 
that  the  money  was  received  to  his  use ;  and  make  out  his  case  at 
the  trial.  This  is  equally  beneficial  to  the  defendant.  It  is  the 
most  favorable  way  in  which  he  can  be  sued ;  he  can  be  liable  no 
further  than  the  money  he  has  received ;  and  against  that  may  go 
into  every  equitable  defense  upon  the  general  issue ;  he  may  claim 
every  equitable  allowance;  he  may  prove  a  release  without  plead- 
ing it ;  in  short,  he  may  defend  himself  by  everything  which  shows 
that  the  plaintiff  ex  aequo  et  bono,  is  not  entitled  to  the  whole  of 
his  demand  or  to  any  part  of  it." 

The  victim  of  a  tort,  however,  is  not  bound  to  waive  his  action 
ex  delicto  for  one  ex  contraictu.*^^ 

29.  Distinction  between  Quasi-Contract  eind  True  Contract. 

The  cases  in  which  an  injured  party  has  an  option  to  sue  in  tort 
or  in  quasi-contract,  are  to  be  distinguished  from  those  where  his 

45.  Moses  v.  Macferlan,  2  Burr,  ing  than  an  action  by  the  town 
1005,  1008  (1760).  The  plaintiff  in  against  the  owner  of  a  dog,  to  re- 
this  case  had  been  compelled,  by  de-  cover  damages  paid  by  the  town  to 
fendant's  fraudulent  use  of  promis-  the  owners  of  sheep  for  injuries 
sory  notes  made  by  plaintiff,  to  pay  done  them  by  the  dog,  is  an  action 
a  certain  sum  of  money  to  defenfl-  in  tort,  and  not  in  contract,  fol- 
ant,  and  the  court  held  that  he  was  lowing  East  Kingston  v.  Towle,  48 
entitled  to  maintain  this  action  for  N.  H.  57,  63,  97  Am.  Dec.  575,  2 
the  recovery  of  the  money  so  paid.  Am.  R.  174  (1868) ;  In  re  Cumber- 

46.  Ibid.    1010.  land  Tel.  &  Tel.  Co.,  116  La.  125,  40 
46a.  Town  of  Richmond  v.  James,   So.  590  (1906). 

27  R.  I.  154,  61  At.  54  (1905),  hold- 
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option  is  between  a  tort  action  and  one  for  the  breach  of  a  true 
contract.*'  Failure  to  observe  this  distinction  has  led  some  emi- 
nent judges  to  unsound  conclusions.  For  example,  it  has  been 
held  that  if  an  owner  of  goods,  wrongfully  converted  by  several 
persons,  sues  one  of  them  in  quasi-contract  for  their  value,  he 
thereby  makes  a  final  election  to  treat  the  transaction  as  a  sale  of 
the  goods  to  such  defendant,  and  cannot  subsequently  sue  the 
others  for  "  conversion."^^  In  such  a  case  the  conversion  ought 
not  to  be  deemed  any  the  less  a  tort,  because  a  legal  fiction  permits 
the  owner  to  sue  in  assumpsit;.  There  was  in  fact  no  sale  to  the 
defendant.  Indeed,  the  plaintiff  in  his  quasi-contract  action  al- 
leges and  proves  conversion,  by  the  defendant.  The  tort  is  the  very 
foundation  of  the  action,  and  what  the  plaintiff  waives,  when 
suing  in  assumpsit,  is  more  properly  described  as  damages  for  the 
conversion,  than  the  tort  itself.  His  election  is  simply  between 
'  remedies  against  this  defendant  for  an  act  done,  and  should  leave 
his  rights  against  the  other  wrongdoers  unimpaired,  until  he  has 
obtained  legal  satisfaction  for  the  vsTong.^' 

It  will  be  noticed  that  Lord  Mansfield  limited  the  right  to  waive 
tort  and  sue  in  contract  to  cases  where  the  defendant  is  bound  by 
"  the  ties  of  natural  justice  to  refund  "  to  the  plaintiff.  He  does 
not  intimate  that  the  obligation  of  a  tortfeasor  to  compensate  his 
victim  for  injuries  inflicted,  can  be  treated  as  implying  a  promise 
to  pay  damages,  and  thus  be  made  the  basis  of  a  contract  action. 
Nor  has  a  plaintiff  ever  succeeded  in  waiving  a  pure  tort,  which 
did  not  in  any  way  unjustly  enrich  the  defendant,  and  in  main- 

47.  Supra,  H  20,  and  Boorman  v.  takes  the  goods  of  another,  there  is 
Brown,  3  Q.  B.  (Ad.  &  E.,  N.  S.),  511  no  sale  between  the  parties;  and 
(1842),  there  cited.  Cf.  Ballew  v.  yet  the  highest  court  of  New  York 
Andrus'  Ex'r,  10  La.  216   (1836).  gravely  asserts  that  there  was.     In 

48.  Terry  v.  Munger,  121  N.  Y.  other  words,  a  fiction  to  which  it 
161;  24  N.  E.  272  (1890);  Carroll  v.  was  no  longer  necessary  to  resort  In 
Fethers,  102  Wis.  436,  78  N.  W.  604  New  York,  in  order  to  give  a  rem- 
(1889).  edy,  is  there  resorted  to,  to  deny 

49.  Huffman  v.  Hughlett,  11  Lea  a  right;  and  the  court  says  there 
(Tenn.),  549  (1883).  Keener,  Quasi  is  no  tort  where  but  for  the  proof 
(Contracts,  Chapter  3.  The  learned  of  a  tort  there  could  have  been  no 
author  in  criticising  Terry  v.  Mun-  recovery  against  anyone.  The  de- 
ger,  supra,  says,  "  Now,  every  one  cision  will  probably  never  be  cited 
knows  that  when  one  man  tortiously  as   illustrating   the   maxim.  In   fie- 
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taining  a  contract  action  for  the  damages.^  In  the  Louisiana  and 
Missouri  cases,  cited  in  the  last  note,  the  plaintiff  had  heen  in- 
duced by  the  false  representations  of  defendant's  intestate,  that  he 
■was  unmarried,  to  marry  him  and  live  with  him  as  his  wife.  Dis- 
covering the  deceit  after  the  wrongdoer's  death,  the  plaintiff  was 
held  entitled  to  maintain  an  action  against  his  estate  for  the  value 
of  the  services  rendered  him,  to  the  extent  that  she  could  show  that 
"  he  was  made  richer,  or  his  circumstances  improved  "  thereby.^* 

30.  Quasi-Delict.  The  law  of  Scotland,  founded  as  it  is  upon 
the  civil  law,  recognizes  not  only  quasi-contracts,  but  also  quasi- 
delicts.  "  Delicts  proper,"  said  Lord  Watson,  in  deciding  a  Scotch 
case  at  the  bar  of  the  House  of  Lords,  "  embraces  all  breaches  of 
the  law  which  expose  their  perpetrator  to  criminal  punishment.  The 
term  quasi-delict  is  generally  appKed  to  any  violation  of  the  com- 
mon or  statute  law,  which  does  not  infer  criminal  consequences, 
and  does  not  consist  in  the  breach  of  any  contract  express  or  im- 
plied.    Cases  may  and  do  often  occur  in  which  it  is  exceedingly 

tione  juris  subsistit  equitas,"  at  p.  Harlan,  is  unexceptionable  when 
212.  applied  to  such  a  case  as  he  was 

50.  Bigby  v.  United  States,  188  U.  considering.  See  the  facts  stated 
S.  400,  23  Sup.  Ct.  468   (1902).     At    supra,  §  19. 

p.  409,  Harlan,  J.,  says :  "  The  plain-  61.  In  some  states,  legislaticm  has 
tiff  cannot  by  the  device  of  waiving  authoized  persons  injured  by  the 
the  tort  committed  by  the  elevator  fraud  or  deceit  of  another  to  sue  in 
operator  make  a  case  against  the  assumpsit,  for  the  damages  caused 
Government  of  implied  contract.  A  by  the  injury,  and  expressly  de- 
party  may  in  some  cases  waive  a  clares  "  that  a  promise  to  pay  such 
tort  *  *  *  but  it  has  been  well  said  damages  shall  be  Implied  by  law." 
that  a  right  of  action  in  contract  See  Mich.  Compiled  Laws,  §  10421, 
cannot  be  created  by  waiving  a  tort;  applied  in  In  re  Pennewill,  119  Fed. 
and  the  duty  to  pay  damages  for  a  139  (1902) ;  Hallett  v.  Gordon,  128 
tort  does  not  imply  a  promise  to  Mich.  364,  87  N.  W.  261  (1901), 
pay  them,  upon  which  assumpsit  "  while  it  is  anomalous  to  say  that 
can  be  maintained,"  citing  Cooper  v.  one  who  perpetrates  a  fraud  of 
Cooper,  147  Mass.  370  373  (1888).  practices  deceit,  by  implication 
The  decision  in  the  latter  case  is  promises  to  pay  any  damages  that 
ably  criticized  in  Keener's  Quasi  may  result  therefrom,  we  are  not 
Contracts,  pp.  321-325;  and  is  con-  prepared  to  say  the  Legislature  may 
tra  to  Pox  V.  Dawson,  8  Martin,  94  not  provide  that  for  damages  grow- 
(4  La.  47)  (1820),  and  Higgins  v.  ing  out  of  fraud  and  deceit,  assump- 
Breen,  9  Mo.  493  (1845) ;  but  the  sit  may  be  maintained." 
language,    quoted    by    Mr.    Justice 
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difficult  to  draw  the  line  between  delicts  and  quasi-delicts.  The 
latter  class,  as  it  has  been  developed  in  the  course  of  the  present 
century,  covers  a  great  variety  of  acts  and  omissions,  ranging 
from  deliberate  breaches  of  the  law,  closely  bordering  upon  crime, 
to  breaches  comparatively  venial  and  involving  no  moral  delin- 
quency." ^* 

In  Louisiana,  whose  legal  rules  are  also  founded  on  those  of  the 
civil  law,  quasi-ojffense  is  used  in  much  the  same  sense  as  quasi- 
delict  in  Scotland.  "  Offenses,"  said  the  Supreme  Court  of  the 
State,  "  are  those  illegal  acts  which  are  done  wickedly  and  with 
the  intent  to  injure,  while  quasi-offenses  are  those  which  cause 
injury  to  another,  but  which  proceed  only  from  error,  neglect  or 
imprudence."  ^ 

31.  Quasi-Tort.  The  term  quasi-tort  appears  to  be  finding  its 
way  into  our  legal  nomenclature,  but  not  at  all  as  a  synonym  of 
quasi-delict  or  quasi-offense.  In  a  recent  English  text-book  "  it 
is  said :  "  Suppose  a  solicitor  be  employed  to  transact  certain  busi- 
ness, and  he  does  not  transact  it,  or  does  it  negligently.  In  that 
case  the  action  against  him  might  be  either  an  action  ex  contractu, 
for  breach  of  contract,  or  an  action  ex  delicto,  for  breach  of  duty 
in  not  transacting,  or  in  transacting  negligently,  the  business 
which  he  had  imdertaken.  Cases  of  this  kind  are  classified  by 
some  writers  as  quasi  torts."  In  this  sense  the  term  has  been  used 
by  Lord  Justice  Lindley,  in  a  case  where  he  was  called  upon  to 
decide  whether  the .  action  was  founded  upon  contract  or  tort.^* 
This  usage,  however,  has  not  commended  itself  to  the  judiciary 
either  in  England  or  in  the  United  States. 

52.  Palmer  v.  Wick,  etc.,  Company  Salmond's  Law  of  Torts  (2d  ed.),  pp. 
(1894),  A.  C.  318,  326,  6  Rep.  245,  5  and  6,  the  term  Is  used  In  the 
71  L.  T.  168.  In  this  case  the  quasi  sense  of  "  fictitious  torts,"  to  char- 
delict  consisted  in  negligently  sup-  acterize  such  cases  as  those  for 
plying  and  using  a  defective  tackle-  breach  of  warranty,  which  are  "pure 
block.  breaches   of   contract,"   but   which, 

53.  Edwards  v.  Turner,  6  Rob.  under  the  "  perversities  of  the  old 
(La.)  382  (1844).  The  quasi-offense  pleading  and  practice,"  could  be 
In  this  case  was  the  wrongful  seiz-  brought  in  tort.  This  author  notes 
ure,  under  a  writ  of  attachment  the  term  only  to  discard  it. 
against  a  third  party  of  plaintiff's  65  Taylor  v.  Manchester  &  C.  Ry., 
steamboat.  H  Times  Law  Rep.  27  (1894),  43  W. 

54.  Ringwood,  Outlines  of  the  Law  R.  120,  71  L.  T.  596,  64  L.  J.  Q.  B. 
of  Torts,  p.  6   (London,  1898).     In  6  (1895).  1  Q.  B.  134. 
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CHAPTER  III. 

HARMS    THAT  ARE    NOT    TORTS. 
§  I.   HARM  MUST  BE  UNLAWFUi. 

32.  If  the  gist  of  tort  consists  in  the  unlawful  invasion  of  a  legal 
right,^  we  shall  not  be  surprised  to  find  that  one  person  may  inflict 
harm  upon  another,  without  committing  a  tort.  The  famous  maxim 
of  the  Boman  law — sic  utere  tuo  ut  alienum  non  laedas — is  not  a 
prohibition  of  every  sort  of  harm,  but  only  of  unlawful  harm.^  A 
learned  English  judge  once  characterized  the  maxim  as  "  mere 
verbiage,"  adding :  "  'A  party  may  damage  the  pi'operty  of  another 
when  the  law  permits ;  and  he  may  not  when  the  law  prohibits ;  so 
that  the  maxim  can  never  be  applied  till  the  law  is  ascertained; 
and  when  it  is,  the  maxim  is  superfluous." '  Whether  this  irrev- 
erent fling  at  a  time-honored  maxim  was  justified  or  not,  the 
learned  judge  was  quit«  right  in  asserting  that  a  party  may  damage 
another  in  person  or  property  without  liability  to  a  tort  action, 
provided  the  law  permits  it.  Let  us  consider,  briefly,  some  of  the 
typical  classes  of  harm  that  are  not  torts. 

33.  Arrest  of  Innocent  Person.  We  shall  see  in  a  later  chapter, 
that  our  law  guards  with  special  jealously  the  right  of  personal 
liberty ;  yet  frequently  it  permits  an  innocent  person  to  be  arrested 
and  imprisoned,  and  denies  him  any  redress  for  the  harm  thus  in- 
flicted. For  example,  a  murder  has  been  committed,  and  X  has 
reasonable  cause  to  believe  that  Y  is  the  murderer ;  the  common  law 
permits  X  to  arrest  Y  and  hale  him  before  a  magistrate,  in  the  char- 
acter of  imprisoned  murderer.  Even  though  Y  is  absolutely  inno- 
cent, and  though  such  arrest  and  charge  may  cause  Y  a  heavy 
money  loss  as  well  as  injure  his  standing  in  the  community,  X  has 
not  committed  a  tort  against  him.*    He  must  bear  the  loss,  as  one 

1.  Supra,  chap.  11,  §  1.  stated  in  the  text  has  been  modified 

3.  Ante,  H  5.  In   some  of  our   states  by  statute. 

3.  Bonomi  v.  Backhouse,  E.  B.  &  For  example  in  New  York,  a  private 
E.  622  (1858);  Earle,  J.,  at  p.  643.  person    may    arrest    another    only 

4.  Beckwith  v.  Philby,  6  B.  &  C.  "  for    a    crime    committed    or    at- 
635   (1827).     The  common-law  rule  tempted  in  his  presence;   or  when 
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of  the  incidents  of  life  in  organized  society.  His  riglit  to  personal 
liberty  is  temporarily  sacriiiced  to  the  higher  right  of  the  publia 
security.  ' 

§    2.    DEFAMATIOIT  BY  LEGISLATOES.  J^ 


t 


34.  Members  of  Parliament  in  England,  and  members  of  Con- 
gress and  State  Legislatures  in  this  country,  are  not  to  be  ques- 
tioned in  any  other  place,  for  any  speech  or  debate.*  While  this 
exemption  from  liability  for  the  defamation  of  another  is  guaran- 
teed to  legislators  by  constitutional  provisions  in  express  terms,  it 
rests  upon  well-established  principles  of  the  common  law.  It  is  not 
accorded  to  legislators  for  their  individual  benefit,  "  but  to  support 
the  rights  of  the  people,  by  enabling  their  representatives  to  execute 
the  functions  of  their  office  without  fear  of  prosecution,  civil  or 
criminal."  °  The  privilige  may  be  abused,  and  a  private  citizen 
may  have  his  reputation  basely  defamed  without  any  pecuniary 
recompense  or  legal  redress.  It  is  true,  the  house  of  which  the  de- 
faming speaker  is  a  member  may  force  him  to  retract  the  sladerous 
statement  on  pain  of  expulsion.  But  even  if  it  takes  no  such  action, 
and  leaves  the  private  citizen  to  bear  without  mitigation  the  stignia 
cast  upon  him,  and  to  sustain  any  special  damage  caused  to  him,  it 
is  but  one  of  many  cases  where  "  a  private  benefit  must  submit  to 
the  public  good.  The  injury  to  the  reputation  of  a  private  citizen 
is  of  less  importance  to  the  commonwealth,  than  the  free  and  unre- 
served exercise  of  the  duties  of  a  representative,  unawed  by  the 
fear  of  legal  prosecution."  °^ 

the  person  arrested  has  committed  charge  was  not  made  while  acting 

a  felony,  although  not  in  his  pres-  as  a  member  of  the  Massachusetts 

ence."     Code  of  Grim.  Proc,  §  183;  legislature,  it  was  held  that  defend- 

Gold  V.  Armed,  140  App.  Div.  73,  124  ant  was  not  within  the  exemption. 

N.  Y.  Supp.  1069  (1910).  Kilbourn    v.    Thompson,    103    t.    S. 

5.  Bill  of  Rights,  1  W.  &  M.  Sess.  168,  26  L.  Ed.  377,  2  Trans.  R.  56,  23 
2,  c.  2;  U.  S.  Const,  Art.  1,  §  6;  see  A.  L.  J.  227   (1881). 

similar    clauses    in    various    State       Ba.  Absolute  Immunity    in    D«fa- 

constitutions.  mation.    By  Van  Vechten  Veeder,  10 

6.  Coffin  V.  Coffin,  4  Mass.  1,  28,  3  Col.  Law.  Rev.  131  (1910) ;  Ex  parte 
Am.  Dec.  189  (1808).  In  this  case  Wason  (1869),  L.  R.  4  Q.  B.  573,  38 
defendant  charged  plaintiff  with  L.  J.  Q.  B.  302;  Dillon  v.  Balfour 
having    robbed    a    bank.      As    this  (1887),  20  L.  R.  Ir.  600. 
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§    3.    JUDICIAL  officers'  EXEMPTION. 

S5.  Similar  considerations  of  public  policy  operate  to  exempt 
judicial  officers  from  tort  liability  to  persons,  harmed  by  their 
mistakes,  and  even  by  their  corrupt  misconduct '  in  the  performance 
of  their  judicial  function.  "  Such  an  exemption  is  absolutely  essen- 
tial to  the  very  existence,  in  any  valuable  form,  of  the  judicial 
office  itself ;  for  a  judge  could  not  be  either  respected  or  independ- 
ent, if  his  motives  or  conclusions  could  be  put  in  question  at  the 
instance  of  every  disappointed  suitor."  * 

In  order  to  entitle  a  judicial  officer  to  this  exemption,  however, 
it  must  appear  that  his  mistake  or  misconduct  occurred  during  a 
judicial  proceeding  and  was  a  part  of  it.  If  a  magistrate  should  of 
his  own  motion,  without  oath  or  complaint  being  made  to  him,  and 
without  color  of  legal  authority,  issue  a  warrant  and  cause  the 
arrest  of  an  innocent  person,  the  one  so  illegally  imprisoned  could 
maintain  a  tort  action  against  him.'    The  act  would  not  be  a  judi- 


7.  Anderson  V.  Gorrie  (1895),  1  Q. 
B.  668,  71  L.  T.  382 :  "  By  the  com- 
mon law  of  England  no  action  will 
lie  against  a  judge  for  acts  done  In 
the  exercise  of  his  judicial  office." 
Dixon  V.  Cooper,  109  Ky.  29,  58  S. 
W.  437  (1900). 

8.  Grove  v.  Van  Duyn,  44  N.  J.  L. 
654,  42  Am.  R.  648  (1900).  In  Yates 
V.  Lansing,  5  Johns.  (N.  Y.)  282,  291 
(1810),  Kent,  Ch.  J.,  said:  "The 
doctrine  which  holds  a  judge  ex- 
empt from  civil  suit  or  indictment, 
for  any  act  done  or  omitted  to  be 
done  by  him,  sitting  as  judge,  has  a 
deep  root  in  the  common  law.  It  is  to 
be  found  in  the  earliest  judicial  rec- 
ords, and  it  has  been  steadily  main- 
tained, by  an  undisturbed  current  of 
decision,  in  the  English  courts, 
amid  every  change  of  policy,  and 
through  every  revolution  of  govern- 
ment." This  view  was  approved  by 
the  Court  of  Errors,  in  the  same 
case  on  appeal,  9  Johns.  395  (1811), 


and  the  following  American  de- 
cisions in  accord  were  cited:  Lining 
V.  Bentham,  2  Bay  (S.  C.)  (1796) ; 
Brodie  v.  Rutledge,  2  Bay  (S.  C.)  69 
(1796) ;  Phelps  v.  Sill,  1  Day  (Conn.) 
315  (1804).  In  a  few  states  there  is 
a  disposition  to  limit  judicial  im- 
munity to  mistakes  made  in  good 
faith.  See  Gregory  v.  Brown,  4 
Bibb  (Ky.)  28  (1815);  Morgan  v. 
Dudley,  18  B.  Mon.  711  (1857) ;  Hog- 
gett  v.  Bigley,  6  Humph.  (Tenn.) 
236  (1845);  Cope  v.  Ramsey,  2 
Heisk.  (Tenn.)  197  (1870).  The  last 
two  cases  have  recently  been  lim- 
ited to  justices  of  the  peace,  and  ap- 
plied to  them  because  they  are  not 
subject  to  impeachment  in  Ten- 
nessee: Webb  V.  Fisher,  109  Tenn. 
101;  72  S.  W.  110,  60  L.  R.  A.  791 
(1903). 

9.  Glazar  v.  Hubbard,  102  Ky.  68, 
42  S.  W.  1114  (1897);  State  v.  Mc- 
Danlel,  78  Miss.  1,  27  So.  994  (1900). 
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cial  act.  It  is  the  individual  and  not  the  magistrate  who  acts  in 
such  a  case.  "When  there  is  no  jurisdiction  at  all,  there  is  no 
judge ;  the  proceeding  is  as  nothing  "  '"  has  long  been  the  accepted 
rule. 

36.  Lange  v.  Benedict.  A  modern  case  declares :  "  It  is  plain 
that  the  fact  that  a  man  sits  in  the  seat  of  justice,  though  having  a 
clear  right  to  sit  there,  will  not  protect  him  in  every  act  which  he 
may  choose  or  chance  to  do  there :  Should  such  an  one,  rightfully 
holding  a  court  for  the  trial  of  a  civil  action,  order  the  head  of  a 
bystander  to  be  stricken  off,  and  be  obeyed,  he  would  be  liable."  ^ 
But,  in  actual  practice,  the  question  is  not  often  as  simple  as  i^  the 
supposititious  case,  just  put.  While  it  is  generally  agreed  that  the 
test  of  a  judicial  officer's  liability  to  civil  suit  is,  whether  the  act 
complained  of  was  a  matter  within  his  jurisdiction  as  judge,  the 
courts  have  had  no  little  difficulty  in  applying  the  test."  However, 
iiie  view  which  prevails  generally  has  been  set  forth  in  a  well  con- 
sidered opinion  of  the  New  York  Court  of  lAppeals  as  follows :  In 
order  to  exempt  a  judge  from  tort  liability  for  misconduct,  it  must 
appear  that  when  he  acted,  "  he  had  judicial  jurisdiction  of  the 
person  acted  upon,  and  of  the  subject  matter  as  to  which  it  was 
done.  Jurisdiction  of  the  person  is  when  the  individual  acted  upon 
is  before  the  judge,  either  constructively  or  in  fact,  by  reason  of 
the  service  upon  him  of  some  process  known  to  the  law,  and  which 
has  been  duly  issued  and  executed."  Jurisdiction  of  the  subject 
matter  is  the  power  to  inquire  and  adjudge,  whether  the  facts  of  a 

10.  Perkins  v.  Proctor,  2  Wlls.  382,  that  the  person  become  guardian  ad 
384     (1768) ;     S.    P.    In    Church    v.    litem  for  an  infant  son. 

Pearne,  75  Conn.   350,  53  Atl.   955  12.  Piper    v.     Pearson,     2    Gray 

(1903);   McCarg  v.  Burr,  186  N.  Y.  (Mass.)   120   (1854);   Pratt  v.  Gard- 

467,  79  N.  E.  715   (1906);   Heller  v.  ner,    2    Cush.     (Mass.)     63     (1848); 

Clarke,  121  Wis.   71,  98  N.  W.  952  Holden  v.  Smith,  14  Q.  B.   (A.  &  E. 

(1904).  N.  S.)   841   (1850);   Patzack  v.  Von 

11.  Lange  v.  Benedict,  73  N.  Y.  12,  Gerichten,  10  Mo.  App.  424  (1891) ; 
29  Am.  R.  80,  18  A.  L.  J.  11  (1878) ;  Vaughan  v.  Congdon,  56  Vt.  Ill,  48 
citing  Beaurain  v.  Sir  William  Scott,  Am.  R.  758,  30  A.  L.  J.  289  (1883)  — 
3  Camp.  338  (1813),  where  a  judge  see  dissenting  opinion  in  this  case: 
of  the  ecclesiastical  court  in  Eng-  Austin  v.  Vrooman,  128  N.  Y.  229,  28 
land  excommunicated  one  for  refus-  N.  E.  477,  44  A.  L.  J.  424,  14  L.  R. 
ing  to  obey  an  order  made  by  him,  A.  138,  and  note  (1891). 
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particular  case  make  that  case  a  proper  one  for  judicial  considera- 
tion by  the  judge  before  whom  it  is  brought.^' 

Applying  that  view  to  the  case  then  before  the  court,  it  was  held 
that  the  defendant  was  exempt  from  liability  to  the  plaintiff  in 
tort,  although  the  Supreme  Court  of  the  United  States  had  ruled, 
that  defendant  had  imposed  the  sentence  of  imprisonment  for  one 
year  upon  plaintiff  without  authority ;  and  had  discharged  plaintiff 
from  such  erroneous  imprisonment.  As  Judge  Benedict  imposed 
the  sentence  while  holding  a  term  of  the  United  States  Circuit 
Court ;  as  plaintiff  was  before  the  court  under  a  valid  process,  and 
as  the  question,  whether  any  sentence  could  be  pronounced  against 
him  by  that  court,  at  that  time,  was  one  that  he  was  then  and  there 
bound  by  his  judicial  duty  to  decide,  his  decision  was  a  judicial  act, 
and  although  erroneous  and  harmful  to  plaintiff  was  not  an  action- 
able tort"* 

37.  Grove  v.  Van  Duyn.  The  same  doctrine  was  applied  by 
the  Court  of  Errors  &  Appeals  of  New  Jersey,  in  a  carefully  rea- 
soned case  already  cited."  Plaintiff  was  arrested  under  a  warrant 
issued  by  defendant  Stout,  as  justice  of  the  peace,  and  was  com- 
mitted to  jail  by  the  justice  on  a  sworn  complaint  charging  him 
with  forcibly  and  unlawfully  carrying  off  a  quantity  of  corn  stalks 
from  certain  lands.  The  complaint  was  made  under  a  st-atute 
which  declared  it  to  be  an  indictable  offense  to  willfully,  unlaw- 
fully and  maliciously  carry  off  any  barrack,  cock,  crib,  rick  or 
stacks  of  hay,  corn,  wheat,  barley,  oats  or  grain  of  any  kind,  but 
which  said  nothing  of  cornstalks.  Later,  plaintiff  was  discharged 
from  the  imprisonment,  and  sued  the  justice  for  assault  and  un- 
lawful imprisonment.  He  was  nonsuited,  and  this  judgment  was 
affirmed,  although  the  court  of  errors  declared  that  the  miscon- 
duct described  in  the  complaint  before  the  justice  was  not  the 
misconduct  described  in  the  statute.    The  justice,  it  was  held,  was 

18.  Lange  v.  Benedict,  73  N.  Y.  12,  judge  enjoys  immunity  from  action 

29  Am.  R.  80,  18  A.  L.  J.  11  (1878).  only  so  long  as  he  does  not  exceed 

The    decision    is    criticised    in    a  his  jurisdiction, 

learned  article  on  the  "  Liability  of  13a.  Followed     in     Sweeney     v. 

officers  actng  in  a  judicial  capacity."  O'Dwyer,  197  N.  Y.  499,  90  N.  E.  1129 

by  Arthur  Biddle,  Esq.,  15  Am.  L.  (1910). 

Rev.   427    (1881).     Mr.  Biddle  con-  14.  Grove  v.  Van  Duyn,  44  N.  J.  L. 

tends  that  the  true  rule  is  that  a  654;  42  Am.  R.  648  (1882). 
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called  upon  by  the  facts  laid  before  him,  to  decide  whether  his  au- 
thority extended  over  the  act  complained  of,  and  over  the  person, 
who  was  charged  with  doing  that  act.  In  making  that  decision, 
he  was  doing  a  judicial  act,  and  therefore,  was  not  liable  in  a  suit 
to  any  person  affected  by  his  decision,  whether  such  decision  was 
right  or  wrong. 

38.  Judges  of  Inferior  Courts.  The  case,  it  will  be  observed, 
gives  no  countenance  to  the  distinction  recognized  by  some  authori- 
ties, between  the  liability  of  judges  of  courts  of  general  jurisdiction 
and  those  of  inferior  courts.^  'On  grounds  of  public  policy,  both 
classes  are  entitled  to  equal  protection,  and  the  most  recent  and  best 
considered  cases  in  this  country,  as  well  as  in  England,  accord  that 
protection.^'  If  either  class  is  in  greater  need  of  this  protection 
than  the  other,  it  is  the  judges  of  inferior  courts  such  as  justices 
of  the  peace.  A&  pointed  out  iby  a  distinguished  judge;  "  They 
stand  nearer  to  the  people  than  the  judges  of  the  superior  courts, 
and  are  more  liable  to  be  influenced  by  popular  feeling;  and  it 
is  therefore  even  more  important  that  the  rule  should  be  enforced, 
so  that  they  may  be  accorded  that  immunity  from  suit  which  will 
lead  to  independence  of  action.  Nor  is  there  any  danger  that  this 
immunity  from  suits  for  damages  will  leave  the  judges  superior  to 
the  law,  or  as  feeling  that  they  are  above  the  law."  "  For  malicious 
or  corrupt  misconduct  they  are  liable  to  removal  from  office  and 
to  criminal  prosecution.  Even  though  individuals  may  be  forced 
to  suffer  harm  at  the  hands  of  a  corrupt  judge,  without  obtaining 

15t  De  Courcey  v.  Cox,  94  Cal.  665,  justice  of  the  peace) ;  Haggard  v. 
30  Pac.  95  (1892);  Truesdell  v.  Pelicier  Freres  (1892),  A.  C.  61  (de- 
Combs,  33  O.  St.  186  (1877).  In  fendant  was  a  judge  of  a  consular 
these  cases  It  is  said:  "Inferior  court);  Garnett  v.  Ferrand,  6  B.  & 
tribunals,  invested  with  special  ju-  C.  619  (1827)  (defendant  was  a  cor- 
risdictlon  only,  and  persons  clothed  oner);  State  v.  Wolever,  127  Ind. 
with  limited  authority,  such  as  jus-  306,  26  N.  B.  762  (1890)  (defendant 
tices  of  the  peace,  must  at  their  was  a  mayor) ;  Bannister  v.  Wake- 
peril  keep  within  their  prescribed  man,  64  Vt.  203  (1891)  (defendant 
jurisdiction;  and  if  they  transcend  was  a  justice  of  the  peace);  Rudd  v. 
the  limits  of  their  authoriy,  they  are  Darling,  64  Vt.  456,  25  At.  479  (1892) 
answerable  to  anyone  whose  rights  (defendant  was  judge  of  city  court), 
are  thereby  invaded."  17.  Brewer,  J.,  in  Cooke  v.  Bangs, 

1«.  Allec  y.  Reece,  39  Fed.  341,  40  31  Fed.  640,  642  (1887). 
A.  L.  J.  226  (1889)  (defendant  was  a 
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3)ecuniary  compensation  from  him,  his  immunity,  as  already 
pointed  out,  does  not  proceed  from  a  rule  of  law  established  tor 
his  benefit,  but  "  for  the  benefit  of  the  public,  whose  interest  it  is 
that  the  judges  should  be  at  liberty  to  exercise  their  functions  with 
independence,  and  without  fear  of  consequences."  ^' 

39.  Arbitrators:  Military  and  Naval  Courts.  The  same  prin- 
ciple operates  to  exempt  an  arbitrator  from  liability  to  answer  in 
damages  for  an  erroneous  award,  even  though  it  be  also  malicious 
and  corrupt.^'  In  England  it  is  settled  that  members  of  military 
or  naval  courts  are  entitled  to  the  st.me  exem:ption  that  is  accorded 
to  judges  of  civil  tribunals.^"  Indeed  the  rule  we  have  been  con- 
sidering should  be  applied,  whenever  the  officer  in  question  is  acting 
in  a  judicial  capacity,  under  legal  authority  to  hear  and  determine 
matters  of  dispute  between  individuals ;  and  the  cases  cited  in  the 
last  paragraph  support  this  view. 

40.  Quasi- Judicial  Officers.  When  persons  are  legally  empow- 
ered to  deal  with  and  determine  questions,  which  call  for  the  exer- 
cise of  deliberation,  judgment,  and  discretion,  but  which  do  not 
involve  the  administration  of  justice  between  individuals,^^  they  are 
said  to  occupy  a  quasi-judicial  position.  'Municipal  officers  belong 
to  this  class,  when  engaged  in  determining  whether  a  sewer  is  neces- 
sary in  a  particular  locality,^^  or  who  is  the  "  lowest  responsible 
bidder  giving  adequate  security."^  So  do  assessors,  in  determin- 
ing whether  a  particular  person  is  entitled  to  exemption  from 
assessment,  as  a  minister  of  the  gospel,  or  in  estimating  the  value 
of  taxable  property.^*    iSchool  trustees  and  members  of  boards  of 

18.  Scott  V.  Stansfield,  L.  R.  3  Ex.  (1875) ;  Dawklns  v.  Prince  Edward 
220.  37  L.  J.  Ex.  155  (1865)  (defend-  (1876),  1  Q.  B.  D.  499,  45  L.  J.  Q.  B. 
ant  was  a  county  judge) ;   Burr  v.   567. 

Smith  (1909),  2  K.  B.  306,  312,  78  L.  21.  Mills  v.  City  of  Rochester,  32 

J.  K.  B.  889  (defendant  was  official  N.  Y.  489,  495  (1865). 

receiver  in  companies'  liquidation).  22.  Johnson  v.  District  of  Colum- 

19.  Jones  v.  Brown,  54  la.  74  bia,  118  U.  S.  19,  6  Sup.  Ct.  923 
(1880).     Such  miconduct,  however,  (1885). 

may  defeat  an  action  by  him  for  fees  23.  East  River  Gas  Light  Co.  v. 

as  arbitrator.     Bever  v.  Brown,  56  Donelly,  93  N.  Y.  557  (1883). 

la.  565  (1881).  24.  Weaver  v.  Devendorf,  3  Den. 

20.  See  Dawkins  v.  Lord  Rokeby,  (N.  Y.)  117  (1846) ;  Stearns  v.  Mil- 
Xi.  R.  7,  H.  L.  744,  45  L.  J.  Q.  B.  8  ler,  25  Vt.  20   (1852). 
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education  often  act  in  a  quasi- judicial  capacity  in  deciding  what 
children  are  entitled  to  attend  school.^^  The  Postmaster-General 
o£  the  United  States,  although  ordiniarily  an  executive  officer,  per- 
forms quasi-judicial  functions,  in  settling  the  accounts  of  contrac- 
tors with  his  department.^^  County  boards  of  supervisors  are  leg- 
islative bodies,  but  in  examining  and  approving  the  sureties  on 
official  bonds,  they  act  in  a  quasi-judicial  capacity.^' 

In  all  such  cases,  the  quasi-judicial  officer  is  exempt  from  liabil- 
ity for  the  consequences  of  honest  mistakes  and  errors  of  judgment, 
however  harmful  these  may  be  to  innocent  persons.  According  to 
the  weight  of  authority,  his  immunity  does  not  extend  beyond 
this,^  although  in  some  jurisdictions  the  full  immunity  of  judi- 
cial officers  has  been  accorded  to  him.^'  In  a  leading  case  of  the 
latter  class  it  is  said:  "  He  is  exempt  from  all  responsibility  by 
action  for  the  motives  which  rnfluenee  him,  and  the  manner  in 
which  such  duties  are  performed.  If  corrupt  he  may  be  impeached 
or  indicted,  but  the  law  will  not  tolerate  an  action  to  redress  the 
individual  wrong  which  may  have  been  done."  ^^  The  reason  for 
the  prevailing  view  has  been  stated  by  a  learned  author'^  as 
follows :  "  gy  the  express  or  implied  terms  of  the  officer's  author- 
ity, he  is  to  act  honestly,  carefully,  and  after  the  dictates  of  his  own 
judgment,  which,  of  necessity,  being  a  human  judgment,  may  err : 
therefore,  when  he  has  done  what  is  thus  commanded,  whether  the 
result  is  correct  or  not,  he  has  exactly  discharged  his  duty,  and 
the  law,  which  compelled  this  of  him,  will  protect  him,  whatever 
harm  may  have  befallen  individuals.    *    *    *    It  follows  that  if 

25.  Stewart  v.  Southard,  17  Ohio,  River  Gas-Llght  Co.  v.  Donnelly,  93 
402  (1848).  N.  Y.  557  (1887);  Seifert  v.  City  of 

26.  Kendall  v.  Stokes,  3  How.  (U.  Brooklyn,  101  N.  Y.  136,  4  N.  E.  321 
S.)  87,  98  (1845).  (1896). 

27.  Wasson  v.  Mitchell,  18  la.  153  30.  Wilson  v.  Mayor,  etc.,  of  New 
(1864).  York,   1    Den.    (N.    Y.)    595    (1845). 

28.  Cases  in  the  last  three  notes;  Cf.  Dillingham  v.  Snow,  5  Mass.  547 
also.  Pikes  v.  Megoun,  44  Mo.  491  (1809),  where  quasi-judicial  officers 
(1869) ;  Gregory  v.  Brooks,  37  Conn,  are  likened  to  judges  of  inferior 
365  (1870) ;  Black  v.  Linn,  17  S.  D.  courts,  but  their  liability  for  malic- 
335,  96  N.  W.  697  (1903).  lous  acts  is  left  undecided. 

29.  Weaver  v.  Devendorf,  3  Den.  31.  Bishop,  Non-contract  Law,  S 
(N.  Y.)  117  (1846) ;  Mills  v.  City  of  787. 

Brooklyn,  32  N.  Y.  489  (1865) ;  East 
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the  quasi-judicial  act  is  corrupt,  or  even  if  it  is  negligent,  it  will  not 
be  protected."  '^ 

A  county  board  of  Supervisors  exercise  a  quasi- judicial  func- 
tion in  auditing  claims  against  the  county.^^'^ 

§    4.    HARMS    INFLICTED    BY    ACTS    OF    STATE. 

41.  Another  class  of  harms,  which  are  not  torts,  are  those  in- 
flicted by  acts  of  State,  They  are  not  of  frequent  occurrence,  being 
limited  to  injuries  done  to  the  subjects  of  one  nation  by  the  sov- 
erign  authority  of  anotjjer,  or  by  the  subjects  of  that  other  and  rati- 


32.  In  the  famous  case  of  Bernar- 
diston  V.  Soame  (2  Lev.  114,  6  How- 
ell's State  Trials.  1092-1120  (1674 
and  1689),  the  plaintiff  charged  the 
defendant,  as  sheriff,  with  malic- 
iously making  a  false  return  of  an 
election,  which  plaintiff  claimed  had 
resulted  in  his  election  to  the  House 
of  Commons,  while  according  to  the 
sheriff's  return  he  had  been  de- 
feated. At  the  trial,  Twysden, 
Rainsford,  and  Wylde,  judges  of  the 
King's  Bench,  charged  the  jury  that 
if  they  believed  the  return  was  made 
maliciously  they  should  find  for  the 
plaintiff.  A  verdict  was  given  in 
plaintiff's  favor  for  £800.  On  mo- 
ton  in  arrest  of  judgment,  it  was 
held  by  Hale,  C.  J.,  and  Twysden 
and  Wylde,  JJ.  (Rainsford,  J.,  doubt- 
ing) that  "  for  as  much  as  the  re- 
turn is  said  to  be  false  and  malicious 
and  with  intent  to  put  the  plaintiff 
to  charge  and  expense  to  prove  his 
election,  and  so  found  by  the  jury, 
the  action  lay  and  judgment  was 
given  for  the  plaintiff."  This  de- 
cision was  reversed  by  the  Ex- 
chequer Chamber,  and  the  reversal 
was  affirmed  by  the  House  of  Lords. 
The  principal  ground  of  reversal  Is 


stated  by  North,  C.  J.,  as  follows: 
"  The  sheriff,  as  to  the  declaring  the 
majority  is  judge;  and  no  action 
will  lie  against  a  judge  for  what  he 
does  judicially,  though  it  be  laid 
falao,  malitiose  et  scienter."  Lord 
North  refers  to  the  fact  that  the 
sheriff  often  acts  ministerially,  and 
declares  that  when  acting  in  that 
capacity,  a  different  rule  of  liability 
applies.  When  acting  quasi-judici- 
ally,  however,  he  asserts,  the  sheriff 
should  have  the  same  protection 
that  is  accorded  to  any  judge  in 
Westminster  Hall.  In  New  York, 
election  officers  possess  only  minis- 
terial functions  and  are  not  quasi- 
judicial  officers.  People  ex  rel. 
Stapleton  v.  Bell,  119  N.  Y.  175,  23 
N.  E.  533  (1890);  People  ex  rel. 
Sherwood  v.  Board  of  Canvassers, 
129  N.  Y.  360,  29  N.  E.  345  (1891). 
See  opinion  of  Dwight,  C,  in  Goet- 
cheus  V.  Matthewson,  61  N.  Y.  420 
(1875) ;  Morris  v.  Colorado  Mid.  Ry., 
48  Colo.  147,  109  Pac.  430  (1910). 

32a.  Wallace  v.  Jones,  195  N.  Y. 
511,  88  N.  E.  1134  (1909);  aff'g  122 
App.  Div.  497,  107  N.  Y.  Supp.  288 
(1907). 
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fied  by  it.  A  typical  example  is  supplied  by  Buron  v.  Demnan.'* 
The  defendant,  a  captain  in  the  British  navy,  caused  certain  barra- 
coons  on  tiie  west  coast  of  Africa  to  be  burned  and  the  slaves  con- 
tained in  them  to  be  released.  His  conduct,  although  not  author- 
ized by  previous  orders,  was  approved  and  ratified  by  the  British 
government.  Thereafter,  the  owner  of  the  slaves  sued  the  captain 
for  their  loss,  but  it  was  held  that  the  action  would  not  lie  because 
the  captain's  acts  were  acts  of  State.  The  principle  underlying  this 
and  similar  decisions  has  been  stated  in  various  forms.  'One  state- 
ment is  "  that  the  acts  of  a  sovereign  State  are  final  and  can  be 
called  in  question  only  by  war  or  by  an  appeal  to  the  justice  of  the 
State  itself.  They  cannot  be  examined  into  by  the  courts  of  the 
State  which  does  them."  '*  Another  form  of  statement  is :  "  The 
transactions  of  independent  States  between  each  other  are  governed 
by  other  laws  than  those  which  municipal  courts  administer ;  such 
courts  have  neither  the  means  of  deciding  what  is  right,  nor  the 
power  of  enforcing  any  decision  which  they  may  make."  ^  The 
principle  has  been  stated  in  still  another  form  as  follows :  "  When 
an  act,  injurious  to  a  foreigner,  and  which  might  otherwise  aflford 
a  ground  of  action,  is  done  by  a  British  subject,  and  the  act  is 

33.  2  Exch.  167,  188-9  (1847).  The  V.  S.  45,  52,  28  Sup.  Ct.  274  (1908). 
same  principle  is  applied  in  Lamar  "  We  think  it  plain  that  where,  as 
V.  Brown,  92  U.  S.  187  (1875),  and  here,  the  jurisdiction  of  the  case  de- 
U.  S.  V.  The  Paquete  Habana,  189  U.  pends  upon  the  establishment  of  a 
S.  453,  465,  23  Sup.  Ct.  593  (1902)  '  tort  only  in  violation  of  the  law  of 
and  American  Banana  Co.  v.  United  nations,  or  of  a  treaty  of  the  United 
Fruit  Co.,  213  U.  S.  347,  29  Sup.  Ct.  States,'  it  is  impossible  for  the 
511  (1909),  aff'g  160  Fed.  184  (1908).  courts  to  declare  an  act  a  tort  of 
"  Sovereignty  means  that  the  decree  that  kind  when  the  executive  Con- 
of  the  sovereign  makes  law;  and  gress  and  treaty-making  power  all 
foreign  courts  cannot  condemn  the  have  adopted  the  act.  We  see  no 
influences  persuading  the  sovereign  reason  to  doubt  that  the  ratification 
to  make  the  decree.  Acts  of  soldiers  extended  to  the  conduct  of  General 
and  officials  of  a  foreign  government  Brooke." 

must  be  taken  to  have  been  done  by  35.  Secretary  of  State  in  Council 

its  order."  of  India  v.  Kamachee  Boye  Sahaba, 

34.  Stephen,  History  of  the  Crimi-  13  Mo.  P.  C.  22,  75  (1859).  Accord, 
nal  Law  of  Eng.,  vol.  2,  p.  64.  Simi-  Underbill  v.  Hernandez,  168  U.  s'. 
lar  statements  are  found  in  various  250,  18  Sup.  Ct.  83,  42  L.  Ed  456 
opinions   of   Justice   Holmes.      See  (1897). 

O'Reilly  de  Camera  v.  Brooke,  209 
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adopted  by  the  British  government,  it  becomes  an  act  of  the  State, 
and  the  private  right  of  action  becomes  merged  in  the  international 
question  which  arises  between  the  British  government  and  that  of 
the  foreigner."  '^ 

42.  Similiar  considerations  have  led  to  the  adoption  of  the  rule 
that  neither  the  sovereign  prince  of  an  independent  power,  nor  its 
duly  accredited  representative,  is  liable  in  tort  for  harm  inflicted 
upon  individuals,  while  sojourning  in  a  foreign  country.  Redress 
for  such  an  injury  must  be  sought  not  in  the  ordinary  courts  of 
justice,  but  through  the  channels  of  international  diplomacy.  The 
principle  deducible  frOm  the  cases  on  this  topic  has  been  judicially 
declared  to  be  "  that,  ^as  a  consequence  of  the  absolute  independence 
of  every  sovereign  authority,  and  of  international  comity,  which 
induces  every  sovereign  State  to  respect  the  independence  and  dig- 
nity of  every  other  sovereign  State,  each  and  every  one  declines 


S6.  Cockburn,  C.  J.,  in  Feather  v. 
The  Queen,  6  B.  &  S.  257,  296  (1865). 
cf.  People  V.  McLeod,  25  Wend.  483 ; 
1  Hill,  377  (1841),  in  which  the  Su- 
preme Court  of  New  York  refused 
to  adopt  this  view.  Mr.  Webster  de- 
clared in  the  U.  S.  Senate,  that  the 
opinion  in  that  case  was  "  not  a  rep- 
utable opinion,  either  on  account  of 
the  results  reached,  or  the  reasoning 
on  which  it  proceeds."  In  his  let- 
ter of  instruction  to  the  Attorney- 
General  concerning  the  McLeod 
case,  Mr.  Webster  wrote:  "If  the 
attack  on  the  Caroline  was  unjusti- 
fiable, as  this  Government  has  as- 
serted, the  law  which  has  been  vio- 
lated is  the  law  of  Nations;  and  the 
redress  which  is  to  be  sought  is  the 
redress  authorized  in  such  cases  by 
the  provisions  of  that  code."  After 
remarking,  that  if  McLeod  had  been 
arrested  by  a  United  States  officer, 
he  would  have  been  discharged  by 
the  Federal  Government,  while  had 
he  been  sued  for  damages  in  a  civil 
action  he  must  have   availed  him- 


self of  his  defense  in  judicial  pro- 
ceedings, Mr.  Webster  added:  "But 
whether  the  process  be  criminal  or 
civil,  the  fact  of  having  acted  under 
public  authority  and  in  obedience  to 
the  order  of  lawful  superiors,  must 
be  regarded  as  a  valid  defense ;  oth- 
erwise, individuals  would  be  holden 
responsible  for  injuries  resulting 
from  the  acts  of  government  and 
even  from  the  operations  of  war." 
Curtis'  Life  of  Webster,  pp.  66-69. 
At  that  time,  the  Federal  Govern- 
ment was  unable  to  take  McLeod 
from  the  jurisdiction  of  the  State 
Court,  but  serious  international  dif- 
ficulty was  avoided  by  the  verdict 
of  acquittal.  By  an  act  of  Congress, 
passed  Aug.  29,  1842  (now  a  part 
of  §  753,  U.  S.  R.  S.),  authority,  in 
such  a  case  was  given  to  the  Federal 
courts  to  remove  the  foreign  sub- 
ject from  the  jurisdiction  and  con- 
trol of  the  State  tribunals  and  offi- 
cers. Applied  in  Wildenhus's  Case, 
120  U.  S.  1,  7  Sup.  Ct.  385,  30  L.  Ed. 
565  (1887). 
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to  exercise,  by  means  of  its  courts,  any  of  its  territorial  jurisdic- 
tion over  the  person  of  any  sovereign  or  ambassador,  of  any  other 
State,  or  over  the  public  property  of  any  ambassador,  though  such 
sovereign,  ambassador  or  property  be  within  its  territory,  and  there- 
fore, but  for  the  common  agreement,  subject  to  its  jurisdiction."  " 

43.  Liability  of  Government  Officials  to  Fellow  Citizens.    The 

immunities,  which  we  have  been  considering,  do  not  extend  to  gov- 
emnient  officials  and  agents,  in  their  dealings  with  fellow  citizens 
or  subjects.  It  is  true,  the  sovereign  cannot  be  made  a  defendant 
in  an  action  for  a  tort  agatnst  a  subject,  nor  in  this  country,  can 
the  government  of  the  Union  or  of  a  State  be  proceeded  against 
in  such  an  action,  unless  it  consents  to  be  sued.*    Even  a  petition  of 


37.  The  Parliament  Beige,  5  Pro- 
bate Div.  197,  214  (1880).  Cited  and 
followed  in  Mighell  v.  Sultan  of  Jo- 
hore  (1894),  1  Q.  B.  149,  159,  63  L.  J. 
Q.  B.  593,  in  which  the  defendant 
was  sued  for  a  breach  of  promise  to 
marry  the  plaintiff.  At  the  time  he 
engaged  to  marry  plaintiff,  he  was 
residing  in  England  under  the  name 
of  Albert  Baker,  and  represented 
himself  to  be  a  private  individual 
and  subject  of  the  Queen.  Yet  the 
court  held  that  he  could  not  be 
called  to  answer  in  the  courts  of 
England,  for  the  breach  of  this 
promise,  although  it  was  accom- 
panied by  deceit;  that  there  could 
be  no  inquiry  by  the  court  into  his 
conduct,  he  being  an  independent 
sovereign  and  not  submitting  to  the 
jurisdiction.  Statham  v.  Statham 
and  The  Gaekwar  of  Baroda  (1912), 
Prob.  Div.  92,  81  L.  J.  P.  33,  the 
name  of  the  second  defendant  was 
struck  out  as  co-respondent  in  a  di- 
vorce suit,  because  he  was  a  ruling 
prince. 

38.  The  Federal  (Jovernment  has 
provide''  a  court  of  claims  for  the 
decis'V-  -^  many  cases  which  it  con- 
sents       y   be   brought   against  it. 


The  principal  classes  of  demands 
which  may  be  litigated  in  that  court, 
are  claims  founded  on  laws  of  Con- 
gress, on  regulations  of  executive 
departments,  on  contracts  express 
and  implied  and  on  claims  specially 
referred  to  the  court  by  Congress. 
See  U.  S.  R.  S.  §  1059  et  seq.  This 
court  has  no  jurisdiction  of  claims 
against  the  government  for  a  mere 
tort  Schilllnger  v.  IT.  S.,  155  U.  S. 
163,  15  Sup.  Ct.  R.  85  (1894) ;  Bigby 
V.  U.  S.,  188  U.  S.  400,  23  Sup.  Ct. 
468  (1902).  Most  of  our  states  have 
created  similar  tribunals,  in  which 
they  permit  themselves  to  be  sued 
upon  specific  causes  of  action.  As 
this  permission  is  altogether  volun- 
tary, on  the  part  of  the  sovereignty, 
it  follows  that  it  may  prescribe  the 
terms  and  conditions  on  which  it 
can  be  sued,  and  the  manner  in 
which  the  suit  shall  be  conducted, 
and  may  withdraw  its  consent 
whenever  it  may  suppose  that 
justice  to  the  public  requires  it. 
Beers  v.  Arkansas,  20  How.  (U.  S.) 
527.  529  (1857) ;  Locke  v.  State,  140 
N.  Y.  480,  482;  35  N.  B.  1076  (1894)  ; 
Troy,  Etc.  Ry.  v.  Commonwealth, 
127  Mass.  43  (1879).    Virginia  prides 
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right  will  not  lie  in  England,  for  the  redress  of  such  a  tort,*'  be- 
cause "  the  King  can  do  no  wrong."  From  this  maxim,  it  follows  aa 
a  necessary  consequence  that  the  king  cannot  authorize  a  wrong; 
for  to  authorize  a  wrong  to  be  done  is  to  do  a  wrong.  As  in  the 
eye  of  the  law  no  such  wrong  can  be  done  so,  in  law,  no  right  to 
redress  can  arise,  and  the  petition  which  rests  on  such  a  founda- 
tion falls  at  once  to  the  ground.*" 

44.  Liability  of  Ministerial  Officers.     But,  while  the  injured 


herself  on  her  early  adoption  of  the 
policy  "  to  allow  to  the  citizen  the 
same  use  of  her  courts  against  her- 
self which  she  has  against  the  citi- 
zen; the  largest  liberty  of  suit." 
Higginbotham's  Executors  v.  Com- 
monwealth, 25  Gratt.  627,  639  (1874). 
In  United  States  v.  Lee,  106  U.  S. 
196,  206,  1  Sup.  Ct.  R.  240  (1882), 
Justice  Miller  expressed  the  opinion 
that  "  As  no  person  in  this  govern- 
ment exercises  supreme  executive 
power,  or  performs  the  public  duties 
of  a  sovereign,  it  is  diflBcult  to  see 
on  what  solid  foundation  of  prin- 
ciple the  exemption  from  liability 
to  suit  rests.  It  seems  most  prob- 
able that  it  has  been  adopted  in  our 
courts  as  a  part  of  the  general  doc- 
trine of  publicists,  that  the  supreme 
Ijower  in  every  state,  wherever  it 
may  reside,  shall  not  be  compelled 
by  process  of  courts  of  its  own  crea- 
tion, to  defend  itself  from  assaults 
in  those  courts."  In  Nichols  v. 
United  States,  7  Wall.  122,  126 
(1868),  Justice  Davis  said:  "The 
principle  (of  immunity  from  suit)  is 
fundamental,  applies  to  every  sov- 
ereign power,  and,  but  for  the  pro- 
tection which  it  affords,  the  govern- 
ment would  be  unable  to  perform 
the  various  duties  for  which  it  was 
created." 

39.  The  Queen  v.  Lords  Commis- 
sioners of  the  Treasury,  1  Eng.  Rul- 


ing Cases  802 ;  English  Notes,  p.  815. 
The  petition  lies  for  breach  of  con- 
tract, for  restitution  of  lands  or 
compensation  in  money,  or  for  the 
fair  value  of  services  rendered  to 
the  government,  but  not  for  a  pure 
tort,  done  by  a  person  in  the  gov- 
ernment service. 

40.  Feather  v.  The  Queen,  6  B.  & 
S.  257,  295  (1865) .    In  Kawananakoa 
V.  Polyblank,  205  U.  S.  349,  27  Sup. 
Ct  526  (1907),  it  is  said  by  Justice 
Holmes:    "Some  doubts  have  been 
expressed  as  to  the  source  of  the 
immunity  of  a  sovereign  power  from 
suit  without  its  own  permission,  but 
the  answer  has  been  public  property 
since   before   the   days   of   Hobbes. 
(Leviathan,  c.  26,  2.)     A  sovereign 
is  exempt  from  suit,  not  because  of 
any  formal  conception  or  obsolete 
theory,  but  on  the  logical  and  prac- 
tical ground  that  there  can  be  no 
legal  right  as  against  the  authority 
that  makes  the  law  on  which  the 
right    depends.      '  Gar   on   peut   bien 
recevoir    loy    d'autruy,    mais    il    est 
impossible   par   nature   de   se   donner 
loy:      Bodin,     Republlque,   1,  c.   8. 
Ed.  1629,  p.  132.     Sir  John  Eliot,  De 
Jure    Maiestatis,    c.    3.      Hemo    suo 
statute     ligatur    Neoessitative.      Bal- 
dus.     De  Leg.   et  Const.  Digna  Vox, 
2    Ed.     1496,    fol.    51b,    Ed.    1539, 
fol.  61." 
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subject  or  citizen  has  no  remedy  against  the  crown  in  England,  or 
the  State  in  this  country,  it  follows  from  the  maxim  that  the  King 
can  neither  do  nor  authorize  a  wrong,  that  the  authority  of  the  king 
(the  government  with  us),  will  afford  no  defense  to  an  action, 
brought  by  a  fellow  subject  or  citizen,  for  an  illegal  act  committed 
by  a  government  officer.  This  position  it  has  been  judicially  de- 
clared rests  "  on  principles  which  are  too  well  settled  to  admit  of 
question,  and  which  are  alike  essential  to  uphold  the  dignity  of  the 
Crown  on  the  one  hand  and  the  rights  and  liberties  of  the  subject 
on  the  other."  *^  Accordingly  if  government  officials  acting  under 
ordera  from  the  President  of  the  United  States  take  and  hold  posses- 
sion of  land  widiout  lawful  authority,  they  are  liable  as  trespassers, 
and  the  owner  may  have  them  ejected  and  recover  possession.*^  If 
the  commandant  of  a  national  armory*^  or  a  commodore  in  the 
navy"  is  guilty  of  the  infringement  of  ,a  patent  he  is  liable  to  an 


41.  Cpckburn,  C.  J.,  in  Feather  v. 
The  Queen,  6  B.  &  S.  257,  297  (1865). 

42.  United  States  v.  Lee,  106  U.  S. 
196,  1  Sup.  Ct.  R.  240  (1882).  This 
suit  was  brought  against  the  officers' 
in  possession  of  the  Arlington  Es- 
tate, but  the  United  States  inter- 
vened, and  prosecuted  the  appeal  to 
the  Supreme  Court.  In  the  pre- 
vailing opinion,  Justice  Miller  de- 
clares :  "  No  man  in  this  country  is 
so  high  that  he  is  above  the  law. 
AH  the  officers  of  the  government, 
from  the  highest  to  the  lowest,  are 
creatures  of  the  law,  and  are  bound 
to  obey  it.  *  *  *  Shall  it  be 
said,  in  the  face  of  all  this  and  of 
the  acknowledged  right  of  the  ju- 
diciary to  decide,  in  proper  cases, 
statutes  to  be  unconstitutional 
which  have  been  passed  by  both 
branches  of  Congress  and  approved 
by  the  President,  that  the  courts 
cannot  give  a  remedy  when  the  cit- 
izen has  been  deprived  of  his  prop- 
erty by  force,  his  estate  seized  and 
converted  to  the  use  of  the  govern- 
ment without  lawful  authority,  with- 


out process  of  law,  and  without 
compensation,  because  the  President 
has  ordered  it,  and  his  officers  are 
in  possession?  If  such  be  the  law 
of  this  country,  it  sanctions  a 
tyranny  which  has  no  existence  in 
the  monarchies  of  Europe,  nor  in 
any  other  government  which  has  a 
just  claim  to  well  regulated  liberty 
and  the  protection  of  personal 
rights  "  pp.  220-1 ;  Hopkins  v.  Clem- 
son  College,  221  U.  S.  636,  644,  31 
Sup.  Ct.  654  (1911). 

43.  Head  v.  Porter,  48  Fed.  481,  45 
A.  L.  J.  205  (1891). 

44.  Belknap  v.  Schlld,  161  U.  S. 
10,  16  Stip.  Ct.  R.  443  (1895).  In 
this  case,  the  doctrine  of  former 
decisions  was  approved,  that  the 
United  States  have  no  more  right 
than  any  private  person  to  use  a 
patented  invention  without  license  of 
the  patentee,  or  making  compensa- 
tion to  him.  It  was  also  held  that  a 
suit  would  not  lie  against  the  United 
States  for  the  infringement,  as  such 
suit  sounded  in  tort,  and  the  United 
States  have  not  consented  to  be  lia- 
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action  in  tort  therefor,  although  he  has  acted  under  the  orders  of 
the  Secretary  of  the  Navy,  and  has  used  the  patent  only  for  the 
henefit  of  the  United  States.  So,  the  sergeant-at-arms  of  a  legisla- 
tive body  is  liable  for  false  imprisonment,  if  he  arrests  a  person 
upon  an  order  of  that  body,  which  it  has  not  lawful  authority  to 
make.*"  Still  again,  the  unlawful  order  of  a  State  Board  of  Health 
will  not  protect  a  person  against  a  suit  for  damages,  brought  by  one 
who  has  been  injured  by  the  enforcement  of  the  order.  Regard 
must  be  had  to  the  maxim,  "  Salus  populi  suprema  lex"  but  regard 
must  also  be  had  to  the  liberty  of  the  citizen,  and  both  principles 
must  be  given  reciprocal  play.*° 

If  the  suit  is  really  againfet  the  United  States,    or  the  State,  as 

where  it  is  brought  to  enjoin  the  use  of  a  caisson  gate  in  a  govern- 

'   ment  dry  dock,  contrary  to  the  rights  of  the  plaintiff,  as  patentee, 

it  must  fail,  unless  the  government  has  consented  to  be  sued  in  a 

tort  action.**^ 


ble  to  suits  founded  in  tort,  for 
wrongs  done  by  their  officers, 
though  in  the  discharge  of  their  of- 
ficial duties.  "  But,"  it  was  de- 
clared, "  the  exemption  of  the 
United  States  from  judicial  process 
does  not  protect  their  officers  and 
agents,  civil  or  military,  in  time  of 
peace,  from  being  personally  liable 
to  an  action  of  tort  by  a  private 
person,  whose  right  of  property  they 
have  wrongfully  invaded  or  injured, 
even  by  the  authority  of  the  United 
States;  "  citing  Little  v.  Barreme,  2 
Cranch.  (U.  S.  Sup.  Ct.)  169  (1804), 
and  Bates  v.  Clark,  95  U.  S.  204 
(1877).  At  p.  209  of  last  cited  case. 
Miller,  J.,  says :  "  Whatever  may  be 
the  rule  in  time  of  war  and  in  the 
presence  of  actual  hostilities,  mili- 
tary officers  can  no  more  protect 
themselves  than  civilians  in  time  of 
peace,  by  orders  emanating  from  a 
source  which  is  itself  without  au- 
thority." 

45.  Kilbourn    v.    Thompson,     103 
U.  S.  168,  2  Transcript  R.  56,  23  A. 


L.  J.  227  (1881).  The  members  of 
the  House  of  Representatives  who 
caused  the  issue  of  the  order  of  ar- 
rest, were  not  liable,  because  of  the 
Constitutional  provision  of  Art.  1, 
§  6,  supra,  H  34;  but  the  plaintiff 
recovered  a  judgment  for  $37,500 
against  the  sergeant-at-arms.  On 
appeal,  the  court  ordered  the  verdict 
to  be  reduced  to  $20,000,  or  to  be  set 
aside  as  excessive.  The  reduced 
sum  was  paid  by  a  congressional 
appropriation.  The  subject  of  "  Leg- 
islative Inquiries  "  is  carefully  con- 
sidered in  1  Political  Sc.  Quar.  84. 

46.  Wilson  v.  Alabama,  Etc.  Ry., 
77  Miss.  714,  28  So.  568  (1900),  ct; 
Hurst  V.  Warner,  102  Mich.  238,  60 
N.  W.  440,  26  L.  R.  A.  484  (1894); 
Brown  v.  Murdock,  140  Mass.  314,  3 
N.  E.  208  (1885). 

46a.  International  Postal  Supply 
Co.  V.  Bruce,  194  U.  S.  601,  24  Sup. 
Ct.  820,  48  L.  Ed.  1134  (1904).  The 
dissenting  opinion  of  Harlan  and 
Peckham,  JJ.,  is  worthy  of  study. 
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45.  Who  are  Ministerial  Officers?  They  are  officers  upon  whom 
the  law  confers  neither  judicial  power  nor  the  right  to  exercise 
discretion  and  judgment,  but  for  whose  conduct  it  works  out  a 
clearly  defined  line.""  A  postmaster  is  a  good  representative  of 
this  class.  If  he  refuses  to  deliver  mail  to  the  person  to  whom  it  is 
addressed,  without  valid  statutory  authority  for  such  refusal,  he  is 
liable  in  tort  for  the  conversion  of  the  mail,  and  the  unlawful  in- 
structions of  his  superiors  will  be  no  defense.*'" 

46.  Acts  of  Military  and  Naval  Officers.  These  may  be  di- 
vided into  two  classes :  First,  Those  of  superior  officers  towards 
their  subordinates.  If  acts  of  this  class  are  of  a  kind  which  would 
subject  the  actor  to  tort  liability,  were  he  not  an  official,  he  must 
be  prepared  to  justify  them  on  one  of  two  grounds,  viz. :  (1)  the 
express  or  implied  assent  of  the  plaintiff,  or  (2)  valid  authority 
conferred  upon  him  by  the  government"  Second,  Acts  done  by 
subordinates  under  the  command  of  superior  officers.  If  these 
acts  are  such  as  the  superior  had  no  legal  authority  to  command, 
his  orders  will  not  excuse  the  subordinate.''^  If,  however,  they  are 
of  a  kind  which  the  superior  is  generally  empowered  to  command, 
and  the  facts  do  not  clearly  disclose  to  the  subordinate  the  illegal- 
ity of  the  aots,  the  order  of  a  superior  officer  will  protect  him.''* 

46b.  Goetcheus  v.  MatthewBon,  61  48.  Ex  parte  MiUigan,  4  Wall    (71 

N.  Y.  420,  432  (1875).  U.  S.)  3,  18  L.  Ed.  28  (1866). 

46c.  Teall  v.  Pelton,  3  Barb.  512  49.  Riggs  v.  State,  3  Cold    (Tenn ) 

(1848) ;  1  N.  Y.  537  (1848) ;  12  How.  85,  91  Am.  Dec.  272   (1866) ;  McCall 

(53  U.  S.)  284  (1851).     See  Hupe  v.  v.    McDowell,   1   Abb.    (U.   S.)    212; 

Sommer,        Kan.         ,  129  Pac.  136  Fed.  Gas.  No.  8,673   (1867) ;  Ford  v. 

(1913),  holding  a  township  trustee  Surget,  97  U.  S.  594,  24  L.  Ed.  1018 

liable  in  damages  for  his  failure  to  (1878) ;  U.  S.  v.  Clark,  31  Fed   710 

perform  a  duty,   without  the   per-  (1887) ;  Commonwealth  v.  Shorthall. 

formanoe   of   which   plaintiff's    just  206  Pa.  165,  55  At.  952,  65  L   R   a' 

claim    against   the    township    could  193,    98    Am.    St.    R     759     (1903)- 

not  be  paid.    Clark  v.  Miller,  54  N.  Dicey's  Law  of  the  Constitution  (1 

Y.  528   (1874).  Ed.),  308-9,  "  A  soldier  may  be  liable 

47.  Wilson  v.  Mackenzie,  7  Hill  to  be  shot  by  a  court-martial  if  he 
(N.  Y.)  95,  42  Am.  Dec.  54,  with  note  disobeys  an  order,  and  to  be  hanged 
(1845) ;  Reaves  v.  Ainsworth,  219  by  a  judge  and  jury,  if  he  obeys  it  " 
U.  S.  296,  31  Sup.  Ct.  230  (1911),  "to  Superior  Orders  as  Excuse  for 
those  in  the  military  or  naval  ser-  Homicide,  17  Law  Quar.  Rev  87 
vice  of  the  United  States,  military  (1901). 

law  is  due  process." 
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And  the  superior  officer  is  exempt  from  tort  liability,  if  he  acts 
within  his  constitutional  authority  and  in  good  faith.  The  ordi- 
nary rights  of  the  individual  must  yield  to  whait  the  officer  deems 
the  necessities  of  the  moment.*^* 

§  5.  HAEMS  DONE  UNDEB  THE  POLICE  POWEIt. 

47.  'The  State,  in  the  proper  exercise  of  its  police  power,  may 
and  often  does  inflict  serious  .hardships  upon  individuals.^  For 
these,  the  victims  have  no  redress  either  against  the  State,  or 
against  its  officers,  agents,  or  servants,  who  act  under  its  command. 
Accordingly,  if  the  State  orders  all  rags  coming  from  certain  re- 
gions, to  be  disinfected  and  the  expense  thereof  to  be  paid  by  the 
owner,  a  particular  owner  has  no  right  of  action  against  the  per- 
sons taking  the  rags  for  disinfection,  though  he  may  be  able  to 
prove  that  the  rags  in  question  were  not  infected. ^^  If  the  State 
prohibits  the  use  of  nets  in  fishing,  and  authorizies  the  seizure  and 
destruction  of  the  nets  so  used,  its  agents  are  not  liable  in  trover 
to  the  owners  of  the  nets  thus  destroyed.^^    "  To  justify  the  State 

49a.  In  re  Moyer,  35  Colo.  159,  85  stltutional  because  they  may  inci- 
Pac.  190,  12  L.  R.  A.  N.  S.  979  (1904) ;  dentally  operate  to  deprive  Indivld- 
Moyer  v.  Peabody,  212  U.  S.  78,  29  uals  of  their  property  or  its  use 
Sup.  Ct.  235  (1909) ,  "  Where  the  without  compensation,  or  interfere 
Constitution  and  laws  of  a  State  with  their  personal  liberty,  nor  be- 
glve  the  Governor  the  power  to  sup-  cause  they  may  give  one  person  a 
press  insurrection  by  the  National  monopoly  of  a  certain  business  or 
Guard,  he  may  also  seize  and  im-  occupation,  private  rights  being  re- 
prison  those  resisting,  and  Is  the  quired  to  yield  in  such  case  to  the 
final  judge  of  the  necessity  for  such  public  good." 

action."     Cf.  Franks  v.   Smith,  142  51.  Train    v.    Boston    Disinfecting 

Ky.  232,  134  S'.  W.  484  (1911),  hold-  Co.,  144  Mass.  523,  11  N.  B.  929,  20  L. 

ing   that   the   militia   In   that   Stat&  R.  A.  52,  59  Am.  R.  113  (1887) ;  cf.  Los 

have  only,  the  power  of  policemen  Angeles  County  v.  Spencer,  126  Cal. 

and   sheriffs  to  suppress   disorder.  670,  59  Pac.  202  (1889),  where  a  stat- 

N.  y.  Military  Law,  Art.  1,  §  14,  deals  ute  was  held  constitutional,  that  au- 

with  this  topic.  thorlzed  State  agents  to  abate  in- 

60.  California  Reduc.  Co.  v.  Sanl-  sect  pests  in  orchards,  nurseries  and 

tary  Reduc.  Co.,  126  Fed.  29  (1903).  like  places,  and  which  made  the  ex- 

The  second  head-note  Is  as  follows:  pense  of  the  abatement  a  lien  on  the 

"  Laws  or  ordinances  enacted  under  premises  thus  disinfected. 

the  police  power  for  the  protection  62.  Lawton  v.  Steele,  152  U.  S.  133, 

of    the    public    health,    reasonably  136.  137,  14  Sup.  Ct.  499  (1893),  af- 

adapted  to  that  end,  are  not  uncon-  firming  same  case  in  119  N.  Y.  226. 
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in  thus  interposing  its  authority  in  behalf  of  the  public,"  said  the 
court  in  Lawton  v.  Steele,  "  it  must  appear  first,  that  the  interests 
of  the  public  generally,  as  distinguished  from  those  of  a  particular 
class,  require  such  interference;  and,  second,  that  the  means  are 
reasonably  necessary  for  the  accomplishment  of  the  purpose,  and 
not  unduly  oppressive  upon  individuals.  The  legislature  may  not, 
under  the  guise  of  protecting  the  public  interests,  arbitrarily  in- 
terfere with  private  business,  or  impose  unusual  or  unnecessary 
restrictions  upon  lawful  occupations."  "  Under  this  (the  police) 
power  it  has  been  held  that  the  State  may  order  the  destruction, 
of  a  house  falling  to  decay  or  otherwise  endangering  the  lives  of 
passers-by :  ^^  the  demolition  of  such  as  are  in  the  path  of  a  con- 
flagration; ^  the  slaughter  of  diseased  cattle  :-^^  the  destruction  of 
decayed  or  unwholesome  food,^  the  prohibition  of  wooden  build- 
ings in  cities,"  the  regulation  of  railways  and  other  means  of 
public  conveyance,^*  and  of  interments  in  burial  grounds:^'  the 
restriction  of  objectionable  trades  to  certain  localities:*"  the  com- 


7  L.  R.  A.  134,  23  N.  E.  878  (1890) ; 
Daniels  v.  Homer,  139  N.  C.  219,  57 
S.  E.  992,  3  L.  R.  A.,  N.  S.  997  (1905) ; 
Cf.  Ashon  V.  Board  of  Com'rs,  185 
Fed.  221  (1911),  distinguishing  Law- 
ton  V,  Steele,  supra;  Colon  v.  Lisk, 
153  N.  Y.  188,  47  N.  E.  302,  60  Am. 
St.  Rep.  609  (1897). 

53.  Dewey  v.  White,  M.  &  M.  56 
(1827) ;  Fields  v.  Stokely,  99  Pa.  St. 
306   (1882). 

54.  Maleverer  v.  Spinke,  Dyer,  35b 
(1538);  Surocco  v.  Geary,  3  Cal.  69 
(1853);  Bowditch  v.  Boston,  101  U. 
S.  16  (1879). 

55.  Loesch  v.  Koehler,  144  Ind. 
278,  41  N.  E.  326  (1895);  Newark, 
Etc.  Co.  V.  Hunt,  50  N.  J.  L.  308, 
12  At.  697  (1888).  So,  the  killing  of 
dogs,  which  are  not  put  on  the  as- 
sessment rolls  by  their  owners,  may 
be  authorized  by  statute;  Sentell  v. 
New  Orleans  Ry.,  166  U.  S.  698,  17 
Sup.  Ct.  693  (1896). 

56.  Dunbar  v.  City  of  Augusta,  90 


Ga.  390,  17  S.  E.  907  (1892);  Munn 
V.  Corbin,  8  Colo.  App.  113,  44  Pac. 
783   (1896). 

57.  First  Nat.  Bank  of  Mt.  Vernon 
V.  Sarlis,  129  Ind.  201,  28  N.  B.  434, 
28  Am.  St.  R.  85  (1891). 

58..Bluedorn  v.  Missouri  Pac.  Ry., 
108  Mo.  439,  18  S.  W.  1103,  32  Am. 
S.  R.  615  (1891) ;  cf.  N.  W.  Tel.  Co. 
V.  MJnneapolls,  81  Minn.  140,  83  N. 
W.  527  (1900),  applying  city  ordi- 
nance regulating  telegraph  and  tele- 
phone poles  and  wires. 

59.  Mayor,  Etc,  of  Newark  v.  Wil- 
son, 56  N.  J.  L.  667,  20  At.  487 
(1894) ;  Humphrey  v.  Church,  109  N. 
C.  13,  18  S.  E.  793  (1891). 

60.  City  of  Newton  v.  Joyce,  166 
Mass.  83,  44  N.  E.  116  (1896) ;  Comm. 
V.  Hubley,  172  Mass.  58,  51  N.  E.  448 
(1898);  Weir's  Appeal,  74  Pa.  230 
(1873) ;  Butcher's  Union  Co.  v.  Cres- 
cent City  Co.,  Ill  U.  S.  746,  4  Sup. 
Ct.  652   (1883). 
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pulsory  vaccination  of  children : "  the  confinement  of  the  insane 
or  those  afilicted  with  contagious  diseases  1  ^  the  restraint  of  va- 
grants, beggars  and  habitual  drunkards/^  the  suppression  of  ob- 
scene publications  ^  and  houses  of  ill  fame :  ^  and  the  prohibition 
of  gambling  houses  ^  and  places  where  intoxicating  liquors  are 
sold."  "  So,  the  State  may  compel  real-estate  owners  to  bridge 
ditches  which  would  otherwise  obsrtruct  the  free  passage  or  use  of 
streets,*^  and  it  may  fix  a  limit  to  the  height  of  buildings  within 
certain  districts,  if  the  limitation  is  based  on  reasonable  grounds.^** 

48.  Harms  inflicted  by  Neighboring  Land  Owners.  At  com- 
mon law,  a  man  has  a  right  to  build  a  fence  or  other  structure 
on  his  own  land  as  high  as  he  pleases,  even  though  this  is  done  for 
the  sole  purpose  of  annoying  a  neighbor,  or  shutting  the  sunlight 
from  his  windows  or  garden.^  This  right  may  be  modified  by 
legislation,  however.  A  staturte  which  declares  that  "  a  fence  un- 
necessarily exceeding  six  feet  in  height,  maliciously  erected  or 
maintained  for  the  purpose  of  annoying  the  owners  or  occupants 
of  adjoining  property,  shall  be  deemed  a  private  nuisance,"  is  a 
proper  exercise  of  the  police  power.'"    So  is  a  statute  which  com- 

61.  Morris  v.  City  of  Columbus,  68.  Boise  City  v.  Boise  City  Rapid 
102  Ga.  792,  30  S.  B.  850,  66  Am.  Transit  Co.  (Idaho),  59  Pac.  716 
St.  Rep.  243  (1897).  (1899). 

62.  Compagnie  Francaise  v.  State  08a.  Welch  v.  Swasey,  214  U.  S. 
Board  of  Health,  51  La.  Ann.  645.  91,  29  Sup.  Ct.  567  (1909),  aff'g  193 
25  So.  591,  72  Am.  St.  R.  458  (1899).  Mass.  364,  79  N.  E.  745,  23  L.  R.  A., 

63.  Comm.  v.  Morrisey,  157  Mass.  N.  S.  1160  (1907). 

471,  32  N.  E.  664  (1892).  69.  Letts  v.  Kessler,  54  Ohio  St. 

64.  Willis  V.  Warren,  1  Hilton  (N.  73,  42  N.  E.  765,  40  L.  R.  A.  177 
Y.)  590  (1859) ;  Comm.  v.  Sharp-  (1896) ;  Mahan  v.  Brown,  13  Wend, 
less,  2  S.  &  R.  (Pa.)   91  (1815).  (N.  Y.)  261  (1835) ;  Falloon  v.  Schil- 

65.  L'Hote  v.  City  of  New  Orleans,  ling,  29  Kan.  292;  44  Am.  R.  642 
51  La.  Ann.  93,  24  So.  608   (1899).  (1883);   contra,  Burke  v.  Smith,  69 

66.  U.  S.  V.  Dixon,  4  Cranch  (U.  Mich.  380,  37  N.  W.  838  (1888) ; 
S.  C.  C.)  107  (1830) ;  Ex  parte  Tattle,  Flaherty  v.  Aloran,  81  Mich.  52,  45 
91  Cal.  589,  27  Pac.  933  (1891);  N.  W.  381,  21  Am.  St.  R.  510  (1890). 
Booth  V.  People,  186  111.  43,  57  N.  E.  70.  Ridehout  v.  Knox,  148  Mass. 
798,  78  Am.  St.  R.  229  (1900) ;  Woods  368,  19  N.  E.  390  (1888) ;  Smith  v. 
V.  Cottrell,  55  W.  Va.  476,  47  S.  B.  Morse,  148  Mass.  407,  19  N.  E.  393 
275  (1904).  (1888);    Lord   v.   Langdon,    91   Me. 

67.  Mugler  v.  Kansas,  123  U.  S.  221,  39  At.  552  (1898) ;  Karasek  v. 
623,  8  Sup.  Ct.  273  (1887).  Peier,    22    Wash.    419,    61    Pac.    33 
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pels  a  land  owner  to  plug  abandoned  oil-wells/'  or  to  refrain  from 
the  use  of  artificial  means  to  increase  the  natural  flow  of  gas  from 
a  well/^  or  which  regulates  the  cutting  of  forests,"* 

4:9.  Legalizing  Nuisances — Britain.  As  the  State  may  declare 
property  to  be  a  nuisance,  so,  on  the  other  hand,  it  may  legalize 
a  nuisance.  In  Great  Britain,  the  power  of  parliament  is  unlim- 
ited in  this  direction.  Accordingly,  if  an  act  of  parliameni;  author- 
izes a  railroad  to  construct  and  maintain  a  station  for  loading  and 
unloading  cattle,  the  company  will  not  be  liable  to  those  owning 
property  near  the  station,  though  the  latter  be  of  such  a  character 
as  to  amount  to  a  nuisance,  at  common  law.  "  No  doubt,  *  *  * 
when  compensation  is  not  given  to  those  interested  in  the  neigh- 
boring land,  this  is,  as  against  them,  harsh  legislation ;"  but  it  is 
valid  legislation.'^ 

50.  In  the  United  States.  Such  is  not  the  rule,  however,  in 
this  country.  Legislation  of  the  sort  just  referred  to  is  unconsti- 
tuitional  with  us,  because  falling  within  the  prohibition  against 
depriving  a  person  of  his  property  without  due  process  of  law,  or 
against  taking  private  property  for  public  use  without  just  com- 
pensation.''*   Accordingly,  a  federal  statute,  authorizing  a  railroad 

(1900).     The  tendency   appears   to  L.  R.  A.,  N.  S.  422  (1907). 
be  towards  a  strict  construction  of       73.  London  and  Brighton  Ry.  Co. 

such    a    statute.      In    Brostrom    v.  v.  Truman,  11  A.  C.  45,  55  L.  J.  Ch. 

Lauppe,  179  Mass.  315,  60  N.  E.  785  354  (1885) ;  cf.  Metropolitan  Asylum 

(1901),  It  was  held  not  applicable  District  Co.  v.  Hill,  6  A.  C.  193,  50  L. 

to  a  fence  located  wholly  on  defend-  J.  Q.  B.  353  (1881).    The  distinction 

ant's  land,  from  three  to  ten  feet  between  the  two  cases  Is  stated  by 

from  the  line.  Lord   Chancellor  Halsbury   as  fol- 

71.  Hague  V.  Wheeler,  157  Pa.  324,  lows:  "A  small-pox  hospital  might 
27  At.  714  (1893).  be  built  and  maintained,  if  it  could 

72.  Ohio  Oil  Co.  v.  Indiana,  177  U.  be  done  without  creating  a  nuisance, 
S.  190,  20  Sup.  Ct.  576  (1900),  affirm-  whereas  the  Railway  Acts  are  as- 
ing  S.  C.  in  150  Ind.  698,  50  N.  B.  sumed  to  establish  the  proposition 
1125  (1898) ;  Manufacturers'  Gas  Co.  that  the  railway  might  be  made  and 
V.  Indiana  Natural  Gas  Co.,  156  Ind.  used,  whether  a  nuisance  were  cre- 
679,  59  N.  E.  169  (1901) ;  Lindsley  v.  ated  or  not." 

Nat.  Carbonic  Gas  Co.,  220  U.  S.  61,  74.  See    United    States    Constitu- 

31  Sup.  Ct.  337,  24  Ann.  Cases  160  tion  Amendments  5  and  14,  Constl- 

with  note  (1911).  tution  of  N.  Y.,  Art.  1,  §§  6*,  7.    See 

72a.  Opinions  of  Justices,  103  Me.  United  States  v.  Lynah,  188  U.  S. 

506,  69  At.  627,  13  Ann.  Cas.  745,  19  445,  23  Sup.  Ct.  349   (1902),  holding 
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corporation  to  bring  its  track  within  the  city  limits  of  Washington, 
and  construct  such  works  as  were  necessary  and  expedient  for  the 
completion  and  maintenance  of  its  road,  is  not  to  be  construed  as 
authorizing  the  erection  and  maintenance  of  an  engine  house  and 
repair  shop,  so  near  to  a  church  edifice  as  to  render  it  unfit  for 
use  as  a  place  of  public  worship.  Such  a  construction  would  ren- 
der the  statute  unconstitutional.  Said  the  United  States  Supreme 
Court,  "  whatever  the  extent  of  the  authority  conferred,  it  was 
accompanied  with  this  qualification,  thait  the  works  should  not  be 
60  placed  as  by  their  use  to  unreasonably  interfere  with  and  dis- 
turb the  peaceful  and  comfortable  enjoyment  of  others  in  their 
property."  '"  It  was  held,  therefore,  to  be  no  answer  to  the  action 
by  the  religious  corporation,  whose  church  was  rendered  uncom- 
fortable and  almost  unendurable  as  a  place  of  worship,  that  de- 
fendant was  authorized  by  act  of  Congress  to  construct  its  line  and 
terminal  facilities  within  the  city  of  Washington,  nor  that  its 
engine-house  and  repair  shop  were  properly  built  and  conducted 
without  negligence,  nor  that  the  chimneys  were  of  the  height  re- 
quired by  the  city  ordinances.^' 

51.  The  same  doctrine  has  been  maintained  by  the  State  courts ; 
and  private  corporations"  as  well  as  municipal  corporations'* 

the  United  States  liable  for  property  sons  residing  near  a  terminal  yard, 
taken  by  it.  Constitution  of  Penn.,  located  at  a  point  authorized  by 
Art.  1,  §  10,  and  Art.  16,  §  8;  Const,  statute,  and  operated  in  a  proper 
of  Va.,  Art.  5,  §  14.  See  Williams  manner,  are  not  actionable.  The 
V.  Parker,  188  U.  S.  491,  23  Sup.  Ct.  smoke,  noises  and  the  like  are  not 
440  (1902),  holding  the  Massachu-  nuisances,  but  the  necessary  con- 
setts  high  building  statute  constitu-  comitants  of  the  franchise.  Accord, 
tional,  as  it  provides  for  compensat-  Twenty-Second  Corp.,  etc.,  v.  Ore- 
ing  property  owners,  who  are  pro-  gon  Short  Line  Ry.,  36  Utah,  238,  103 
hibited  from  building  above  a  speci-  Pac.  243  (1909) ;  Dolan  v.  Chic.  M.  & 
fied  height.  St.  P.  Ry.,  118  Wis.  362,  95  N.  W. 

75.  Baltimore  and  Potomac  Ry.  v.  385  (1903). 

Fifth  Baptist  Church,  108  U.  S.  317,       77.  Brown  v.  Cayuga,  Etc.  Ry.  Co.,, 

2  Sup.  Ct.  719  (1883) ;  approved  in  12  N.  Y.  486  (1885) ;  Cogswell  v.  New 

case  between  the  same  parties,  137  York,  Etc.  Ry.   Co.,   103  N.  Y.   10, 

U.  S.  568,  11  Sup.  Ct.  185  (1891).  8  N.  E.  537   (1886);   Bohan  v.  Port 

76.  Cf.  Georgia  Ry.,  Etc.  Bank-  Jervis  Gas  Light  Co.,  122  N.  Y.  18, 
Ing  Co.  v.  Maddox,  116  Ga.  64,  42  25  N.  E.  246  (1890) ;  Garvey  v.  Long 
S.  B.  315  (1902),  holding  that  in-  Island  Ry.,  159  N.  Y.  323,  54  N.  E. 
Juries   and  Inconveniences   to   per-  57   (1899);   Evans  v.  Chicago,  Etc. 
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have  been  held  liable  to  neighboring  property  owners  for  nuisances 
in  connection  with  works  which  they  were  expressly  authorized 
by  statute  to  construct.  In  Cogswell  v.  New  York,  New  Haven  & 
Hartford  Railway  Company,™  the  trial  court  found  that  defend- 
ant's engine-house  practically  deprived  the  plaintiff  of  the  use  of 
her  dwelling-house,  by  filling  it  with  smoke  and  dust,  and  by  cor- 
rupting and  tainting  the  atmosphere  with  offensive  gases;  but  it 
denied  relief  to  her  on  the  ground  that  defendant,  as  a  railroad 
corporation  was  authorized  by  statute  to  acquire  real  estate  for  an 
engine-house;  that  an  engine-house  at  the  point  where  this  one 
was  erected,  was  necessary  for  the  operation  of  the  road:  that  in 
the  construction  and  use  of  the  engine-house  and  coal-bins,  it  had 
exercised  all  practicable  care,  and,  therefore,  the  harm  sustained 
by  plaintiff  was  damnum  absque  injuria.  This  decision  was  sus- 
tained by  the  general  term,  but  was  reversed  by  the  Court  of  Ap- 
peals, on  the  ground  that  the  State  legislature  had  not  authorized 
the  wrong  of  which  the  plaintiff  complained;  and  this  rule  of 
statutory  construction  in  such  cases  was  announced :  "  The  stat- 
utory sanction,  which  will  justify  an  injury  to  private  property, 
must  be  express  or  must  be  given  by  clear  and  unquestionable  im- 
plication from  the  powers  expressly  conferred,  so  that  it  can  fairly 
be  said  that  the  legislature  contemplated  the  doing  the  very  act 
which  occasioned  the  injury." "''°' 

Ry.,  86  Wis.  597,  57  N.  W.  354  (1893) ;  kell  v.  New  Bedford,  108  Mass.  208 
Shively  v.  Cedar  Rapids,  Etc.  Ry.,  (1871) ;  Bacon  v.  City  of  Boston,  154 
74  la.  169,  37  N.  W.  133,  7  Am.  St.  Mass.  100,  28  N.  E.  9  (1891);  Ed- 
R.  471  (1887) ;  Lexington  &  Ohio  Ry.  mondson  v.  City  of  Moberly,  98  Mo. 
V.  Applegate,  8  Dana  (Ky.),  289  523,  11  S.  W.  990  (1889);  Nevins  v. 
(1839);  JefCersonville,  Etc.  Ry.  v.  Fitchburg,  174  Mass.  545,  55  N.  E. 
Esterle,  13  Bush.  (Ky.)  675  (1878) ;  321  (1899) ;  Hill  v.  The  Mayor,  Etc., 
Cleveland  v.  Bangor  Street  Ry.,  86  139  N.  Y.  501,  34  N.  B.  1090  (1893) ; 
Me.  232,  29  At.  1005  (1894) ;  Adams  Morton  v.  The  Mayor,  Etc.,  140  N.  Y. 
V.  Chicago,  Etc.  Ry.,  39  Minn.  286,  207,  35  N.  E.  490  (1893). 
39  N.  W.  629  (1888) ;  Village  of  Pine  79.  103  N.  Y.  10,  8  N.  E.  537  (1886). 
City  V.  Munch,  42  Minn.  342,  44  N.  79a.  In  Bates  v.  Holbrook,  171  N. 
W.  197  (1890);  Pennsylvania  Ry.  v.  Y.  460,  471,  64  N.  E.  181  (1902),  it 
Angel,  41  N.  J.  Eq.  316,  7  At.  432,  56  Is  said:  "The  fact  that  the  def end- 
Am.  R.  6  (1886) ;  cf.  Hammersmith,  ants  are  engaged  in  a  public  work 
Etc.  Ry.  V.  Brand,  L.  R.  4  H.  L.  171  is  no  defense  to  the  charge  that  the 
(1868).  structures  in  front  of  plaintiff's  ho- 

78.  Proprietors  of  Locke  v.  Low-  tel  are  a -nuisance." 
ell,  7  Gray  (Mass.)  223  (1856) ;  Has- 


HARMS  THAT  ARE  NOT  TORTS.  55 

Even  had  express  authority  been  given  by  statute  to  build  and 
maintain  the  engine-house,  it  would  have  afforded  the  defendant 
no  protection.*"  In  the  language  of  the  Supreme  Court  of  Massa- 
chusetts, "  the  legislature  may  authorize  small  nuisances,  without 
compensation,  but  not  large  ones."  ^^  Hence  a  statute,  expressly 
authorizing  the  ringing  of  bells,  and  the  use  of  steam  whistles  and 
of  gongs  by  employers  to  give  notice  to  their  workmen,  will  protect 
the  employers  from  actions  by  neighbors,  although  such  noises  have 
been  adjudged  common  law  nuisances  and  enjoined  as  such  by  the 
courts,  before  the  statute  is  passed.*^ 

80.  Bellinger  v.  New  "Xbrk  Central  had  created  such  a  nuisance  it  was 
Ry.,  23  N.  Y.  42,  48  (1861).     In  this   liable  in  tort  for  damages. 

case  the  defendant  was  expressly  82.  Sawyer  v.  Davis,  136  Mass.  239 
authorized  to  build  a  particular  (1884).  The  court  said:  '.' It  is  then 
bridge,  which  plaintiff  claimed  argued  that  the  legislature  cannot 
caused  injury  to  his  land  by  chok-  legalize  a  nuisance,  and  cannot  take 
ing  the  throat  of  the  stream  and  away  the  rights  of  defendant  as  they 
throwing  back  a  flood  upon  his  have  been  ascertained  and  de- 
premises.  The  court  said:  "  If  a  clared  by  the  court;  and  this  is  un- 
corporation  or  an  oflScer  should  be  doubtedly  true,  so  far  as  such  rights 
authorized  by  statute  to  take  the  have  become  vested.  For  instance, 
property  of  individuals  for  any  pur-  if  the  plaintiff  under  an  existing 
pose,  however  public  or  generally  rule  of  law  has  a  right  of  action  to 
beneficial,  without  compensation,  or  recover  damages,  for  past  injury 
for  a  private  use  making  compensa-  suffered  by  him,  his  remedy  cannot 
tion,  the  pretended  authority  would  be  cut  off  by  an  act  of  legislature, 
be  wholly  void,  and  of  course  could  So,  also,  if,  in  a  suit  in  equity  to 
afford  no  protection.  But  this  limi-  restrain  the  continuance  of  a  nui- 
tation  has  no  application  to  cases  sance  damages  have  been  awarded 
where  property  is  not  taken,  but  to  him,  or  costs  of  suit,  he  would 
only  subjected  to  damages  conse-  have  an  undoubted  right  to  recover 
quential  upon  some  act  done  by  the  them,  notwithstanding  the  statute. 
State  or  pursuant  to  its  authority."  But,  on  the  other  hand  the  legisla- 
The  damage,  in  the  case  then  before  ture  may  define  what  in  the  future 
the  court,  was  declared  to  be  conse-  shall  constitute  a  nuisance,  such  as 
quential.  See  Seifert  v.  City  of  will  entitle  the  person  injured 
Brooklyn,  101  N.  Y.  136,  144,  4  N.  E.  thereby  to  a  .legal  or  equitable 
321  (1896).  remedy,  and  may  change  the  exist- 

81.  Bacon  v.  City  of  Boston,  154  ing  law  rule  on  the  subject.  This 
Mass.  100,  28  N.  E.  9  (1891).  In  this  legislative  power  is  not  wholly  be- 
case,  it  was  held  that  the  statute  yond  the  control  of  the  courts,  be- 
did  attempt  to  authorize  a  nuisance  cause  it  is  restrained  by  the  constl- 
of  so  serious  a  nature  as  to  amount  tutional  provision  limiting  it  to 
to  a  taking  of  property.    If  the  city  wholesome  and  reasonable  laws,  of 
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52.  Taking  Private  Property,  On  the  other  hand,  the  legisla- 
ture can  neither  authorize  the  total  destruction  of  property  with- 
out making  compensation,  nor  can  it  authorize  permanent  and 
substantial  injury  to  such  property  without  making  compensa- 
tion.'*  Whether  the  authorized  nuisance  amounts  to  a  taking  of 
property  of  the  victim,  or  inflicts  but  trifling,  indirect  or  conse- 
quential injury,  may  be  a  difficult  question  of  fact,  in  a  particular 
case,**  but  the  rule  of  law,  to  be  applied  when  the  fact  is  deter- 
mined, is  clear  and  unquestioned.  It  has  been  judicially  declared : 
"  Under  the  police  power  of  the  State,  the  legislature  has  power 
to  declare  property  which  may  be  used  only  for  an  unlawful  pur- 

which  the  court  is  the  final  judge;  Garvey  v.  Long  Island  Ry.,  159  N. 

but  within  this  limitotion,  the  exer-  Y.  323.  54  N.  B.  57  (1889). 
else  of  the  police  power  of  the  leg-       84.  Beidman  v.  Atlantic  City  Ry., 

islature  will  apply  to  all  within  the  19  At.  731  (N.  J.  Ch.)  (1890) ;  Ameri- 

scope  of  its  terms  and  spirit."    Cf.  can  Bank  Note  Co.  v.  New  York  El. 

Tyler   v.   City  of  Lansingburgh,  37  Ry.,    129   N.    Y.    252,   29   N.   E.    302 

Misc.    (N.   Y.  Sup.   Ct.)    604    (1902),  (1891);    Marchant    v.    Pennsylvania 

holding  that   when   the  legislature  Ry.,  153  U.  S.  380,  14  Sup.  Ct.   894 

abolishes  a  village,  against  which  a  (1894) ;  Gibson  v.  United  States,  166 

person  has  a  cause  of  action,   the  U.  S.  269,   17  Sup.   Ct   578   (1897); 

municipal   corporation,    into   which  Meyer  v.  City  of  Richmond,  172  U. 

the  village  is  merged,  becomes  liable  s.  95,  19  Sup.  Ct.  106  (1898) ;  Long 

and  is  properly  substituted  as  de-  v.  City  of  Alberton,  109  Ga.  28,  34  S. 

fendant.  E.    333    (1899),    (A   Prison;    no    re- 

88.  Lexington  &  Ohio  Ry.  v.  Ap-  covery) ;  Frazer  v.  City  of  Chicago, 

plegate,   8  Dana   (Ky.)    289    (1839);  186  111.  480,  57  N.  E.  1055    (1900); 

Hill  v.  Mayor,  etc.,  139  N.  Y.  501,  34  (A    small-pox    hospital,    no    recov- 

N.     E.     1090     (1883).      Said    Judge  ery) ;  Muhlker  v.  N.  Y.  &  H.  Ry.,  173 

Pinch,  in  this  case:  "  Obviously  the  N.    Y.    549,    66    N.    E.    568    (1903), 

general  doctrine  which  levies  upon  (Changing  grade  of  railway  track 

individuals  forced  contributions  for  in  a  city  street) ;  Bedford  v.  U.  S., 

the  benefit  of  the  public,  and  denies  192  U.  S.  217,  24  Sup.  Ct  238  (1904), 

compensation  for  the  injury  done,  (Damage  to  land  as  the  result  of 

1b  vulnerable  at  two  points.     It  is  revetments  along  the  Mississippi  are 

defeated  by  construing  the  harm  in-  consequential) ;  Mo.  Pac.  Ry.  v.  Ne- 

fiicted    into    the    taking   of    private  braska,   217   U.   S.   196,  30  Sup.  Ct 

property,   for    which    compensation  461  (1910) ,  (A  taking  of  property) ; 

must  be  made,  and  sometimes  by  a  Northern  Pac.  Ry.  v.  Ry.  CJommis- 

rigid  construction  of  the  authority  sioners,  58  Wash.  360,  108  Pac.  938 

claimed.     Both  methods  indicate  a  (1910),  (A  similar  holding);  Bacon 

lurking  doubt  of  the  equity  of  the  v.  Boston  &  Me.  Ry.,  83  Vt.  421,  76 

general  doctrine,  and  a  disposition  At.    128    (1910),    (not   a   taking   of 
to  narrow  the  field  of  its  operation."  '  property). 
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pose  to  be  a  public  nuisance,  smd  authorize  the  same  to  be  abated 
summarily  by  public  officers ;  but  if  property,  of  a  nature  innocent 
in  itself  and  susceptible  of  a  beneficial  use,  has  been  used  for  an 
unlawful  purpose,  a  statutory  provision  subjecting  it  to  summary 
forfeiture  to  the  State  as  a  penalty  or  punishment  for  the  wrong- 
ful use,  without  affording  the  owner  thereof  opportunity  for  a 
hearing,  deprives  him  of  his  property  without  due  process  of 
law."^ 

In  several  States,  the  constitution  provides  that  "  private  prop- 
erty shall  not  be  taken  or  damaged  for  public  use  without  just 
compensation."  *^  Under  such  a  provision,  recovery  may  be  had 
whenever  the  plaintiiPs  property  has  been  damaged  by  any  public 
improvement,  whether  the  damage  is  caused  by  an  actual  physical 
invasion  of  the  property,  or  indirectly  by  diminishing  its  sale- 
ability  or  its  rental  value.*^ 

52a.  Destruction  of  Property  under  the  Police  Power:   In  the 

exercise  of  its  police  power,  the  State  may  authorize  the  summary 
destuction  of  private  property,  as  we  have  seen.  An  officer  who 
seizes  and  destroys  property  under  such  authority  has  the  burden 
of  proving  a  justification."  If  the  statute  authorizes  the  sum- 
mary killing  of  animals  having  the  glanders,  an.  adjudication  by 
the  local  cattle  commissioners  that  a  horse  had  the  glanders,  is  not 

84a.  McConnell    v.    McKillip,    71  DeGeofroy  v.  Merchants'  Bridge  Co., 

Neb.  712,  99  Pac.  505,  69  L.  R.  A.  610  179  Mo.  698,  79  S.  W.  387,  64  L..  R.  A. 

(1904) ;   State  v.  Chic,  M.  &  St.  P.  959  (1903) ;  Smith  v.  St.  P.,  M.  &  M. 

Ry.,  114  Minn.  122,  130  N.  W.  545,  23  Ry.,  39  Wash.  355,  81  Pac.  840,  70 

Ann.  Cas.  1030  (1911).  L.  R.  A.   1018,  109   Am.  St.  R.   889 

85.  Osborne  v.  Missouri  Pac.  Ry.,  (1905). 
147  U.  S.  248,  13  Sup.  Ct.  299  (1892),       86.  Chicago  v.  Taylor,  125  U.  S. 

applying  Art.  11,  §  21,  of  Mo.  Const;  161,  8  Sup.  (3t.  820  (1888),  applying 

City    Council    of    Montgomery     v.  the  provision  of  111.  Const,  and  fol- 

Townsend,   80  Ala.   489,   2   So.   155  lowing  Rigney  v.  Chicago,  102  111. 

(1886);    Hot    Springs    Ry.    v.    Wil-  64  (1882).    A  narrower  construction 

liamson,  45  Ark.  429   (1885) ;   Weyl  is  put  upon  a  similar  provision  in 

V.  Sonoma  Valley  Ry.,  69  Cal.  202,  Twenty-second  Corporation,  etc.,  v. 

206  (1886) ;  City  of  Atlanta  v.  Green,  Oregon  Short  Line,  36  Utah,  238,  103 

67    Ga.    386    (1881);    Gottschalk    v.  Pac.  243  (1909). 
Chicago,    etc.,    Ry.,    14    Neb.     550       87.  Lawton   v.    Steele,   152   tJ.    S. 

(1883);  Reading  V.  Althouse,  93  Pa.  133,   142,   14   Sup.   Ct   499    (1893); 

400     (1880) ;      Spencer     v.     Mount  Woods  v.  Cottrell,  55  W.  Va.  476,  47 

Pleasant  Ry.,  23  W.  Va.  406  (1884) ;  S.  B.  275  (1904). 
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conclusive  against  the  owner  of  the  animal.  Such  an  adjudication 
is  not  a  defense  to  those  killing  the  horse  pursuant  to  an  order 
thereunder,  if  in  fact  the  horse  did  not  have  the  disease.**  "Of 
course,"  said  the  court,  "  there  cannot  be  a  trial  by  jury  before 
killing  an  animal,  supposed  to  have  a  contagious  disease,  and  we 
assume  that  the  legislature  may  authorize  its  destruction  in  such 
emergencies  without  a  hearing  beforehand.  But  it  does  not  fol- 
low that  it  can  throw  the  loss  on  the  owner  without  a  hearing. 
If  he  cannot  be  heard  beforehand,  he  may  be  heard  afterward. 
The  statute  may  provide  for  paying  him  in  case  it  should  appear 
that  his  property  was  not  what  the  legislature  has  declared  to  be — 
a  nuisance,  and  may  give  him  his  hearing  in  that  way.  If  it  does 
not  do  so,  the  statute  may  leave  those  who  act  under  it  to  proceed 
at  their  peril,  and  the  owner  gets  his  hearing  in  an  action  against 
them."  *** 

53.  Whether  the  destruction  of  property  by  public  officers,  un- 
der the  authority  of  a  statute,  as  a  means  of  preventing  the  spread 
of  fire  or  disease,  is  merely  the  regulation  of  rights  created  by 
necessity,  which  properly  is  referable  to  the  police  power,  and 
which  requires  no  provision  for  compensation,  or  whether  it  can 
be  done  only  in  the  right  of  eminent  domain,  and  with  a  provision 
for  compensation,  is  a  question  upon  which  authorities  differ.**" 
Eecent  legislation,  however,  generally  makes  provision  for  com- 
pensation when  valuable  property  is  destroyed  to  ?tay  fires,*'  or  to 
prevent  the  spread  of  disease.*'"    Property  destroyed  by  the  gov- 

88.  Miller    v.    Horton,    152   Mass.  (1899),  as  to  due  process  of  law  ia 

540,  26  N.  B.  100   (1891).     Such  an  suppression  of  a  nuisance, 

officer  acts  in  a  ministerial  capac-  88b.  Riser   v.   Board  of  Commis- 

ity,    and    is    answerable    for    negli-  sioners,  85  Oh.  S.  129,  97  N.  E.  52, 

gence:  Bair  v.  Struck,  29  Mont.  45,  39  L.  R.  A.,  N.  S.  1029   (1911),  and 

74  Pac.  69,  63  L.  R.  A.  481  (1903).  comments   thereon.  25   Harv.   L.  R. 

88a,  Adams  v.  City  of  Milwaukee,  552. 

144  Wis.  371.  129  N.  W.  518  (1911),  89.  Bates  v.  Worcester  Protection 

holding  constitutional  an  ordinance  Department,  177  Mass.  130,  58  N.  E. 

authorizing  the  destruction  of  milk  274  (190C). 

which   the    tuberculin    test    showed  89a.  Tappen    v.    State,    146    N.    Y. 

to  be  diseased.    The  opinion  digests  44,  40  N.  E.  499  (1895),  plaintiff  ob- 

decisions  under   similar  legislation  tained  $1,400  for  cows  slaughtered 

in    other   States.     See    Carleton   v.  under   tuberculosis    statute    (N.    Y. 

Rugg,   149   Mass.    550,    22   N.   E.   55  Agricultural  Law,  §  99). 
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ernment,  in  the  course  of  military  operations  for  the  purpose  of 
protecting  the  lives  or  health  of  its  soldiers,  is  not  taken  for  a 
public  use,  and  such  destruction  does  not  subject  the  government 
or  its  officers  to  the  duty  of  making  compensation  therefor.*"" 

§   6.  DEFENSE  OF  SELF  AND  PEOPEETY. 

54.  Inevitable  Accident.  A  person,  who  inflicts  harm  upon  an- 
other, in  the  defense  of  himself  or  his  property,  or  by  inevitable 
accident,  is  not  liable  therefor  in  tort.  This  has  not  always  been 
the  rule  of  English  law.  Anciently,  our  law,  like  every  other 
primitive  legal  system,,  imposed  an  absolute  responsibility  upon  the 
voluntary  doer  of  harm.  We  have  the  record  of  a  case,  early  in 
the  fourteenth  century,  brought  for  battery  of  the  plaintiff,  in 
which  the  jury  found,  "  that  the  plaintiff  was  beaten,  but  this 
was  because  of  his  own  assault,  since  the  defendant  could  not 
otherwise  escape.  It  was  nevertheless  adjudged  that  the  plaintiff 
should  recover  his  damages  *  *  *  and  the  defendant  to  go  to 
prison."  '"  The  Statute  of  Gloucester  '^  had  already  provided  that 
the  King  should  pardon  one,  who  had  been  found  by  a  jury  to  have 
killed  another  in  self-defense  or  by  misadventure,  but  a  plea  of 
self-defense  does  not  seem  to  have  been  successfully  interposed  to 
a  civil  action  for  damages,  until  the  opening  of  the  fifteenth  cen- 
tury :  '^  while  the  plea  of  misadventure  or  inevitable  accident  in 
civil  cases,  did  not  gain  clear  recognition  for  a  century  thereafter." 
Even  in  the  seventeenth  century,  we  find  eminent  judges  declar- 
ing that,  "  in  all  civil  acts  the  law  doth  not  so  much  regard  the 
intent  of  the  actor  as  the  loss  and  damage  of  the  party  suffering, 
*  *  *  and  the  reason  is  because  he  that  is  damaged  ought  to 
be  recompensed."  " 

55.  Defense  of  Family.  Not  only  in  defense  of  oneself,  may  a 
person  inflict  harm  upon  another  without  committing  a  tort,  but 

89b.  Juragua  Iron  Co.  v.  U.  S.,  212  93.   Responsibility  •  for     Tortious 

U.  S.  297,  29  Sup.  Ct.  385  (1909).  Acts,  VII  Harvard  Law  Review,  pp. 

90.  Anonymous,  Year  Book,  Ed.  442-445,  by  Professor  John  W.  Wig- 
II,  f.  381   (1319).  more. 

91.  6  Ed.  1,  ch.  9  (1278).  94.   Bacon's    Maxims,    7     (1630); 

92.  Chapleyn  of  Greye's  Inne  v.  Lambert  v.  Bessey,  T.  Raym.  421 
Year  Book,  H.  4,  f.  8,  pi.  40  (1691). 

(1400). 
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he  is  equally  privileged  in  defending  his  master,'"  or  his  servant,'* 
or  spouse,"  or  child,''  or  parent,"  or  brother.^"".  In  all  such  cases, 
the  law  treats  plaintiff's  harm  as  attributable  to  his  own  miscon- 
duet  In  the  language  of  Chief  Justice  Holt  "  If  A  strike  B,  and 
B  strikes  again,  and  they  close  immediately,  and  in  the  scuffle  B 
mayhems  A,  that  is  son  assault."  ^  A  brings  the  harm  upon  him- 
self and  has  no  cause  of  action  against  B,  so  long  as  the  latter 
uses  i}0  more  violence  than  a  reasonable  man  would,  under  the 
circumstances,  regard  necessary  to  his  defense.^  Whether  a  person 
acted  reasonably  in  repelling  an  assault,  or  in  believing  that  an 
assault  was  threatened,  is  a  question  for  the  jury.  The  one  as- 
sailed "  judges  at  the  time,  upon  the  force  of  the  circumstances, 
when  he  forms  and  acts  upon  his  belief,  at  the  peril  that  a  jury 
may  think  otherwise  and  hold  him  guilty.  But  he  will  not  act 
at  the  peril  of  making  that  guilt,  if  appearances  prove  false,  which 
would  be  innocence  if  they  proved  true.'  He  need  not  wait  until 
his  assailant  has  given  a  blow,  for  perhaps  it  will  come  too  late 
afterwards."  *  On  the  other  hand,  he  is  not  entitled  to  a  verdict 
simply  because  he  testifies  that  he  believed  he  was  about  to  be 
attacked.^     He  must  convince  a  jury  that  his  belief  was  honest 

95.  Year  Book,  14  H.  6,  24,  pi.  72  2.  Dole  v.  Erskine,  35  N.  H.  503 
(1436);  Anonymous,  Year  Book,  21  (1857) ;  Ogden  v.  Claycomb,  52  111. 
Hy.  7,  39,  pi.  50  (1505);   Barfoot  v.    365  (1869). 

Reynolds,  2  Strange  953  (1734).  3.  Shorter  v.  People,  2  N.  Y.  193 

96.  Seaman  v.  Cuppledick,  Owen  (1849) ;  Morris  v.  Piatt,  32  Conn.  75, 
150  (about  1610);  Orton  v.  State,  4  83  (1864);  Dannenberg  v.  Berkner, 
Greene  (la.),  140  (1853).  118  Ga.  885,  45  S.  E.  682  (1903). 

97.  Leward    v.    Basely,    1    Lord  i.  Chapleyn    of    Greye's    Inne    v. 

Raym,  62  (1695) ;  Staten  v.  State,  30   Y.   B.,   2   H.   4,   f.    8,   pi.   40 

Miss.  619  (1856) ;  Biggs  v.  State,  29  (1400) ;   State  v.  Sherman,  16  R.  I. 

6a.  723,  76  Am.  Dec.  630  (1860).  631  (1889). 

98.  Commonwealth  v.  Malone,  114  5.  State  v.  Bryson,  2  Winston  Law 
Mass.  295  (1873);  Higgins  v.  Mina-  (N.  C.)  86  (1864).  In  this  case,  the 
ghan,  76  Wis.  301,  45  N.  W.  127  court  said:  "A  prayer  for  Instruc- 
(1890).              .  tion,  which  assumed  that  one's  per- 

99.  Obier  v.  Neal,  1  Houst.  (Del.)  sonal  feelings  and  apprehensions, 
449  (1857);  State  v.  Johnson,  75  N.  however  eccentric  or  morbid  these 
C.  174  (1876).  might  be,  determined  the  character 

100.  State  V.  Melton,  102  Mo.  683,  of  his  conduct,  was  properly  re- 
15  S.  W.  139  (1880).  fused." 

1.  Cockroft  V.  Smith,  2  Salk.  642 
(1705). 
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and  well  founded.*  "  In  other  words,  the  law  of  self-defense  jus- 
tifies an  act  done  in  honest  and  reasonable  bfelief  of  immediate 
danger.  Tt  does  not  rest  on  the  actual,  but  on  the  apparent  facts 
and  the  honesty  of  belief  in  danger."  '  When  one  is  attacked  by  a 
number  of  persons,  he  may  act  with  more  promptness,  and  resort 
to  more  forcible  means  to  protect  himself  or  his  family,  than  in 
the  case  of  attack  by  a  single  person.* 

In  defense  of  person  or  family,  one  may  destroy  animals  or 
other  noxious  property  without  liability  to  the  owner.'  And  this 
exemption  from  liability  is  generally  extended  to  persons  who 
destroy  dogs  or  similar  animals,  when  they  are  unregistered  or 
unmuzzled  in  violation  of  law.'*  But  a  dog  is  not  a  nuisance 
simply  because  he  is  permitted  to  lie  where  people  may  stumble 
over  him."' 

56.  Defense  of  Property.  The  right  to  defend  one's  property, 
without  liability  for  damages,  necessarily  inflicted  upon  others  as 
an  incident  of  the  defense,  has  long  been  recognized.  In  one  of 
the  earliest  reported  eases  on  this  topic,  the  defendant,  in  an  action 
for  assault,  justified  on  the  ground  that  the  plaintiff  came  and  took 
certain  goods  of  the  defendant,  who  bade  him  leave  the  goods,  but 
be  would  not,  whereupon  defendant  took  'them  out  of  his  posses- 
sion, which  was  the  assault  complained  of.  Chief  Justice  Newton 
said :    "  If  a  man  will  take  my  horse  from  me,  or  anything  which 

6.  Rippy  V.  state,  2  Head  (Tenn.)  602,  47  N.  W.  941  (1891) ;  Thornton 
217  (1858).  V.  Taylor,  54  S.  W.  16  (Ky.)   (1899). 

7.  New  Orleans,  etc.,  Ry.  v.  Jopes,  9.  Keck  v.  Halstead,  3  Lutwyche, 
142  U.  S.  18,  23,  12  Sup.  Ct.  109  481  (1699);  see  Police  Power,  supra, 
(1891),  holding  the  following  charge  If  52;  and  Nuisance,  infra,  ch.  14. 
erroneous:  "  If  the  conductor  shot,  9a.  Dickerman  v.  Consolidated 
when  there  was  in  fact  no  actual  Ry.,  79  Conn.  427,  66  At.  289  (1907) ; 
danger,  although  from  the  manner,  Moore  v.  Mills,  191  Mass.  56,  77  N. 
attitude  and  conduct  of  the  plaintiff,  E.  638  (1906) ;  Pox  v.  Mohawk  &  H. 
the  former  had  reasonable  cause  to  R.  Humane  Soc,  165  N.  Y.  517,  59 
believe,  and  did  believe,  that  an  as-  N.  E.  353,  51  L.  R.  A.  681,  80  Am. 
sault  upon  him  with  a  deadly  St.  R.  767  (1901);  State  v.  Clifton, 
weapon  was  Intended,  and  only  flred  152  N.  C.  800.  67  S.  E.  751,  28  L.  R. 
to  protect  himself  from  such  appre-  A.,  N.  S.  673  (1910) ;  McDerment  v. 
bended  assault,  the  company  was  Taft,  83  Vt.  249,  75  At.  276  (1910). 
liable  for  compensatory  damages."  9b.  McCluskey  v.  Wile,  144  A.  D. 

8.  Higgins  v.   Mlnaghan,   78  Wis.  470,  129  N.  Y.  Supp.  455  (1911),  re- 

versing 128  N.  Y.  Supp.  190  (1910). 
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belongs  to  me,  and  I  will  not  suffer  him  to  do  it,  although  he  is 
hurt,  in  this  case  I  shall  be  excused.  *  *  *  For,  since  he  was 
about  to  injure  me,  this  malfeasance  shall  be  said  to  be  an  assault 
upon  me  begun  by  him,  and  all  this  shall  be  said  to  be  in  defense 
of  the  goods  and  chattels  of  the  defendant.""  During  the  period 
which  has  passed  since  that  decision  (nearly  five  centuries),  it  has 
remained  undoubted  law,  that  a  man  is  justified  in  using  what- 
ever force  is  reasonably  necessary  to  protect  and  maintain  his 
rightful  possession  of  property." 

57.  Recaption-.  Whether  he  is  also  justified  in  recapturing  his 
property  by  force,  is  a  qu^tion  upon  which  the  courts  are  not 
agreed.  If  the  property  can  be  considered  as  still  in  the  owner's 
legal  possession,  although  within  the  physical  grasp  of  the  wrong- 
doer ;  or  if  legal  possession  has  been  gained  by  force  or  fraud,  and 
the  owner  makes  fresh  pursuit  and  promptly  demands  return  of 
the  property,  the  owner  may  safely  use  all  reasonably  necessary 
force  to  regain  it.^^  Some  courts  have  held  that  whenever  a  per- 
son has  wrongful  possession  of  the  chattels  of  another,  and  refuses 
to  surrender  them  upon  the  demand  of  the  owner,  the  latter  is 
justified  in  using  force  sufiicient  to  defend  his  right  and  retake 
the  chattels.  If  the  owner  was  Compelled  by  law  to  seek  redress 
by  action,  for  a  violation  of  his  right  of  property,  say  these  courts, 
the  reonedy  would  often  be  worse  than  the  mischief.*' 

The  weight  of  authority,  however,  favors  a  distinction  between 
cases  where  violence  is  used  to  retain  possession  and  where  it  is 
employed  to  regain  possession;  holding  it  lawful  in  the  former 
and  unlawful  in  the  latter."     According  to  this  view  "  the  law 

10.  Anonymous,  Year  Book,  19  H.  Johnson  v.  Perry,  56  Vt.  703  (1884). 
6,  f.  31,  pi.  59  (1440).  13.  Anonymous,  Keilwey,  f.  92,  pi. 

11.  Anonymous,  Year  Book,  9  Ed.  4  (1506) ;  Blades  v.  Hlggs,  ]  0  C.  B. 
4,  f.  28,  pi.  42  (1470) ;  Taylor  v.  N.  S.  713.  30  L.  J.  C.  P.  347  (1861) ; 
Markham,  Cro.  Jac.  224  (1535) ;  Al-  Rex  v.  Milton,  M.  &  M.  107  f  1827) ; 
derson  v.  Waistell,  1  C.  &  K.  358  Baldwin  v.  Hayden,  6  Conn.  453 
(1844) ;  Motes  v.  Berry,  74  Ala.  374  (1827) ;  Heminway  v'.  Heminway  58 
(1883) ;  Bliss  v.  Johnson,  73  N.  Y.  Ctonn.  443,  19  At.  766  (1890) ;  Comm. 
529  (1878).  V.  Donahue,  148  Mass.  529,  20  N   B 

12.  State  V.  Elliot,  11  N.  H.  540,  171  (1889). 

545  (1841) ;  Gyre  v.  Culver,  47  Barb.  14.  Storey  v.  State,  71  Ala  328 
(N.  Y.)  592  (1867) ;  Anderson  v.  338  (1882) ;  Sabre  v.  Mott  88  Fed' 
State,  6Baxt.  (65Tenn.)  608  (1872);    780    (1898);    Andre   v.    Johnson    6 
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does  not  permit  parties  to  take  the  settlement  of  conflicting  claims, 
into  their  own  hands.  It  gives  the  right  of  defense  but  not  of 
redress.  The  circumstances  may  he  exasperating;  the  remedy  at 
law  may  seem  to  he  inadequate ;  but  still  the  injured  party  cannot 
be  arbiter  of  his  own  claim.  Public  order  and  the  public  peace 
are  o£  greater  consequence  than  a  private  right  or  an  occasional 
hardship.  Inadequacy  of  remedy  is  a  frequent  occurrence,  but  it 
cannot  find  its  complement  in  personal  violence."  *^ 

This  distinction  seems  to  be  ignored  in  England,  at  the  present 
time."^' 

58.  Reasonable  Force:  In  defense  of  property,  as  in  defense 
of  person,  one  must  acrt  in  a  reasonable  inanner ;  and  what  is  rea- 
sonable depends  largely  upon  the  circumstances  of  each  case.  One 
may  go  to  much  greater  lengths  in  repelling  another  from  his 
house,  or  in  ejecting  one  therefrom,  than  in  dealing  with  a  tres- 
passer to  other  parts  of  his  premises,  or  to  his  personal  property. 
In  an  early  case.  Chief  Justice  Fineux  said :  "  If  a  man  is  in 
his  house,  and  hears  that  such  a  one  is  coming  to  his  house  to  beat 
him,  he  may  well  collect  his  friends  and  neighbors  to  help  in  the 
defense  of  his  person.  *  *  *  One's  house  is  his  castle  and 
defense,  where  he  may  properly  abide."  ^°  Two  centuries  later  it 
is  laid  down  as  settled  law  that  one  may  defend  his  house  against 

Blackf.   (Ind.)   375   (1843);   Bobb  v.  court,  "One  may  justify  the  battery 

Bosworth,  16  Ky.  (Llttell's  Sel.  Cas.)  of  another  who  will  enter  my  house, 

81  (1808) ;  Watson  v.  Kinderknecht,  for  it  Is  my  castle.''    According  to 

82  Minn.  235.  84  N.  W.  798  (1901);  State  v.  Patterson,  45  Vt.  308,  12 
Bliss  V.  Johnson,  73  N.  Y.  529,  533  Am.  R.  200  (1873):  "The  idea  em- 
(1878);  Harris  v.  Marco,  16  S.  C.  bodied  in  the  expression  that  a 
575  (1881).  man's   house   is   his   castle,   is   not 

15.  Kirby  v.  Foster,  17  R.  I.  437,  that  it  is  his  property,  and,  as  such, 
22  At.  1111  (1891).  he  has  the  right  to  defend  and  pro- 

15a.  See  an  interesting  article  in  tect  it  by  other  and  more  extreme 

27   L.   Q.   R.   262    (1912),  by   C.  A.  means  than  he  might  lawfully  use 

Branston,  on  "  The  Forcible  Recap-  to  defend  and  protect  his  shop,  his 

tion  of  Chattels;  "  Pollock  on  TortSi  office  or  his  barn.     The   sense  in 

(9th  Ed.),  399;    Salmond's  Law  of  which  the  house  has  a  peculiar  im- 

Torts  (2nd  Ed.),  §  49.  munity  is,  that  it  is  sacred  for  the 

16.  Anonymous,  Year  Book,  21  H.  protection  of  his  person  and  of  his 
7,  f.  39,  pi.  50  (1505).  In  Law-  family."  Fossbinden  v.  Svitak,  16 
rence's  Case,  2  RoUe's  Abridgment,  Neb.  499,  20  N.  W.  866  (1884). 

548  (1609),  it  was  held  by  the  whole 
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a  burglar  by  returning  violence  witli  violence."  Even  the  killing 
of  a  person,  in  the  actual  resistance  of  an  attempt  to  commit  a 
felony  upon  or  in  a  dwelling  or  other  place  of  abode  in  which  the 
slayer  is,  has  long  been  deemed  justifiable  homicide.^*  In  defense 
of  other  property,  however,  the  owner  is  not  justified  in  taking 
life  or  in  using  dangerous  weapons.  If  he  stones  "  or  shoots  ^^  a 
trespasser  he  is  liable  for  assault  and  battery.  While  he  may 
repel  with  force  ^^  an  attempt  to  wrongfully  enter  upon  his  land 
or  take  chattels  from  his  possession,  yet,  if  the  wrongdoer  has 
peacefully  gained  entrance  or  possession,  the  owner  cannot  justify 
forcible  ejection  without  first  requesting  him  to  depart.^^  Even 
then,  he  must  use  no  more  force  than  is  necessary  to  overcome  the 
wrongdoer's  resistance.^' 

59.  Defense  against  Animals .  A  person's  property  is  often  in- 
jured or  threatened  by  animals  belonging  to  another.  Here,  again, 
in  defense  of  his  property,  one  may  do  what  is  reasonably  neces- 
sary for  its  protection,  and  no  more.  If  a  dog  is  in  the  act  of 
destroying  a  fowl  or  sheep,  the  owner  of  the  latter  may  kill  the 
dog,  if  he  has  reaspn  to  believe  that  such  killing  is  necessary  to 
save  his  property.^'    He  is  not  entitled,  however,  to  destroy  valu- 

17.  Green  v.  Goddard,  2  Salk.  641  196  (1863) ;  Tullay  v.  Reed,  1  C.  & 
(1705),  Cf.;  Whea  a  Man's  House  is  P.  6  (1823);  Thompson  v.  Berry,  1 
His  Castle,  10  Al.  L.  J.  241.  Cranch,  C.   C.   45    (1801);    Breiten- 

18.  Carroll  v.  The  State,  23  Ala.  bach  v.  Trowbridge,  64  Mich.  393,  31 
28,  58  Am.  Dec.  282  (1853);  Wharton  N.  W.  402  (1887;  LichtenWallner  v. 
Criminal   Law    (7th  Ed.),   vol.   2,   §   Laubach,  105  Pa.  366  (1884). 

1024;   Bishop's  New  Criminal  Law,  23.  Collins  v.  Renison,  Sayer,  138 

i  858;  New  York  Penal  Law,  §  1055.  (1754);   Comm.  v.  Clark,  2  Met.  (43 

19.  Cole  V.  Maunder,  2  Rolle's  Mass.)  23  (1840);  State  v.  Lazarus, 
Abridgment,    548     (1635) ;     Conners  1  Mill.  (S.  C.)  34  (1817). 

V.  Walsh,  131  N.  Y.  590,  30  N.  E.  59  24.  Leonard  v.  Wllkins,  9  Johns. 

(1892).  (N.   Y.)    233    (1812);    Livermore   v. 

20.  Everton  v.  Esgate,  24  Neb.  235,  Batcheler,  141  Mass.  179,  5  N.  E. 
38  N.  W.  794  (1888) ;  Bloom  v.  State,  275  (1886) ;  Nesbett  v.  Wilbur,  177 
155  Ind.  292,  58  N.  E.  81  (1900).  Mass.    200,    58    N.    E.    586    (1900); 

21.  Harrison  v.  Harrison,  43  Vt.  Morse  v.  Nixon,  8  Jones'  Law  (53 
417  (1871) ;  Hannabalson  v.  Ses-  N.  C.)  35  (1866) ;  McChesney  v.  Wil- 
sions,  116  la.  457,  90  N.  W.  93  son,  132  Mich.  252,  93  N.  W.  627 
(1902);  Montgomery  v.  Comm.,  98  (1903).  In  the  last  case  the  major- 
Va.  840,  36  S.  B.  371  (1900).  ity  of  the  court  held  that  the  queB- 

22.  McCarty  v.  Fremont,   23   Oal.  tion  of  necessity  was  for  the  jury. 
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able  animals  of  his  neighbor,  simply  because  they  are  trespassers, 
«ven  though  they  are  habitual  trespassers,  and  he  has  warned 
their  owner  to  keep  them  at  home  or  he  will  kill  them.^  His 
remedy  is  to  impound  them  or  sue  for  the  damage  done  by  them.^^ 
Generally,  the  killing  of  a  trespassing  domestic  animal  is  not  jus- 
tifiable, unless  it  is  engaged  at  the  time  in  the  destruction  of 
property ; "'  but  wild  animals,^*  or  domestic  animals  which,  because 
of  mischievous  habits,  are  a  common  enemy  and  nuisance,^"  may 
be  killed,  though  the  killing  is  not  necessary  to  prevent  any  mis- 
chief impending  at  the  moment.  Ordinarily  a  landowner  is  not 
liable  to  the  owner  of  trespassing  animals,  which  have  eaten  poi- 
soned food  on  the  former's  premises,  unless  he  placed  it  there  for 
the  purpose  of  injuring  them.'"    In  some  jurisdictions,  statutory 

State  V.  Churchill,  15  Idaho,  645,  98  v.  Badger,  95  Mo.  App.  289,  69  S.  W. 
Pac.  853,  19  L.  R.  A.,  N.  S.  835,  with  26  (1902).  In  this  case  the  dog  had 
valuable  note  (1909).  broken    into    plaintiff's    house    and 

25.  Johnson  v.  Patterson,  14  Conn,  emptied  a  crock  of  milk.  He  was 
(1840) ;  Chapman  v.  Decrow,  93  Me.  killed  by  defendant,  the  house- 
i!78,  45  At.  295  (1899) ;  Hodges  v.  holder,  as  he  jumped  out  of  the 
Causey,  77  Miss.  353,  26  So.  445  house  to  escape.  The  court  ex- 
(1900) ;  Harris  v.  Eaton,  20  R.  I.  81,  pressed  the  opinion  that  the  killing 
37  At.  308  (1897).  was  reasonably  necessary  to  protect 

26.  Ulery  v.  Jones,  81  111.  403  plaintiff's  property  from  future  dep- 
(1876) ;  Clark  v.  Keliher,  107  Mass.  redations  by  the  dog;  and  also  that 
406    (1871) ;    Matthews  v.  Fiestel,   2   the  dog  was  a  nuisance. 

B.  D.  Smith  (N.  Y.),  90  (1853);  Ford  30.  Gillum  v.  Sisson,  53  Mo.  App. 

V.  Taggert,  4  Tex.  492  (1849).     See  516  (1893);   Dudley  v.  Love,  60  Mo. 

note  on  this  topic  in  67  Am.  St.  R.,  App.  420   (1894);   Stansfeld  v.  BoH- 

pp.  293-295.  ing,  22  Law  Times,  N.  S.  799  (1870) ; 

27.  Protheroe  v.  Mathews,  5  C.  &  Cobb  v.  Cater,  59  S.  C.  462,  38  S.  E. 
P.  581  (1833);  Bowers  v.  Horen,  93  114  (1901).  The  court  was  evenly 
Mich.  420,  53  N.  W.  535,  32  Am.  St.  divided  in  this  case,  two  members 
R.  513,  17  L.  R.  A.  773  (1892) ;  Ten  approving  the  charge  of  the  trial 
Hopen  V.  Walker,  96  Mich.  236,  55  judge  that,  "  If  a  man  puts  out 
N.  W.  657,  35  Am.  St.  R.  598  (1893) ;  poison  to  protect  his  property,  and 
Bost  V.  Mingues,  64  N.  C.  44  (1870).  a  dog  invades  his  premises  and  gets 

28.  Aldrich  v.  Wright,  53  N.  H.  the  poison,  the  man  would  not  be 
398,  16  Am.  R.  339  (1873).  liable,  but  if  he  puts  out  the  poison 

29.  Hubbard  v.  Preston,  90  Mich,  not  for  the  protection  of  his  prop- 
221,  51  N.  W.  209,  15  L.  R.  A.  259,  erty,  but  with  the  intent  to  kill  his 
with  valuable  note,  30  Am.  S'.  R.  neighbor's  dog  he  would  be  liable 
426  (1892) ;  Brill  v.  Flagler,  23  for  damages."  The  other  two  judges 
Wend.    (N.   Y.)    354    (1840);    Fisher  thought  the  correct  rule  to  be  this: 
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authority  is  given  to  kill  dogs  that  are  in  the  hahit  of  worrying 
sheep,"^  or  that  are  found  doing  mischief  of  any  kind.'^ 

60.  Accidental  Harm:  Primitive  Rule.  As  stated  on  a  former 
page,  eariy  English  law  did  not  recognize  misadventure  or  acci- 
dent as  a  defense  to  a  criminal  prosecution,''  or  a  civil  action.*' 
Its  doctrine  was  that  "  a  man  acts  at  his  peril  *  *  *  if  the 
act  was  voluntary,  it  was  totally  immaterial  that  the  detriment 
which  followed  from  it  was  neither  intended  nor  due  to  the  negli- 
gence of  the  actor. '°  Such  was  the  current  opinion  of  English 
lawyers,  until  about  a  century  ago,  if  not  later."  '°  In  an  early 
case  "  Justice  Littleton  is  reported  as  assenting  to  the  statement 
of  counsel :  "  If  one  assaults  me  and  I  cannot  escape,  and  in  self- 
defense  I  lift  my  stick  to  strike  him,  and  in  lifting  it  hit  a  man 
who  is  behind  me,  in  this  case  he  shall  have  an  action  against  me, 
yet  my  act  was  lawful,  and  I  hit  him,  me  invito  ■'"  and  as  adding, 
"  If  a  man  is  damaged  he  ought  to  be  recompensed."  Nearly  four 
hundred  years  later,  a  learned  English  judge'*  declared:  "  Look- 
ing into  all  the  cases  from  the  Year  Book  in  21  H.  7  down  to  the 
latest  decision  on  the  subject,  I  find  the  principle  to  be,  that  if  the 
injury  be  done  by  the  act  of  the  party  himself  at  the  time,  or  he  be 
ithe  immediate  cause  of  it,  though  it  happen  accidentally  or  by 
misfortune,  yet  he  is  answerable  in  trespass."  Not  until  the  case 
of  Stanley  v.  Powell,'^  was  this  doctrine  squarely  rejected  by  an 

"  That  a  person,  exercising  the  fied  that  this  was  not  by  felony, 
right  to  put  out  poison  on  his  prem-  And  this  Was  shown  to  the  King, 
ises,  shall  act  with  such  care  as  and  the  King,  moved  by  pity,  par- 
shall  reasonably  be  expected  of  a  doned  him  the  death.  So  let  him  be 
man  possessing  ordinary  prudence  set  free." 
under  the  circumstances."  34.  Supra,  If  54. 

31.  Marshall  v.  Blackshire,  44  la.  35.  Holmes,  The  Common  Law,  82. 
475  (1876) ;  Hinckley  v.  Emerson,  4  36.  Pollock,  The  Law  of  Torts 
Cow.   (N.  Y.)   351,  15  Am.  Dec.  383  (9th  Ed.),  138-151. 

(1825).  37.  Anonymous,  Y.  B.,  6  Ed.  4,  f.  1, 

32.  Simmonds  v.  Holmes,  61  Conn.   pi.  18  (1466). 

1,  23  At.  702,  15  L.  R.  A.  253  (1891).       38.  Grone,  J.,  in  Leame  v.  Bray,  3 

33.  Select    Pleas    of    the    Crown,  East,  593  (1803). 

Vol.    1,   pi.   114    (1244),    "Roger    of  39.  (1891),  1  Q.  B.  D.  86,  60  L.  J. 

Stainton   was   arrested   because   in  Q.  B.  52.    This  is  subjected  to  Bevere 

throwing  a  stone  he  by  misadven-  criticism  in  Beven's  Negligence  (3d 

ture  killed  a  girl.    And  it  is  testi-  Ed.),  pp.  559-570. 
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English  court,  and  the  rule  laid  down  that  a  person  is  not  legally 
wronged,  who  suffers  harm  through  the  doing  of  a  lawful  act,  in  a 
lawful  manner,  by  lawful  means,  and  with  due  care  and  caution. 

61.  Modern  Doctrine:  In  this  country,  such  rule  received  ju- 
dicial sanction  at  a  much  earlier  day."  The  case  of  Brown  v. 
Kendall,*^  contains  a  full  exposition  of  the  principles  upon  which 
the  rule  rests.  Two  dogs,  belonging  to  the  plaintiff  and  the  de- 
fendant were  fighting,  when  the  defendant  took  a  stick  about  four 
feet  long  and  commenced  beating  the  dogs  in  order  to  separate 
them.  In  raising  the  stick  to  strike  the  dogs  he  accidentally  hit 
the  plaintiff  in  the  eye,  inflicting  a  severe  injury.  It  was  held 
that  "  if,  in  doing  this  act,  using  due  care  and  all  proper  pre'- 
cautions  necessary  to  the  exigency  of  the  case  to  avoid  hurt  to 
others,"^  in  raising  the  stick  for  that  purpose,  he  accidentally  hit 
plaintiff  in  the  eye,  and  wounded  him,  this  was  the  result  of  pure 
accident,  or  was  involuntary  and  unavoidable,  and  therefore  the 
action  would  not  lie.  *  *  *  To  make  an  accident,  or  casualty, 
or  as  the  law  sometimes  states  it,  inevitable  accident,"  declared 
'Chief  Justice  Shaw,  "  it  must  be  such  an  accident  as  the  defendant 
could  not  have  avoided  by  the  use  of  the  kind  and  degree  of  care 

40.  Vincent  v.  Stinehour,  7  Vt.  62  41a.  In  Briese  v.  Maechtle,  146 
(1835):  "The  result  of  our  examl-  Wis.  89,  130  N.  W.  893,  35  L.  R.  A., 
nation  is,  that  we  think  that  there  N.  S.  574,  with  note  (1911).  "Plain- 
must  be  some  blame  or  want  of  tiff,  a  boy  about  ten  years  old,  and 
care  and  prudence  to  make  a  man  defendant,  a  boy  of  the  same  age, 
answerable  in  trespass.''  Harvey  v.  attended  the  same  school,  and  were 
Dunlop,  Hill  &  Den.  (N.  Y.)  193  friends.  At  recess  both  were  play- 
(1843).  "  If  not  imputable  to  the  ing  in  the  schoolyard,  and,  as  plain- 
neglect  of  the  party  by  whom  it  was  tiff  was  kneeling  to  shoot  his 
done,  or  to  .his  want  of  caution,  an  marble,  defendant  came  running 
action  of  trespass  does  not  lie,  al-  around  the  schoolhouse,  being 
though  the  consequences  of  a  vol-  chased  by  another  boy,  and  acci- 
untary  act."  dentally     ran     into     the     plaintiff, 

41.  Brown  v.  Kendall,  6  Cush.  knocking  him  over,  so  injuring 
(Mass.)  292  (1850) ;  Brown  v.  Col-  plaintiff's  eye  that  his  sight  was  de- 
lins,  53  N.  H.  442  (1873);  Spade  v.  stroyed."  It  was  held  that  the  de- 
Lynn,  etc.,  Ry.,  172  Mass.  488,  52  N.  fendant  was  not  liable,  as  he  was 
E.  747,  70  Am.  St.  R.  298  (1889) ;  exercising  the  degree  of  care  ordl- 
Dunton  v.  Allan  Line  S.  S.  Co.,  115  narily  exercised  by  children  of  hi& 
Fed.  250  (1902),  accord.  age  in  like  circumstanceB. 
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necessary  to  the  exigency,  and  in  the  circumstances  in  which  he 
was  placed."  *^ 

Applying  these  principles,  other  courts  have  held  that  a  person, 
who,  in  lawfully  defending  himseK  against  an  attack  of  A,  acci- 
dentally and  without  negligence,  harms  B,  is  not  liable  to  B  for 
the  harm.*"  Undoubtedly,  when  one  is  using  fire-arms  **  or  other 
dangerous  instruments,*^  even  though  he  is  using  them  lawfully, 
he  is  bound  to  exercise  a  degree  of  care  commensurate  with  the 
risk,  and  conduct  will  be  deemed  negligent  and,  therefore,  tortious, 
which  would  be  treated  as  not  tortious,  and  hence  not  actionable, 
had  the  instrument  been  harmless. 

■When  a  person  is  suddenly  and  unexpectedly  confronted  by  a 
terrible  and  impending  danger,  "  the  law  presumes  that  an  act  or 
omission  done  or  neglected  under  the  influence  of  the  danger  is 

42.  In  Feary  v.  Met.  Street  Ry.,  Yett,  1  Cold.  (41  Tenn.)  230  (1860), 
162  Mo.  75,  99,  62  S.  W.  452,  459  where  defendant  did  not  intend  to 
(1901),  it  was  held  unnecessary  to  harm  plaintiff,  biit  his  act  was  vol- 
use  "  inevitable  "  or  "  unavoidable  "  untary  and  unlawful.  In  Wright  v. 
in  connection  with  accident,  and  Clark,  50  Vt.  130,  135  (1877),  de- 
that  a  charge  "  that  if  the  jury  be-  fendant  killed  plaintiff's  dog,  unin- 
lieved  the  injuries  sustained  by  the  tentionally,  as  the  result  of  shoot- 
plaintiff  were  merely  the  result  of  ing  at  a  fox.  The  court  held  that  as 
accident,  their  verdict  should  be  for  defendant  was  under  no  obligation 
the  defendant,"  was  correct.  The  to  shoot  at  the  fox,  he  was  answer- 
same  view  obtains  in  admiralty,  able  for  any  injury  which  might 
The  Jumna,  149  Fed.  171,  79  C.  C.  A.  happen  from  his  volimtary  shooting, 
119  (1906).  either   by  carelessness  or  by   acci- 

43.  Paxton  v.  Boyer,  67  111.  132  dent.  Morris  v.  Piatt,  32  Conn.  75 
(1873).  Defendant  was  knocked  (1864),  follows  Brown  v.  Kendall, 
down  by  plaintiff's  brother,  and,  on  supra. 

rising,  struck  plaintiff  with  a  knife,  44.  Castle  v.  Duryee,  2  Keyes  (N. 
wounding  his  arm.  The  jury  found,  Y.)  169,  175  (1865) ;  Knott  v.  Wag- 
by  special  verdict,  that  "the  blow  ner,  16  Lea.  (84  Tenn.)  481  (1886). 
complained  of  was  struck  by  the  de-  In  Gilmore  v.  Fuller,  198  111.  130,  65 
fendant  without  malice,  and  under  N.  E.  84  (1902),  the  court  exempted 
circumstances  which  would  haTe  led  the  defendant  from  this  doctrine, 
a  reasonable  man  to  believe  it  was  because  he  and  plaintiff  were  en- 
necessary  to  his  proper  self-de-  gaged  in  an  unlawful  proceeding, 
fense."  Cf.  James  v.  Campbell,  5  C.  45.  Peterson  v.  Haffner,  59  Ind. 
&  P.  372  (1832) ;  Peterson  v.  Hafl-  130,  26  Am.  R.  81  (1877) ;  Bullock  v. 
ner,  59  Ind.  130,  26  Am.  R.  81,  and  Babcock,  3  Wend.  (N.  Y.)  391 
note   on    p.    93    (1877);    Cogdell    v.  (1829). 
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involuntary."     Any  harm,  therefore,  which  his  involuntary  act  or 
omission  inflicts  iipon  otJiers  is  deemed  accidental.^* 

62.  Harm  Inflicted  by  Lunatics.  So  long  as  the  primitive  no- 
tion prevailed  that  the  doer  of  harm  was  absolutely  responsible 
therefor,  the  insanity  of  the  doer  could  afford  no  defense,  either 
to  a  criminal  prosecution  or  a  civil  action.*"  When  this  notion 
was  so  far  modified,  that  misadventure  or  accident  on  thje  pkrt  of 
the  doer  became  a  defense,  it  would  have  been  entirely  logical  for 
the  courts  to  treat  the  acts  or  the  omissions  of  lunatics  as  involun- 
tary, and,  consequently,  not  tortious  but  accidental.^  This  was 
not  done,  however,  and  the  general  rule  is,  to-day  as  it  was  cen- 
turies ago,  that  ■■  if  a  lunatic  hurt  a  man  he  shall  be  answerable 
in  trespass."  *'  An  exception  has  been  suggested  in  the  case  of 
tort^,  '■  in  whicli  malice  and  therefore  intention  is  a  necessary  in- 
gredient." ^  Again,  in  actions  for  slander,  if  it  is  shown  that  the 
defendant's  insanity  "  was  great  and  notorious,  so  that  the  speak- 
ing the  words  could  produce  no  effect  on  the  hearers,"  the  plain- 
tiff stonld  fail,  because  it  is  manifest  that  he  has  sustained  no 
legal  damage.^     It  has  been  hold  that,  '•  the  doctrine  which  ren- 

46.  LAidlaw  v.  Sage,  158  X.  Y.  73,  Kent,  32  Md.  581  (1870);  Morain  v. 
52  N.  E.  679,  44  L.  R.  A.  216  (1899),  Devlin,  132  Mass.  87,  42  Am.  R.  423 
S.  P.  in  Cleveland  City  Ry.  v.  Os-  (1882);  Jewell  v.  Colby,  66  N.  H. 
born,  66  Ohio  St.  45,  63  .\.  E.  604  399,  24  At.  902  (1890);  Krom  v. 
(1902);   and  Stewart  v.  Central  Vt.  Schoonmaker,   3  Barb.    (N.  Y.)   647 

Ry.,   ...   Vt 85  At.  745   (1913).  (1848);  WilUams  v.  Hays,  143  N.  Y. 

In  these  cases  defendant's  conduc-  442,  38  N.  E.  449,  42  Am.  St.  R.  743, 

tors  suddenly  stopped  the  cars,  in  26  L.  R.  A.  153  (1894). 

order  to  avoid  •  injuring  third  par-  50.  Jewell  v.  Colby,  66  N.  H.  399, 

ties,  and  the  plaintiffs  were  thrown  400,  supra;   Williams  v.  Hays,  143 

down  by  the  jolting  of  the  cars.   No  N.  Y.  442,  446,  supra, 

recovery  was  allowed.  5L  Yeates    v.     Reed,    4     Blackf. 

47.  7  Harvard  Law  Review,  446.  (Ind.)   463,  32  Am.  Dec.  43   (1838) ; 

48.  Bishop,  Non-contract  Law,  §§  Dicldnson  v.  Barber,  9  Mass.  225, 
505-507;  Piggott,  Principles  of  the  2-S,  6  Am.  Dec.  58  (1812);  Bryant  v. 
Law  of  Torts,  215.  Jackson,  6  Humph.   (25  Tenn.)   199 

49.  Weaver  v.  Ward,  Hob.  134  (1845) ;  Irvine  v.  Gibson,  117  Ky. 
(1616);  Cross  v.  Andrews,  Cro.  Eliz.  306,  77  S.  W.  1106  (1904).  In  Ches. 
622  (1599)  Taggard  v.  Innes,  12  U.  &  O.  Ry.  v.  Childers.  149  Ky.  307, 
C.  C.  P.  77  (1862);  Mclntyre  v.  310,  148  S.  W.  46  (1912),  the  court 
Sholty,  121  m.  660,  13  N.  E.  239,  2  said:  "While  certain  eminent  la.^ 
Am.    St.    R.    140    (1887) ;    Cross    v.  writers  have  criticised  the  doctrine. 
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ders  an  insane  person  responsible  for  what  in  a  sane  person  would 
be  called  willful  dr  negligent  conduct,  does  not  apply  to  the  per- 
sonal conduct  of  the  master  of  a  vessel,  in  case  his  incapacity  to 
care  for  and  navigate  the  ship  resulted  solely  from  exhaustion 
caused  by  his  efforts  to  save  the  vessel  during  a  storm,"  which 
continued  for  three  days  and  nights. ^^  The  court  asks,  "  What 
careful  and  prudent  man  could  do  more  than  to  care  for  his  vessel 
until  overcome  by  physical  and  mental  exhaustion  ?  "  Grant  that 
no  careful  and  prudent  man  could  do  more,  does  it  follow  that 
the  master,  rendered  insane  by  such  overwork,  is  not  liable  for  the 
destruction  of  the  vessel  caused  by  acts  or  omissions  due  to  his 
insanity,  when  it  is  admitted  by  the  court  that  he  would  have  been 
liable,  had  his  insanity  come  upon  him  in  any  oliier  way  ?  The 
distinction  taken  by  the  court  seems  to  indicate  a  lurking  suspicion 
of  the  unsoundness  of  the  general  rule,  and  its  willingness  to  evade 
it,  whenever  evasion  is  possible. 

63.  Unsatisfactory  Reasons:  If  we  examine  the  reasons  as- 
signed for  the  rule,  we  shall  not  find  them  very  satisfactory.  One 
reason  is  that,  "  the  law  looks  to  the  person  damaged  by  another 
and  seeks  to  make  him  whole,  without  reference  to  the  purpose  or 
the  condition,  mental  or  physical,  of  the  person  causing  the  dam- 
age." ^  But  we  have  seen  that  the  law  abandoned  that  ground 
long  ago. 

Another  reason  is  that  "  where  a  loss  must  be  borne  by  one  of 
two  innocent  persons  it  shall  be  borne  by  him  who  occasioned 
it."  "    This  would  render  the  defense  of  inevitable  accident  futile. 

Still  another  reason  is  that  public  policy  requires  the  enforce 
ment  of  the  rule,  so  that  tort-feasors  may  not  simulate  insanity 

It  may  be  stated  that,  by  the  great  52.  Williams   v.   Hays,  157   N.   Y. 

weight  of  authority  the  law  is  well  541,  43  L.  R.  A.  253,  52  N.  E.  589 

settled  that  an  insane  person,  to  the  (1899).     (A  second  hearing  in  the 

extent  of  compensation,  is  just  as  Court  of  Appeals.) 

responsible  for  his  torts  as  a  sane  53.  Williams  v.  Hays,   143  N.  Y. 

person;  and  this  rule  applies  to  all  442,  447,  42  Am.  St.  R.  743,  745,  26 

torts,     except,     perhaps,     those     in  L.  R.  A.  153,  38  N.  E.  449  (1894). 

which  malice,  and  therefore  inten-  54.  Beals  v.  See,  10  Pa.  56,  61,  49 

tion,  actual  or  imputed,  is  a  neces-  Am.  Dec.  573  (1848) ;  Karow  v.  Con- 

sary  inKredient,  like  libel,  slander,  tlnental  Ins.  Co.,  57  Wis.  56,  46  Am. 

and  malicious  prosecution."  R.  17  (1883). 
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as  a  defense  to  their  harmful  acts.^  There  would  seem  to  be  less 
danger  of  successful  perjury  by  the  defendant  here,  than  in  many 
accident  cases.  The  ru.e  is  also  supported  on  the  ground  of  public 
policy,  as  tending  to  make  a  lunatic's  relatives  more  careful  about 
guarding  him.  liut  the  occasional  benefits  derived  from  this  tend- 
ency are  small  in  comparison  to  the  hardships  resulting  from  the 
rule.^" 

The  tort  liability  of  insane  persons  has  rarely  come  before  the 
eourts  of  England  for  adjudication,  but  the  dicta  in  reported 
cases  ^^  are  generally  in  accord  with  the  decisions  in  this  country, 
as  are  also  the  few  decided  cases  in  the  Colonial  courts.^^  Text- 
writers,  however,  are  disposed  to  favor  the  view  that  the  act  or 
omission  of  an  insane  person,  which  he  has  not  the  power  of  will- 
ing or  intending,  are  to  be  looked  upon  in  law  as  involuntary  or 
accidental,  and,  therefore,  acts  or  omissions  which  subject  him  to 
no  tort  liability.^' 

§   7.   CONFLICTING  EIGHTS. 

64.  Neighboring  Land  Owners.  We  have  seen  that  the  com- 
mon law  permits  a  land  owner  to  build  a  fence  or  other  structure 
on  his  own  land  as  high  as  he  pleases,  even  though  the  erection 
cuts  off  his  neghbor's  view,  or  shades  his  garden,  or  otherwise 
harms  his  property. *"  It  also  allows  him  to  make  excavations  on 
his  land,  although  these  may  result  in  the  destruction  of  valuable 
springs  or  wells  on  his  neighbor's  premises,  or  may  intercept  or 

65.  Mclntyre    v.    Sholty,    121    111.  59.  Clerk  and  Lindsell,  The  Law 

660,  13  N.  E.  239,  2  Am.  St.  R.  140  of  Torts,  pp.  39,  40;   Plggott,  Prin- 

(1887).  ciples  of  the  Law  of  Torts,  pp.  215, 

56.  On  the  second   trial  of  Wil-  216;    Pollock,    The    Law    of    Torts 

liams  V.  Hays,  the  trial  court  spoke  (9th  Ed.),  chap.  3,  §  1,  citing  the 

of  this  rule  as  enunciating  a  "  cruel  above  text;   Lunacy  in  Relation  to 

doctrine."    157  N.  Y.,  at  p.  547.  Contract,  Tort  and  Crime,  18  Law. 

67.  See  those  cited  in  preceding  Quar.  Rev.  21  (1902);  Rentbn  on 
notes;  and  Mordaunt  v.  Mordaunt,  Lunacy,  pp.  64,  65.  See,  too,  "  In- 
L.  R.  2  P.  &  D.  103,  142,  39  L.  J.  P.  sanity  and  the  Law  of  Negligence," 
&  D.  57,  59  (1870).  A  dictum  that  by  Wm.  B.  Hornblower,  5  Col.  L.  R. 
a  lunatic  is  civilly  answerable  for  a  278  (1905) ;  Sevens  on  Negligence 
libel.  (3rd  Ed.),  46-48;  Salmond's  Law  of 

68.  Taggard  v.  Innes,  12  U.  C.  C.  Torts  (2nd  Ed.),  §  21. 
P.  77  (1862);  Donaghy  v.  Brennan,  60.  Supra,  If  48. 

19  N.  Z.  L.  R.  289  (1901). 
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draw  off  beneficial  subterranean  waters.^^  In  such  cases  it  is  de- 
clared the  land  owner  is  exercising  a  right  which  the  law  accords 
to  him  as  owner,  without  invading  any  legal  rights  of  the  neigh- 
bor. The  maxim,  Sic  utere  tuo  ut  alienum  non  leadas^^^  it  is  said 
"  should  be  limited  to  causing  injury  to  the  right  of  another^ 
rather  than  the  property  of  another."  Or  to  put  it  in  another 
way,  the  common  law  secures  to  the  land  owner  certain  absolute 
rights  of  dominion ;  that  is,  rights  which  he  may  exercise  without 
incurring  legal  liability,  however  harmful  their  exercise  may  prove 
to  his  neighbor,  or  however  malevolent  may  be  the  spirit  with 
which  he  exercises  them.  It  gives  to  him  all  that  lies  beneath  the 
surface,  whether  it  is  solid  rock  or  porous  ground,  or  venous  earth, 
or  part  soil  and  part  water.  It  permits  him  to  dig  indefinitely 
downwards  and  apply  all  that  is  there  found  to  his  own  purposes 
at  his  free  will  and  pleasure. °'  It  also  permits  him  to  rear  struc- 
tures indefinitely  upwards.'* 

65.  Limits  of  Land  Owner's  Privileges.     If,  howe>^er,  he  ex- 
ceeds these  privileges  and  invades  a  legal  right  of  his  neighbor, 

61.  Greenleaf  v.  Francis,  18  Pick.  Hoyle    v.    Franklin    Manufacturing 

(35    Mass.)    117     (1836) ;    Acton    v.  Co.,  199  N.  Y.  388,  92  N.  E.  274,  33 

Blundell,  12  M.  &  W.  324,  13  L.  J.  Ex.  L.  R.  A.,  N.  S.  1038  (1910),  in  sup- 

289   (1843) ;   Chasemore  v.  Richards,  port    of     an    action     for     nuisance 

7  H.  L.  C.  349,  29  L.  J.  Ex.  81  (1859) ;  against    an    adjoining    land    owner 

Mayor  of  Bradford  v.  Pickles  (1895),  who  knew  that  his  servants  were 

A.  C.  587,  64  L.  J.  Ch.  759;  Roath  v.  accustomed  to  throw  missiles  upon 

Drlscoll,  20  Conn.  533  (1850) ;  Brad-  plaintiff's  premises  and  took  no  ef- 

ford  Corporation  v.  Ferrand  (1902),  fectlve   means    of   suppressing   the 

2  Ch.  655,  71  L.  J.  Ch.  859,  opinion  practice. 

of  Farwell,  J.,  and  authorities  dis-  63.  Acton  v.  Blundell,  12  M.  &  W. 

cussed;   Chatfiield  v.  Wilson,  28  Vt.  324,  13  L.  J.  Ex.  289  (1843). 

49  (1855) ;  Phelps  v.  Nowlen,  72  N.  64.  Mahan  v.  Brown,  13  Wend.  (N. 

Y.  39;  Miller  v.  Black  Rock  Springs  Y.)   261    (1835);    Ridehout  v.  Knox, 

Co.,  99  Va.  747,  40  S.  E.  27  (1901) ;  148  Mass.  368,  19  N.  E.  390,  2  L.  R. 

Cf.   Smith  V.  City  of  Brooklyn,  160  A.    81,    12   Am.    St.   R.   560    (1889) ; 

N.  Y.  357,  54  N.  E.  787,  45  L.  R.  A.  Lovell  v.  Noyes,  69  N.  H.  263,  46  At. 

664    (1899),  and  Forbell  v.  City  of  25   (1898).     This  doctrine  has  been 

New  York,  164  N.  Y.  522,  58  N.  E.  modified  by  statute  in  some  States, 

644,  51  L.  R.  A.  695,  79  Am.  St.  R.  supra,  f  48;  Horan  v.  Byrnes,  72  N. 

666  (1900).  H.  93,  54  At.  945,  62  L.  R.  A.  602 

61a.  This   maxim  was  applied  in  (1903). 
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as  by  maintaining  a  nuisance**  or  by  diverting  or  unreasonably 
using  a  flowing  stream,'*  or  by  accumulating  water  whicb  perco- 
lates beneath  the  surface  into  his  neighbor's  land  to  its  harm,*' 
or  by  withdrawing  the  lateral  support  from  his  neighbor's  land** 
he  is  liable  to  respond  in  damages  for  the  injury. 

It  has  been  held,  also,  that  a  land  owner  invades  a  legal  right  of 
his  neighbor,  when,  by  means  of  wells  and  pumping  stations,  he 
forces  the  under-ground  water"  from  the  neighbor's  land  into  his 
wells,  and  thus  deprives  the  neighbor  of  the  natural  supply  of 
sub-surface  water.** 


63.  Aldred's  Case,  9  Co.  59a 
(1610) ;  Simmons  v.  Everson,  124 
N.  Y.  319,  26  N.  B.  911  (1891): 
Hancfe  V.  Tidewater  Pipe  Line  Co., 
153  Pa.  366,  20  L.  R.  A.  642,  26  At. 
644  (1893) ;  Wilson  v.  Phoenix  Pow- 
der Co.,  40  W.  Va.  413,  52  Am.  St. 
R.  890,  21  S.  E.  1035  (1895) ;  Town- 
send  V.  Epstein,  93  Md.  537,  49  At. 
629,  86  Am.  St.  R.  441  (1901) ;  Davis 
V.  Niagara  Falls  Co.,  171  N.  Y.  336, 
64  N.  E.  4,  89  Am.  St.  R.  817,  57  L. 
R.  A.  545  (1902) ;  Tremblay  v.  Har- 
mony Mills,  171  N.  Y.  598,  64  N.  E. 
501  (1902),  leader  from  defendant's 
roof  discharged  water  on  the  side- 
walk, which  froze  and  made  the 
walk  dangerous. 

66.  Watson  v.  New  Mllford  Water 
Co.,  71  Conn.  442,  42  At.  265  (1899). 

67.  Cooper  v.  Barber,  3  Taunt.  99 
(1810);  Pixley  v.  Clark,  35  N.  Y. 
520,  91  Am.  Dec.  72  (1866) ;  Gilmore 
V.  Royal  Salt  Co.,  84  Kan.  729,  115 
Pac.  541,  34  L.  R.  A.,  N.  S.  48 
(1911).  In  the  last  case  salt  was 
piled  on  defendant's  land  and  the 
brine  percolated  into  plaintiff's 
land. 

68.  Thurston  t.  Hancock,  12  Mass. 
220  (1815);  Humphries  v.  Brogden, 
12  Q.  B.  739,  20  L.  J.  Q.  B.  10  (1850) ; 
Gerst  V.  City  of  St.  Louis,  185  Mo. 
191,  84  S.  W.  34  (1904). 


69.  Forbell  v.  City  of  New  York, 
164  N.  Y.  522,  51  L.  R.  A.  695,  58  N. 
E.  644,  79  Am.  St.  R.  666  (1900). 
Said  the  court:  "  In  the  cases  in 
which  the  lawfulness  of  interfering 
with  percolating  waters  has  been 
upheld,  either  the  reasonableness  of 
the  acts  resulting  in  the  interfer- 
ence, or  the  unreasonableness  of 
imposing  an  unnecessary  restriction 
upon  the  owner's  dominion  of  his 
own  land  has  been  recognized.  In 
the  absence  of  contract  or  enact- 
ment, whatever  it  is  reasonable  for 
the  owner  to  do  with  his  sub-sur- 
face water,  regard  being  had  to  the 
definite  rights  of  others,  he  may  do. 
He  may  make  the  most  of  it  that  he 
reasonably  can.  It  is  not  unreason- 
able, so  far  as  It  is  now  apparent 
to  us,  that  he  should  dig  wells  and 
take  therefrom  all  the  water  that  he 
needs  in  order  to  the  fullest  enjoy- 
ment and  usefulness  of  his  land  as 
land,  either  for  purposes  of  pleas- 
ure, abode,  productiveness  of  soil, 
trade,  manufacture,  or  for  whatever 
else  the  land  as  land  may  serve.  He 
may  consume  it,  but  may  not  dis- 
charge it  to  the  injury  of  others. 
But  to  fit  it  up  with  wells  and 
pumps  of  such  pervasive  and  poten- 
tial reach  that  from  their  base  the 
defendant  can  tap  the  water  stored 


Y4.  THE  LAW  OF  TORTS. 

It  has  also  been  held  ™  that  a  land  owner  invades  a  legal  right 
of  hia  neighbor,  by  using  in  his  gas-wells  pumping  machinery  or 
other  devices,  by  which  the  natural  flow  is  greatly  increased,  and 
the  common  supply  is  injured  or  threatened  with  destruction. 
Said  the  court :  "  The  right  of  each  owner  to  take  the  gas  from 
the  common  reservoir  is  recognized  by  the  law,  but  this  right  is 
rendered  valueless  if  one  well  owner  may  so  exercise  his  right  as 
to  destroy  the  reservoir,  or  to  change  its  condition  in  such  manner 
that  the  gas  will  no  longer  exist  there."  *  *  *  "  The  surface 
proprietors  have  the  right  to  reduce  to  possession  the  gas  found 
beneath.  They  could  not  be  absolutely  deprived  of  this  right  with- 
out a  taking  of  private  property.  But  there  is  a  co-equal  right  in 
all  such  owners  to  take  the  gas  from  the  common  source  of  supply. 
The  use  by  one  of  his  power  to  seek  to  convert  a  part  of  the  com- 
mon fund  to  actual  possession  may  result  in  an  undue  proportion 
being  attributed  to  one  of  the  possessors  of  the  right,  to  the  detri- 
ment of  others."  '"* 

In  Pennsylvania,"  however,  the  courts  have  declared  that  a 
land  owner  has  the  absolute  right  not  only  to  sink  wells  for  water, 

In  the  plaintiff's  land,  and  in  all  the  379,  25  L.  R.  A.,  N.  S.  465  (1909),  re- 

reglon  thereabout,  and  lead  it  to  his  versing  76  N.  J.  L.  435,  70  At.  360 

own  land,  and  by  merchandising  it,  (1908).     See   "Property   Rights   in 

prevent  its  return,  is,  however  rea-  Percolating    Waters,"    by    Edward 

sonable  it  may  appear  to  the  de-  W.  Hatch,  1  Col.  L.  Rev.  505  (1901). 

fendant  and  its  customers,  unrea-  Contra,  Huber  v.  Merkel,  117  Wis. 

sonable  as  to  the  plaintiff  and  the  355,  94  N.  W.  354,  62  L.  R.  A.  589 

others  whose  lands  are  thus  clan-  (1903).     Forbell    v.    New    York    is 

destinely   sapped,   and   their   value  doubted  in  Barclay  v.  Abraham,  121 

impaired."      Followed    in    Katz    v.  la.  619,  96  N.  W.  1080,  64  L.  R.  A. 

Walkinshaw,   141   Cal.   116,  70   Pac.  255,  100  Am.  St.  R.  365  (1903). 

633,  74  Pac.  766,  64  L.  R.  A.  236,  99  70.  Manufacturers'  Gas  &  Oil  Co. 

Am.  St.  R.  35  (1903) ;  Burr  v.  Mac-  v.  Ind.  Nat.  Gas  Co.,  156  Ind.  679,  59 

lay  Rancho  Water  Co.,  160  Cal.  268,  N.  E.  169  (1900). 

116  Pac.  715   (1911) ;   Cf.  Fisher  v.  70a.  Accord,  Louisville  Gas  Co.  v. 

Feige,    137    Cal.    39,    69    Pac.    618  Kentucky  Heating  Co.,  117  Ky.  71, 

(1902),  denying  injunction   to  res-  77  S.  W.  368,  70  L.  R.  A  558  (1903). 

train  upper  riparian  owner  from  de-  71.  Westmoreland,  etc..  Gas  Co.  v. 

nuding  his  land  of  forest,  for  the  De  Witt,  130  Pa.  235,  18  At.  724,  5  L. 

malicious    purpose    of    diminishing  R.  A.  731   (1889) ;   Jones  v.  Forest 

the  flow  of  a  stream,  and  thus  harm-  Oil  Co.,   194   Pa.   379,   44  At.   1074 

ing    lower   proprietor.      Meeker    v.  48  L.  R.  A.  748  (1900). 
East  Orange,  77  N.  J.  L.  623,  74  At. 
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gas  or  oil,  but  to  use  the  most  effective  mahiaery  possible  for  tbe 
extraction  of  the  largest  possible  product,  even  though  such  use 
diminishes  the  product  of  his  neighbor's  wells.  According  to  this 
view :  "  The  property  of  an  owner  of  land  in  oil,  water  and  gas 
is  not  absolute  until  it  is  actually  within  his  grasp  and  brought 
to  the  surfaca"  Until  then,  the  water,  oil  and  gas  are  declared 
to  be  "minerals  ferae  naturae,  belonging  to  the  land  owner  so 
long  as  they  are  on  or  in  it  and  subject  to  his  control,  but  when 
they  escape  and  go  to  the  land  of  another  or  come  under  another's 
control,  the  title  of  the  former  owner  is  gone." 

In  Iowa,  while  a  land  owner  may  sink  wells  to  obtaia  a  sup- 
ply of  water,  without  liability  to  his  neighbor  whose  springs 
are  thereby  injured,  he  has  no  right  to  wast©  the  water,  nor  to 
draw  from  the  percolating  sources  solely  for  the  purpose  of  de- 
pleting the  springs.^* 

66.  Test  of  Permissible  Use  of  Land.  On  the  other  hand,  it 
has  been  held  that  a  land  owner  may  blast  rock,  in  the  ordinary 
improvement  of  his  premises,  without  liability  to  his  neighbor  for 
consequential  harm ;  provided  he  acts  with  due  care  '^  and  does 
not  commit  trespass.'^    According  to  these  authorities,  "  the  test 

71a.  Barclay  v.  Abraham,  121  la.  was     responsible.       Cf.     Quinn     v. 

619,  96  N.  W.  1080,  64  K  R.  A,  255,  Crimmings,  171  Mass.  255,  50  N.  E. 

100  Am.  St  R.  365  (1903),  following  624,  68  Am.  St.  R.  420,  42  L.  R.  A. 

StUlwater  Co.  v.  Farmer,  89  Minn.  101  (1898),  In  which  Holmes,  J.,  de- 

58.  93  N.  W.  907,  60  K  R,  A.  875,  99  clares:  "  It  is  for  the  public  welfare 

Am.  St.  R.  541  (1903).  that  buildings  be  put  up,  and  here, 

72.  Booth  v.   R.,  W.  O.   Ry.,   140  as  elsewhere,  public  policy  and  cus- 

N.  Y.  267,  24  L.  R.  A.  105,  35  N.  E.  tom  have  to  draw  the  line  between 

592    (1893);    Holland    House   Com-  opposing  interests." 

pany  v.  Baird,  169  N.  Y.  136,  62  N.  73.  Hay  v.  Cohoes  Co.,  2  N.  Y.  159 

E.  149   (1901).    There  are  dicta  in  (1849);  Sullivan  v.  Dunham,  161  N. 

PiUsimmons  v.  Braun,  199  111.  390,  Y.  290,  55  N.  E.  923,  76  Am.  St  R. 

65  N.  E.  249,  59  L.  R.  A.  421  (1902),  274,  47  L.  R.  A.  715  (1900).    In  Mid- 

which    are    inconsistent    with    the  dieses  Co.  v.  McCue,  149  Mass.  103, 

foregoing  doctrine,  but  the  decision  21   N.   E.    230,   14   Am.   St.   R.    402 

is  not,  nor  are  any  of  the  cases  cited  (1889),  it  was  held  that  the  owner 

in  the  opinion,  irreconcilable  with  of  a  garden  upon  a  slope  of  a  hill 

it    In  every  one,  there  was  actual  may  cultivate  and  manure  it,  with- 

trespass   by  the  defendant,  or  the  out  liability  for  damages  to  a  pond 

source  of  injury  was  held  to  be  a  at  the  foot  of  the  hill, 
nuisance   for   which   the   defendant 
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of  permissible  use  of  one's  own  land  is  not  whether  the  use  or  the 
act  caiises  injury  to  his  neighbor's  property,  or  that  the  injury 
wa  sthe  natural  consequence,  or  that  the  act  is  in  the  nature  of  a 
nuisance,  but  the  inquiry  is,  was  the  act  or  use  a  reasonable  ex- 
ercise of  the  dominion  which  the  owner  of  property  has  by  virtue 
of  his  ownership  over  his  property  having  regard  to  all  interests 
affected,  his  own  and  those  of  his  neighbors,  and  having  in  view, 
also,  public  policy  ?  "  '*  If,  however,  the  blasting  is  continuous  for 
a  long  period  it  may  amount  to  an  actionable  nuisanceJ*^ 

67.  Conditional  Privilege  of  Defamation.  The  principle  under- 
lying the  land  owner  cases  is  one  of  extensive  and  frequent  appli- 
cation. In  the  law  of  defamation  we  shall  find  it  playing  an  im- 
portant part,  under  the  title  of  "Conditional  or  qualified  privi- 
lege." Not  only  may  members  of  legislative  bodies  defame  a 
person  with  impunity,  as  we  have  seen  in  a  former  connection ;  "" 
but  so  may  an  employer  in  giving  a  character  to  a  servant,'*  or  any 
person  in  the  discharge  of  a  legal  or  moral  duty,"  or  in  the  pur- 
suance of  a  legal  right.'*  The  right  to  enjoy  a  good  reputation, 
until  forfeited  by  his  misconduct,  is  accorded  to  every  one  by  our 

74.  Andrews,  C.  J.,  in  Booth  v.  R.,  v.  Hire,  49  La.  Ann  904,  22  So.  44, 
W.  &  O.  R.,  140  N.  Y.  267  (1893).  62  Am.  St.  R.  675  (1897);  Redgate 
Accord,  Hamlin  v.  Blankenberg,  73  v.  Roush,  61  Kan.  480,  59  Pac.  1050 
N.  H.  258,  60  At.  1010  (1905);  Moore  (1900).  But  if  the  defamation  is 
V.  Berlin  Mills  Co.,  74  N.  H.  305,  67  published  as  a  means  of  forcing  the 
At.  578,  11  L.  R.  A.,  N.  S.  284  (1907).  payment  of  a  debt  to  the  publisher, 

74a.  Longtin  v.  Persell,  30  Mont,  the  privilege  does  not  attach.  Beals 

306,   76   Pac.   699,   65   L.   R.  A.   655  v.  Thompson,  149  Mass.  405,  21  N. 

(1904).  E.  932  (1889). 

75.  Supra,  If  34;  also  Hartung  v.  78.  Blackham  v.  Pugh,  2  C.  B. 
Shaw,  130  Mich.  177,  89  N.  W.  701  611  (1836) ;  Baker  v.  Carrick,  1  Q.  B. 
(1902),  as  to  exemption  from  tort  838,  63  L.  J.  Q.  B.  399  (1894);  Cald- 
llability  for  defamatory  statements  well  v.  Story,  107  Ky.  10,  52  S.  W. 
in  judicial  proceedings.  850,  45  L.  R.  A.  735  (1899);  Hebner 

76.  Child  V.  Afflick,  9  B.  &  C.  403  v.  Great  Northern  Ry.,  78  Minn.  289, 
(1829);  Fresh  v.  Cutter,  73  Md.  87,  80  N.  W.  1128,  79  Am.  St.  R.  387 
20  At.  774,  10  L.  R.  A.  67,  25  Am.  St.  (1899) ;  Western  Union  Tel.  Co.  v. 
R.  577  (1890).  Pritchett,  108  Ga.  411,  34  S.  E.  216 

77.  Harrison  v.  Bush,  5  E.  &  B.  (1899).  In  the  last  case  the  black- 
344,  25  L.  J.  Q.  B.  25  (1855) ;  Stuart  listing  of  discharged  servants  was 
T.  Bell,  2  Q.  B.  341  (1891) ;  Baysset  held  not  to  be  privileged. 
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law;  and  yet,  "  for  the  convenience  and  welfare  of  society,""  our 
law  refuses  to  treat  this  as  an  absolute  right.  It  balances  "  the 
needs  and  good  of  society  against  this  right  of  the  individual,'"* 
and,  in  cases  where  it  deems  the  former  to  outweigh  the  latter, 
grants  the  privilege  of  defamation.  The  courts  have  declared  that 
'■  the  business  of  life  could  not  be  well  carried  on,"  *'  if  this  privi- 
lege were  not  granted.  To  its  exercise,  however,  are  annexed 
certain  conditions,  which  we  shall  consider  more  fully  under  the 
topic  of  defamation ;  the  person  making  the  defamatory  statement 
must  honestly  believe  that  it  is  true,*^  and  must  not  make  it  with 
a  malicious  intention  to  injure  its  victim,**  nor  give  it  an  unneces- 
sarily wide  publication.*'' 

68.  Modern  Industrial  Competition.  The  adjustment  of  con- 
flicting rights,  in  cases  growing  out  of  modern  business  practices, 
is  proving  to  be  a  very  difficult  task ;  but  the  principle,  upon  which 
the  courts  generally  profess  to  rest  their  opinions,  is  that  which 
we  have  been  considering.  The  right  to  make  contracts,  or  to  labor 
or  to  build  up  a  business  is  not  an  absolute  right.  It  is  qualified 
by  a  like  right  in  others.  Hence  it  should  not  be  accounted  a  tort 
for  A  to  buy  goods  from  B,  which  he  knows  B  has  contracted  to 
sell  to  C ;  '*^  and,  in  the  absence  of  fraud  ^  or  some  other  inde- 

79.  Parke,  B.,  in  Toogood  v.  Spyr-  B.  D.  237,  47  L.  J.  Q.  B.  230,  37  L.  T. 
ing,  1  Cr.  M.  &  R.  181  (1834).  N.  S.  694  (1877);  Buisson  v.  Huard, 

80.  Post  Publishing  Co.  v.  Hal-  106  La.  Ann.  768,  31  So.  293  (1901). 
lam,  59  Fed.  530  (1893).  84.  King  v.  Patterson.  49  N.  J.  L. 

81.  Parke,  B.,  in  Toogood  v.  Spyr-  417,  9  At.  705,  60  Am.  R.  622  (1887) ; 
ing,  1  Cr.  M.  &  B.  181  (1834);  Cf.  Redgate  v.  Roush,  61  Kan.  480,  59 
Blackburn,  J.,  in  Davies  v.  Snead,  Pac.  1050  (1900). 

L.  R.  5  Q.  B.  608,  p.  611  (1870) ;  84a.  Ashley  v.  Dixon,  48  N.  Y.  430. 
"  Where  a  person  is  so  situated  that  8  Am.  R.  559  (1872) ;  Daly  t.  Corn- 
it  becomes  right  in  the  interests  of  well,  34  App.  Div.  27,  54  N.  Y.  Supp. 
society  that  he  should  tell  to  a  third  107  (1898) ;  Roseneau  v.  Empire  Cir- 
person  certain  facts,  then,  if  he,  cuit  Co.,  131  App.  Div.  429.  115  N.  Y. 
bona  fide  and  without  malice,  does  Supp.  511  (1909). 
tell  them,  it  is  a  privileged  com-  85.  Rice  v.  Manley,  66  N.  Y.  82 
munication."  (1876).    In  this  case,  plaintiffs  had 

82.  Jackson  v.  Hopperton,  16  C.  B.  agreed  to  buy  a  quantity  of  cheese 
N.  S.  829,  10  L.  T.  N.  S.  529,  12  W.  of  S.  Defendant,  knowing  of  this 
R.  913  (1864);  Infra,  chap.  X.  agreement,  caused  a  telegram  to  be 

83.  Carpenter  v.  Bailey,  53  N.  H.  sent  to  S.,  purporting  to  come  from 
590  (1873) ;  Clark  v.  Molyneux,  3  Q.  plalatiffs,  to  the  effect  that  they  did 


fjQ  THE  LAW  OF  TORTS. 

pendent  wrong  ^  by  A,  the  weight  of  judicial  authority  is  in  favor 
of  treating  such  a  purchase  as  not  tortious  towards  C.  The  same 
rule  should  be  applied  to  interferences  with  contracts  for  personal 
services  or  with  opportunities  to  labor.  In  the  absence  of  a  statute 
on  the  subject,  the  fact,  that  the  offer  of  high  wages  of  one  em- 
ployer induces  the  servants  of  another  to  quit  him  and  enter  the 
service  of  the  former,  ought  not  to  subject  the  offerer  to  an  action 
in  tort,*^  If  the  offer  is  bona  fide,  and  is  limited  to  persons  not 
under  contract  to  others,  there  is  no  semblance  of  authority  for 
holding  the  offerer  liable  in  tort  to  employers,  who  find  themselves 
forced  thereby  to  pay  higher  wages  or  lose  their  workmen.*^*  Nor 
is  it  tortious  for  a  laborer,  or  body  of  laborers,  to  refuse  to  work  "" 
with  specified  individuals,  or  with  a  particular  class,  and  to  fol- 
low that  refusal  with  a  peaceful  strike,  although  such  conduct  may 
result  in  the  tabooed  laborers  losing  employment  and  wages  which 
they  would  have  secured,  but  for  this  interference.*^ 

not  want  the  cheese,  and  that  S.  34  Am.  St.  R.  171  (1891) ;  May  v. 
could  sell  it  to  others.  Defendant  Wood,  172  Mass.  11,  51  N.  E.  191 
took  the  telegram  to  S.,  who,  sup-  (1898);  Kline  v.  Euhanks,  109  La. 
posing  it  genuine,  sold  and  deliv-  241,  33  So.  211  (1902);  Cf.  Jones  v. 
ered  the  cheese  to  defendant.  This  Stanley,  76  N.  C.  356  (1877),  hold- 
fraudulent  conduct  by  defendant  ing  that  an  action  for  damages  lies 
was  held  to  be  a  tort  towards  plain-  against  a  person  for  maliciously  per- 
tifCs,  who  would  have  made  a  profit  suading  another  to  break  any  con- 
out  of  the  transaction,  but  for  de-  tract  with  plaintiff, 
fendant's  interference:  Angle  v.  87a.  Cf.  Wolf  v.  New  Orleans  T. 
Chicago,  Etc.  Ry.,  151  U.  S.  1,  13.  14  M.  P.  Co.,  113  La.  387,  39  So.  2,  67 
Sup.  Ct.  240,  38  L.  Ed.  55  (1893),  is  L.  R.  A.  65  (1904),  where  the  de- 
also  a  case  of  fraud  on  the  part  of  fendant  did  not  know  of  the  ser- 
defendant:  Cf.  Nashville  C.  &  Gt.  L.  vant's  contract  with  plaintiff  at  the 
Ry.  v.  McConnell,  82  Fed.  65  (1897).  time  of  hiring  him. 

86.  Boysen  v.  Thorn,  98  Cal.  578,  87b.  Kemp  v.  Division  241,  Etc., 
33  Pac.  492,  21  L.  R.  A.  233  (1893);  255  111.  213,  99  N.  E.  389  (1912),  re- 
Pollock  on  Torts  (6th  Ed.),  232;  versing  153  111.  App.  344  (1910).' 
Morasse  v.  Brochu,  151  Mass.  567,  25  88.  National  Protective  Assocla- 
N.  E.  74,  8  L.  R.  A.  524  (1890) ;  Rat-  tion  v.  Cumming,  170  N.  Y.  315,  63 
clifEe  v.  Evans  (1892),  L.  R.  2  Q.  B.  N.  E.  369,  88  Am.  St.  R.  648,  58  L.  R. 
524,  61  L.  J.  Q.  B.  535;  National  A.  135  (1902).  This  is  admitted  In 
Phonograph  Co.  v.  Edison-Bell  Co.  the  dissenting  opinion.  De  Minlco 
(1908),  1  Ch.  335,  77  L.  J.  Ch.  218.  v.  Craig,  207  Mass.  593,  94  N.  E.  31T 

87.  See  Chambers  v.  Baldwin,  91  (1911)  is  contra. 
Ky.  121,  15  S.  W.  57,  11  L.  R.  A.  548, 
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69.  Inducing  Breach  of  Contract,  Since  the  publication  of  the 
first  edition  of  this  work,  the  question  of  the  tort  liability  of  one, 
who  induces  another  to  break  his  contract  with  the  plaintiff,  has 
received  much  consideration,  both  in  England  and  in  this  country. 
At  present,  the  prevailing  view  is  that  such  conduct  is  actionable, 
unless  the  defendant  can  show  some  legal  justification  for  his 
interference.**" 

70.  Rival  Business.  Again,  it  is  not  an  actionable  tort,  to  set 
up  a  rival  business  and  thereby  reduce  the  profits  of  an  established 
proprietor,  or  even  drive  him  out  of  trade.  This  has  been  the 
settled  rule  of  English  law  for  five  centuries.  In  1410,  two  mas- 
ters of  a  grammar  school  at  Gloucester  "  brought  a  writ  of  trespass 
against  another  master,  and  counted  that  the  defendant  had  started 
a  school  in  the  same  to^vn,  so  that  whereas  the  plaintiffs  had  for- 
merly received  40d.  or  two  shillings  a  quarter  from  each  child, 
now  they  got  only  12d.  to  their  damage,  etc."  But  the  Court  of 
Common  Pleas  were  unanimous  in  holding  that  the  plaintiffs 
should  take  nothing  by  this  writ.  Said  Hill,  J. :  "  There  is  no 
ground  to  maintain  this  action,  since  the  plaintiffs  have  no  estate, 
but  a  ministry  for  the  time ;  and  though  another  equally  competent 
with  the  plaintiffs  comes  to  teach  the  children,  this  is  a  virtuous 
and  charitable  thing,  and  an  ease  to  the  people,  for  which  he  can- 
not be  punished  by  our  law."  ^^  In  other  words,  English  law  has 
encouraged  free  competition,  holding  that  it  is  worth  more  to 
society  than  it  costs.'" 

71.  Mogul  Steamship  Case.  This  is  brought  out  very  clearly 
in  a  modem  English  case.'^    An  associated  body  of  traders  endeav- 

88a.  Qulnn  v.  Leathern  (1901),  A.  nessee  Coal,  Etc.  Co.  v.  Kelly,  163 
C.  495,  70  L.  J.  P.  C.  76;  South  Wales   Ala.  348,  50  So.  1008  (1909). 
Miners'  Fed.  v.  Glamorgan  Coal  Co.       89.  Anonymous,  Y.  B.  11  H.  4,  f. 
(1905),  A.  C.  239,  74  L.  J.  K.  B.  525   47,  nl.  21. 

(1903),  1  K.  B.  118,  2  K.  B.  545,  72  90.  Holmes,  J.,  In  Vegelahn  v. 
L.  J.  K.  B.  893;  Pollock  on  Torts  Gunter,  167  Mass.  92,  44  N.  B.  1077, 
(9th  Ed.),  337-340;  Bitterman-  v.  57  Am.  S.  R.  443,  35  L.  R.  A.  722 
Louisville  &  N.  Ry.,  207  U.  S.  205,  28  (1896),  citing  Comm.  v.  Hunter,  4 
Sup.  Ct.  91  (1907);  Dr.  Miles  Med.  Met.  (Mass.)  Ill,  134  (1842). 
Co.  V.  Park  &  Sons  Co.,  220  U.  S.  91.  Mogul  Steamship  Co.  v.  Mc- 
373,  31  Sup.  Ct.  376  (1911)— plain-  Gregor,  15  Q.  B.  D.  476,  54  L.  J.  Q.  B. 
tifCs  not  entitled  to  relief  as  the  540;  S.  C,  again,  21  Q.  B.  D.  544. 
broken  contract  was  invalid;   Ten-  57  L.  J.  Q.  B.  541;  S.  C.  again,  23  Q. 
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ored  to  get  the  whole  of  a  limited  trade  (the  tea  carriage  from  cer- 
tain Chinese  ports)  into  their  own  hands,  by  offering  exceptional 
and  very  favorable  terms  to  customers  who  would  deal  exclusively 
with  them ;  so  favorable  that  but  for  the  object  of  keeping  the  trade 
to  themselves  they  would  not  offer  such  terms ;  and  if  their  trading 
were  confined  to  one  particular  period  they  would  be  trading  at  a 
loss,  but  in  the  belief  that  by  such  competition  they  would  prevent 
the  plaintiffs,  as  rival  traders,  competing  with  them,  and  so  receive 
the  whole  profits  of  the  trade  to  themselves.'^  The  plaintiffs,  who 
were  thus  driven  out  of  the  tea  carrying  trade  with  China,  insisted 
that  the  associated  traders  had  acted  unlawfully  toward  them  and 
should  respond  in  damages.  Lord  Chief  Justice  Coleridge,  before 
whom  the  case  was  tried,  ruled  against  the  plaintiffs,  and  his  view 
was  sustained  by  the  successive  appellate  tribunals. 

In  the  Court  of  Appeals,  Lord  Justice  Bowen,''  after  calling  at- 
tention to  the  fact  that  the  ease  presented  'an  apparent  conflict  be- 
tween two  rights  that  are  equally  regarded  by  the  law  —  the  right 
of  the  plaintiffs  to  be  protected  in  the  legitimate  exercise  of  their 
trade,  and  the  right  of  the  defendants  to  carry  on  their  business  as 
seems  best  to  them,  provided  they  commit  no  wrong  to  others,  said : 
"  The  acts  of  the  defendants  which  are  complained  of  here  were  in- 
tentional, and  were  also  calculated,  no  doubt,  to  do  the  plaintiffs 
damage  in  this  trade.  But  in  order  to  see  whether  thev  were 
wrongful,  we  have  still  to  discuss  the  question  whether  they  were 
done  without  any  just  cause  or  excuse.  *  *  *  They  have  done 
nothing  more  against  the  plaintiffs  than  pursue  to  the  bitter  end  a 
war  of  competition  waged  in  the  interest  of  their  own  trade.  *  *  * 
I  can  find  no  authority  for  the  doctrine  that  such  a  commercial 
motive  deprives  of  just  cause  or  excuse,  acts  done  in  the  course  of 
trade,  which  would,  but  for  such  motive,  be  justifiable.  So  to  hold 
would  be  to  convert  into  an  illegal  motive  the  instinct  of  self-ad- 
vancement and  self-protection,  which  is  the  very  incentive  of  all 

B.  D.  598,  58  L.  J.  Q.  B.  465;  still  ing  rates."    See  Bowen,  L.  J.,  in  23 

again  (1892),  A.  C.  25,  61  L.  3.  Q.  B.  Q.  B.  D.  at  p.  611. 
295,  66  L.  T.  1,  40  W.  R.  337.  93.  L.  R.  23  Q.  B.  598  (1889).  This 

92.   See    Lord    Chancellor    Hals-  opinion    received    the    express    ap- 

bury's  Statement  of  Pacts  (1892),  A.  proval  of  Lord  Chancellor  Halsbury 

Ctttf't    p.    35.      This    offer    of    low  in  the  House  of  Lords, 
freights  is  popularly  styled  "  smash- 
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trade.  To  say  that  a  man  is  to  trade  freely,  but  to  say  that  he  is  to 
stop  short  at  any  act  which  is  calculated  to  harm  other  tradesmen, 
and  which  is  designed  to  attract  business'  to  his  own  shop,  would 
be  a  strange  and  impossible  course  of  perfection.  But  we  are  told 
that  competition  ceases  to  be  the  lawful  exercise  of  trade,  and  so  to 
be  a  lawful  excuse  for  what  will  harm  another,  if  carried  to  a 
length  which  is  not  fair  or  reasonable.  The  offering  of  reduced 
rates  by  the  defendants  in  the  present  case  is  said  to  have  been  un- 
fair. This  seems  to  assume  that,  apart  from  the  fraud,  intimida- 
tion, molestation,  or  obstruction  of  some  other  personal  right  in  rem 
or  in  personam,  there  is  some  natural  standard  of  '  fairness '  or 
'  reasonableness '  (to  be  determined  by  the  internal  consciousness  of 
juries)  beyond  which  competition  ought  not  in  law  to  go.  There 
seems  to  be  no  authority,  and  I  think,  with  submission,  that  there 
is  no  sufficient  reason,  for  such  a  proposition.  It  would  impose  a 
novel  fetter  upon  trade." 

72.  Unfair  Competition.  In  the  same  Court,  Lord  Justice  Fry 
declared :  "  To  draw  a  line  between  fair  and  unfair  competition, 
between  what  is  reasonable  and  unreasonable,  passes  the  power  of 
the  courts.  Competition  exists  where  two  or  more  persons  seek  to 
possess  or  to  enjoy  the  same  thing;  it  follows  that  the  success  of  one 
must  be  the  failure  of  another,  and  no  principle  of  law  enables  us 
to  interfere  with  or  to  moderate  that  success  or  that  failure  so  long 
as  it  is  due  to  mere  competition." 

.When  the  case  was  before  the  House  of  Lords,  one  learned  Lord  '* 
asserted  that  "  there  is  no  restriction  imposed  by  law  on  competi- 
tion by  one  trader  with  another  with  the  sole  object  of  benefiting 
himself."  ^  Another  '^  expressed  the  opinion  that  all  trade  competi- 
tion is  "  fair,"  which  is  "  neither  forcible  nor  fraudulent.)'  The 
Lord  Chancellor  ^  declared :  "  The  whole  matter  comes  around 
to  the  original  proposition  whether  a  combination  to  trade,  and  to 
offer,  in  respect  of  prices,  discounts,  and  other  trade  facilities,  such 
terms  as  to  render  it  unprofitable  for  rival  customers  to  pursue 
the  trade  is  unlawful,  and  I  am  clearly  of  the  opinion  that  it  is 
not." 

94.  Lord  Hannen  (1892),  A.  C.  p.       95.  I^rd  Bramwell,  ibid.  p.  47. 
69.  9«.  Ibid  p.  40. 
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73.  Fraudulent  Injury  to  Business.  This  case  has  been  cited 
frequently  by  American  judges'^  and  carefully  followed  by  a  num- 
ber of  courts.'* 

It  is  generally  agreed  in  this  country,  that  a  person,  whose  busi- 
ness is  seriously  injured,  or  destroyed  by  the  fraudulent  conduct 
of  another  deliberately  planned  to  accomplish  that  end,  has  sus- 
tained an  actionable  tort,''  The  defendant  was  held  liable  in  a 
case  where  it  assumed  a  false  name,  in  competing  with  paintiff, 
and  took  away  and  destroyed  plaintiff's  display  cards  from  his 
customers."^ 

74.  Intimidation  of  Third  Persons.  There  is  also  substantial 
unanimity  of  opinion  that  physical  intimidation  or  molestation  of 
third  persons,  resorted  to  for  the  purpose  of  coercing  them  to  ab- 
stain from  business  relations  with  another,  is  tortious  towards  the 
one  who  is  damaged  by  such  coercion. ^'"'    Whether  the  peaceful  per- 


97.  Van  Horn  v.  Van  Horn,  52  N. 
J.  L.  284,  10  L.  R.  A.  184,  20  At.  485 
(1890) ;  Barr  v.  Essex  Trades  Coun- 
cil, 53  N.  J.  Bq.  101,  30  At.  881 
(1894);  Aikens  v.  Wisconsin,  195  U. 
S.  199,  208,  204,  25  Sup.  Ct.  3  (1904). 

08.  Continental  Ins.  Co.  v.  Board 
of  Fire  Underwriters,  67  Fed.  310 
(1895) ;  Macauley  v.  Tierney,  19  R.  I. 
255,  33  At  1,  37  L.  R.  A.  455  (1895) ; 
Transportation  Co.  v.  Standard  Oil 
Co.,  50  W.  Va.  611,  40  S.  E.  591 
(1901) ;  Standard  Oil  Co.  v.  U.  S.,  221 
U.  S.  1.  56,  31  Sup.  Ct.  502  (1910). 

99.  Rice  v.  Manly,  66  N.  Y.  82 
(1876);  Angle  v.  Chicago,  Etc.  Ry., 
151  U.  S.  1,  14  Sup.  Ct.  240,  38  L. 
Ed.  55  (1893) ;  defendant  by  bribery 
and  corruption  got  control  of  the 
etock  of  the  Omaha  company,  and 
caused  the  latter's  officers  to  break 
a  contract  with  plaintiff  to  latter's 
serious  damage.  Van  Horn  v.  Van 
Horn,  52  N.  J.  L.  284,  20  At.  485,  10 
L.  R.  A.  184  (1890),  56  N.  J.  L.  318, 
28  At.  669  (1893).  Defendants 
broke  up  plaintiff's  business  by 
fraudulent  and  deceitful  statements 


about  his  personal  and  business 
character.  Brown  v.  Am.  F.  L.  M. 
Co.,  97  Tex.  599,  80  S.  W.  985,  67  L. 
R.  A.  195  (1904). 

99a.  Dunshee  v.  Standard  Oil  Co., 
152  la.  618,  132  N.  W.  371,  36  L.  R. 
A.,  N.  S.  263  (1911) ;  126  N.  W.  342 
(1910). 

100.  Quinn  v.  Leathern  (1901),  A. 
C.  495,  70  L.  J.  P.  C.  76,  and  cases 
cited  therein;  Vegelahn  v.  Gunter, 
167  Mass.  92,  44  N.  E.  1077  (1896), 
prevailing  and  dissenting  opinions; 
Keman  v.  Humble,  51  La.  Ann.  389, 
25  So.  451  (1899) ;  Southern  Ry.  Co. 
V.  Machinists'  Local  Union,  111  Fed. 
49  (1901) ;  National  Protective  Asso- 
ciation V.  Cummingi  170  N.  Y.  315. 
58  L.  R.  A.  135,  63  N.  B.  369,  88  Am. 
St.  R.  648  (1902),  prevailing  and 
dissenting  opinions;  Barnes  v.  Chi- 
cago Typographical  Union  No.  16, 
232  111.  424,  83  N.  E.  940,  14  L.  R.  A., 
N.  S.  1018  (1908);  Jones  v.  E.  Van 
Winkle  6.  &  M.  Works,  131  Ga.  336, 
62  S.  E.  236.  17  L.  R.  A.,  N.  S.  848, 
127  Am.  St.  R.  235  (1908). 
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suasion,  or  even  the  moral  intimidation  of  third  persons,  intending 
to  result,  and  actually  resulting  in  damage  to  another,  amounts  to 
a  tort  toward  him,  is  a  question  upon  which  judges  difFer.  On 
the  one  hand,  it  is  said  that  a  threat  of  workmen  to  strike,  or  to 
boycott,  having  business  ruin  behind  it  for  the  person  threatened, 
"  may  be  as  coercive  as  physical  force ;"  *  that  the  anathemas  of  a 
secret  organization  of  men  appointed  for  the  purpose  of  controlling 
the  industry  of  others  by  a  species  of  intimidation,  that  works  upon 
the  mind  rather  than  the  body,  are  quite  as  dangerous  and,  gener- 
ally altogether  more  effective  than  acts  of  actual  violence;^  that 
"  when  the  will  of  the  m^ority  of  an  organized  body  in  matters  in- 
volving the  rights  of  outside  parties,  is  enforced  upon  its  members 
by  means  of  fines  and  penalties,  the  situation  is  essentially  +he  same 
as  when  unity  of  action  is  secured  among  unorganized  individuals 
by  threats  of  intimidation."  * 

75.  On  the  other  hand,  it  is  declared  that  threats  to  withhold  or 
withdraw  patronage;  to  strike,  or  even  to  peacefully  boycott  or 
picket,  cannot  be  regarded  as  coercive  in  a  legal  sense ;  *  that  intimi- 
dation or  molestation  to  be  legally  coercive  must  have  "  an  element 
of  violence,  or  threat  of  violence,  or  actual  trespass  upon  the  person 

L  Vann,  J.,  in  Nat.  Protective  As-  E.  1077,  57  Am.  St.  R.  443.  35  L.  R. 

sociation  v.  Gumming,  170  N.  Y.  at  A.   722    (1896);    Hopkins    v.    Oxley 

p.  343.    In  London  Guarantee  Co.  v.  Stave  Co.,  83  Fed.  912  (1897) ;  Webb 

Horn,    206    111.    493,    69    N.    E.    526  v.  Drake,  52  La.  Ann.  290.  26  So.  791 

(1903),  the  court  held  that  one  who  (1899) ;  Gatzow  v.  Buening,  106  Wis. 

induces   an   employer  to  discharge  1.  81  N.  W.  1003,  80  Am.  St.  R.  17 

an  ^nployee,  by  the  threat  to  cancel  (1900) ;  Booth  v.  Burgess,  72  N.  J. 

an  accident  policy  issued  to  the  em-  Eq.  181,  65  At  226  (1906). 
ployer,    unless    he    discharged    the       3.  Boutwell  v.  Marr,  71  Vt.  1,  42 

employee,  was  liable  in  tort  to  the  At  607,  43  L.  R.  A.  803,  76  Am.  St. 

latter.    But  see  dissenting  opinion.  R.  746   (1899).     Accord,  Wilcutt  & 

2.  State  V.  Stewart,  59  Vt  273,  9  Sons  v.  Bricklayers'  B.  &  P.  U.,  200 

At  559   (1887).     Similar  views  are  Mass.  110.  85  N.  E.  897,  23  L.  R.  A., 

expressed  in  Lucke  v.  Clothing  Cut-  N.    S.    1236    (1908) ;    Blanchard    v. 

ters,  77  Md.  396,  26  At  505  (1893);  Newark  Joint  Dist.  CouncU,  77  N. 

Jackson  v.  Stanfield,  137  Ind.  592,  J.  L.  389,  71  At  1131  (1909);  aff'd 

36  N.  E.  345,  23  L.  R.  A.  588  (1894) ;  without    opinion    78    N.    J.    L.    737 

Barr  v.  Essex  Trades  Council,  53  N.  (1910). 

J.  Eq.  101,  30  At  881  (1894) ;  Vege-       4.  Macauley  v.  TIerney,  19  R.  L 

lahn  V.  Gunter,  167  Mass.  92,  44  N.  255,  33  At  1,  37  L.  R.  A.  455  (1895). 
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or  property,  or  the  threat  of  it ;"  '  that "  the  policy  of  allowing  free 
competition  justifies  the  intentional  inflicting  of  temporal  damage, 
including  the  damage  of  interef  ering  with  a  man's  business  by  some 
means,  when  the  damage  is  done  not  for  its  own  sake,  but  as  an 
instrumentality  in  reaching  the  end  of  victory  in  the  battle  of 
trade.  *  *  *  If  it  be  true  that  workingmen  may  combine, 
with  a  view  among  other  things,  to  getting  as  much  as  they  can  for 
their  labor,  just  as  capital  may  combine  with  a  view  to  getting  the 
greatest  possible  return,  it  must  be  true  that,  when  combined,  they 
have  the  same  liberty  that  combined  capital  has  to  support  their 
interests  by  argument,  persuasion  and  the  bestowal  or  refusal  of 
those  advantages,  which  they  otherwise  lawfully  control." ' 

•Courts  holding  this  view  have  declared  that  it  is  not  illegal  for 
labor  unions  to  publish  and  circulate  a  paper  charging  plaintiffs 
with  being  "  unfair  "  to  labor,  and  urging  all  friends  of  labor  to 
withdraw  their  patronage  from  plaintiffs  and  transfer  it  to  com- 
I)etitors  who  are  friendly  to  the  unions.  Such  conduct,  it  is  said, 
does  not  infringe  any  legal  right  of  plaintiffs,'"" 

76.  Difference  of  View^  Accounted  for :  The  difference  of  view 
brought  out  in  the  foregoing  extracts  is  attributable  in  part  per- 
haps, to  the  different  economic  sympathies  and  political  ideals  of 
individual  judges.' 

Moreover,  if,  in  all  cases  where  one  party,  in  the  use  of  his  prop- 
erty, or  in  the  prosecution  of  his  business,  or  in  the  exercise  of  his 

6.  Caldwell,  J.,  in  Hopkins  v.  Ox-  Labor,  37  Mont.  264,  96  Pac.  127,  18 

ley  Stave  Co.,  83  Fed.  at  p.  935.  L.  R.  A.,  N.  S.  707,  with  note,  127 

6.  Holmes,  J.,  dissenting  opinion  Am.  St.  R.  122  (1908). 
in  Vegelahn  v.  Gunter,  167  Mass.  92,  7.  See  a  suggestive  article  by  Mr. 
44  N.  B.  at  p.  1081.  Similar  viewa  Justice  Holmes,  8  Harv.  L.  Rev. 
are  expressed  in  Allen  v.  Flood  1  (1893),  entitled  Privilege,  Malice 
(1898),  A.  C.  1;  Baker  v.  Metropoll-  and  Intent.  At  p.  8,  dealing  with 
tan  Life  (Ky.),  64  S.  W.  913  (1901),  the  Mogul  Steamship  Company's 
and  other  Kentucky  cases  therein  Case,  he  says:  "The  ground  of  de- 
cited;  Saulsberry  v.  Coopers*  Int.  cision  really  comes  down  to  a  propo- 
Union,  147  Ky.  170,  143  S.  W.  1018  sitlon  of  policy  of  rather  a  delicate 
(1912) ;  National  Protective  Associa-  nature,  concerning  the  merit  of  the 
tion  v.  Cumming,  170  N.  Y.  315  particular  benefit  to  themselves  in- 
(1902) ;  Guethler  v.  Altman,  26  Ind.  tended  by  the  defendants,  and  sug- 
App.  587,  60  N.  E.  355  (1901).  gests     a     doubt     whether     judges 

6a.  Lindsay   v.   Montana  Fed.   of  with  different  economic  sympathies 
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•calling,  intentionally  so  acts  as  to  inflict  loss  upon  another,  the 
true  inquiry  is,  was  the  act  or  use  a  reasonable  exercise  of  defend- 
ant's legal  rights,  having  regard  to  all  interests  affected,  and  hav- 
ing in  view  also  public  policy,  we  should  expect  different  judges 
to  answer  the  inquiry  differently,  even  upon  an  agreed  state  of 
facts.* 

Again,  though  the  evidence  be  not  conflicting,  different  judges 
will  draw  different  inferences  of  fact  therefrom.  This  is  shown  in 
Vegelahn  v.  Gunter,*  where  Allen,  J.,  writing  for  the  majority, 
draws  the  inference  from  the  report  of  the  trial  judge,  that  defend- 
ants indulged  in  threats  of  personal  injury;  while  Holmes,  J. 
(who  made  the  report),  declared  such  inference  imwarranted. 

77.  Unlawful  Combinations.  Still  again,  many  cases  contain- 
ing conflicting  dicta  are  easily  reconcilable  when  tested  by  the  in- 
quiry, "  was  the  act  or  use  complained  of  a  reasonable  exercise  of 
defendant's  legal  rights  ?  "  A  combination  of  persons  for  the  pur- 
pose of  destroying  the  business  of  another  or  preventing  his  ob- 
taining employment,  and  which  accomplishes  its  object,  without 
subserving  any  legitimate  interests  of  its  members  or  of  the  pub- 
lic, is  clearly  unlawful  and  is  responsible  for  the  harm  which  it 
inflits.^"  Even  though  the  combination  uses  its  power  to  advance 
its  own  interests,  if  the  object  aimed  at  is  a  monopoly  of  the  market 

might  not  decide  such  a  case  differ-  the   minority   opinion    asserts   that 

ently    when    brought   face   to    face  the  defendants  had  not  exceeded  the 

with  the  issue."    Compare,  also,  the  lawful  limits  of  competition;    that 

majority  and  minority  opinions  in  "products  of  labor-saving  machin- 

Allen  V.  Flood  and  Hopkins  v.  Ox-  ery  are  no  more  exempt  from  com- 

ley  Stave  Co.,  supra.    Also,  a  series  petition  than  hand-made  products." 

of  articles  in  20  Harv.  L.  Rev.  253,  Huskie  v.  Griffin,  75  N.  H.  345,  74 

345,  429   (1907),  by  Professor  Jere-  At  595,  27  L.  R.  A.,  N.  S.  966,  139 

miah   Smith,   entitled   "Crucial   Is-  Am.  St.  R.  718  (1909). 

sues  in  Labor  LiUgations."  9.  167  Mass.  92,  44  N.  E.  1077,  57 

8.  In  Hopkins  v.  Oxley  Stave  Co.,  Am.    St.    R.   443,   35    L.    R.   A.   722 

83    Fed.    912    (1897),    the    majority  (1896;    cf,    the    references    to    Al- 

opinion   lays  stress  upon   the  fact  len  v.  Flood,  in  the  Lord  Chancel- 

that    defendant's    combination    and  lor's  Opinion  in  Quinn  v.  Leathern 

boycott  were  Intended  "to  deprive  (1901),  A.  C.  495. 

the  public  at  large  of  advantages  to  10.  Ertz  v.  Produce  Exchange,  79 

be  derived  from  the  use  of"  a  labor-  Minn.  140,  48  L.  R.  A.  90,  81  N.  W. 

saving  invention.  On  the  other  hand  737     (1900),     distinguishing     Boha 
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either  by  employere  "^  or  by  employees,"''  its  conduct  will  be 
deemed  unjustifiable.  In  Massachusetts,  it  has  been  held  that  a 
strike  to  procure  the  removal  of  a  foreman,  because  some  of  the 
employees  disliked  him,  is  not  for  a  legal  purpose ;  "°  and  whether 
any  strike  is  justifiable  is,  in  that  State,  a  question  of  law,  to  be 
decided  by  the  court.  ""^  Unlawful  combinations  will  be  discussed 
further  under  conspiracy."^ 

78.  Malicious  Exercise  of  a  Legal  Right.  The  use  of  the  term 
"  malicious,"  in  connection  with  conduct,  such  as  we  have  been 
considering,  has  proved  to  be  a  source  of  confusion,  and  many 
judges  and  text-writers  are  discarding  it  for  less  ambiguous  terms, 
such  as  "  unlawful,"  "'  wrongful,"  "bad  faith."  "  It  is  still  em- 
ployed by  some  authorities,  who  insist  that  the  motive  with  which 
an  act  is  done  is  determinative  of  its  tortious  character."^  The 
prevailing  view,  however,  is  that  the  actionability  of  a  person's 
conduct  does  not  depend  upon  whether  his  motive  is  malicious  or 

Manufacturing     Co.     v.     Hollis,     54        11.  See  Allen  v.  Flood   (1898),  A. 

Minn.  223,  55  N.  W.  1119,  21  L.  R.  C.  1;  Pollock,  Torts  (6tli  Ed.),  272; 

A.   337,   40  Am.   St.   R.   319    (1893);  Macauley  v.  Tierney,  19  R.  I.  255,  33 

Martens  v.  Reilly,  109  Wis.  464,  84  At.  1,  37  L.  R.  A.  455,  61  Am.  St.  R. 

N.    W.    840    (1901);    Transportation  770    (1895);    cases  digested  In  note 

Co.  V.  Standard  Oil  Co.,  50  W.  Va.  to  Minaslan  v.  Osborne,  24  Ann.  Cas. 

611,  40  S.  E.  591  (1901);  Am.  Fed.  of  1302-1306;  20  Harv.  L.  Rev.  253,  345, 

Labor  v.  Buck's  Stove  &  Range  Co.,  429;    Interference    with    Trade,    by 

33  App.  D.  C.  83,  32  L.  R.  A.,  N.  S.  Mr.  Basak,  27  Law  Quar.  Rev.  290, 

748,  and  note  (1909);  Loewe  v.  Call-  399,  28  Ibid.  52  (1911). 
fornia  State  Fed.  of  Labor,  139  Fed.        lltu  Norton  v.   Randolph,  —  Ala. 

71  (1905).  — ,   58   So.   283,   40   L.   R.   A.,  N.   S. 

10a.   McCord    v.    Thompson-Star-  129   (1912),  and  note  thereon  In  12 

rett  Co.,   198   N.   Y.   587;    92   N.   E.  Col.  L.  Rev.  633;  Globe,  etc.  Ins.  Co. 

1090  (1910),  aff'g  129  App.  Dlv.  130,  v.   Firemen's   F.    Ins.    Co.,   97   Miss. 

113  N.  Y.  Supp.  385  (1908).  148,  52  So.  454,  29  L.  R.  A.,  N.  S.  869 

10b.  Folsom  V.   Lewis,   208   Mass.  (1910)  ;Wesley  v.   Nat.   Lumber  Co., 

336,  94  N.  E.  316,  35  L.  R.  A.,  N.  S.  97  Miss.  814,  53  So.  346,  25  Ann.  Cas. 

787,  with  note  (1911).  796,    with    note    (1910);    Barger    v. 

10c.  De  Minico  v.  Craig,  207  Mass.  Barrlnger,   151   N.   C.   433,   66  S.  E. 

593,  94  N.  E.  317  (1911).  439,  25  L.  R.  A.,  N.  S.  831,  19  Ann. 

lOd.   Minasian     v.     Osborne,     210  Cas.472   (1909) ;   Tuttle  v.  Buck,  107 

Mass.  250,  96  N.  E.  1036,  37  L.  R.  A.,  Minn.  145,  119  N.  W.  946,  22  L.  R.  A., 

N.  S.  179,  with  note,  24  Ann.  Cas.  N.  S.  599,  with  note,  16  Ann.  Cas. 

1299,  with  valuable  note  (1911).  807    (1909).     Cf.   Buck   v.   Latham. 

lOe.  Infra,  chap.  IX,  §  4.  110  Minn.  523,  126  N.  W.  278  (1910). 
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heneficent,  but  upon  whether  his  conduct  inflicts  legal  harm  upon 
the  plaintiff."*"  "  The  general  rule  is  that  whatever  a  man  may 
lawfully  do  under  any  circumstances,  he  may  do  regardless  of  the 
motive  for  his  conduct."  "*"  "Any  invasion  of  the  civil  rights  of 
another  person  is  in  itself  a  legal  wrong,  carrying  with  it  liability 
to  repair  its  necessary  or  natural  consequences,  in  so  far  as  these 
are  injurious  to  the  person  whose  right  is  infringed,  whether  the 
motive  which  prompted  it  be  good,  bad,  or  indifferent.  But  the 
existence  of  a  bad  motive,  in  the  case  of  an  act  which  is  not  in 
itself  illegal,  will  not  convert  that  act  into  a  civil  wrong  for  which 
reparation  is  due.  A  Mjrongful  act,  done  knowingly  and  with  a 
view  to  its  injurious  consequences,  may,  in  the  sense  of  law,  be 
malicious ;  but  such  malice  derives  its  essential  character  from  the 
circumstance  that  the  act  done  constitutes  a  violation  of  the  law  :""■* 

§   8.  ASSENT  OF  PLAINTIFF. 

79.  Contract  Exemption  from  Tort  Liability.  If  the  essence 
oi  a  tort  is  the  unlawful  violation  of  a  person's  right  created  by  the 
law,  it  must  follow  that  an  act  or  omission  of  A,  to  which  B  has  con- 
sented, is  not  tortious  towards  B,  unless  the  consent  is  of  a  kind 
that  the  law  will  not  countenance.  As  a  rule,  the  law  does  not 
force  a  person  to  stand  upon  his  rights.  It  permits  him  to  waive,  re- 
lease or  sell  them.  Accordingly,  by  a  contract  freely  and  fairly 
made,  he  may  limit  his  right  of  recovery,*^  for  what  would  other- 
wise be  an  actionable  tort,  or  he  may  for^o  that  right  altogether.^* 

lib.  Arnold  v.  Moffitt,  30  R.  1.310,  A.  305,  81  Am.  St.  R.  841   (1900),  a 

75  At.  502   (1910);   South  Royalton  spite  fence  case. 

Bank   V.   Suffolk  Bank,  27   Vt.   505  lid.  Lord    Watson    in    Allen    v. 

(1854);  Loeher  v.  Dickson.  141  Wis.  Flood  (1898),  A.  C.  1,  at  p.  92. 

332,  124  N.  W.  293,  30  L.  R.  A.,  N.  S.  12.  Alalr  v.  Northern  Pac.  Ry.,  53 

495    (1910) ;    Lancaster   v.  Hambur-  Minn.  160,  54  N.  W.  1072,  19  L.  R.  A. 

ger,  70  Ohio  St  156,  71  N.  E.  289,  65  763,    39    Am.    St.    R.    588     (1893) ; 

L.  R.  A.  856  (1904).    Defendant  re-  O'Malley  v.  Great  Northern  Ry.,  86 

ported    a    railroad    conductor    for  Minn.    380,    90    N.    W.    974    (1902); 

misconduct  and  this  caused  his  dis-  Jacobs  v.  Central  Ry.  of  N.  J.,  208 

charge.      Defendant's    motive    was  Pa.  535,  57  At.  982  (1904). 

held    to   be   immaterial.     Rader   v.  13.  Hartford  Fire  Ins.  Co.  v.  Chi- 

Davis,           la.         .   134   N.  W.   849  cago.  Mil.  &  St.  P.  Ry..  175  U.  S.  91, 

(1912).  20  Sup.  Ct.  33   (1899),  afl'g  S.  C.  in 

lie  Metzger     v.     Hochrein,     107  70  Fed.  201,  17  C.  C.  A.  62,  30  L.  R. 

Wis.  267,  270,  83  N.  W.  308,  50  L.  R.  A.   193,  62  Fed.   904,   36  U.  S.  App. 
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This  doctrine  has  been  modified  in  some  jurisdictions  by  statutes, 
which  invalidate  contracts  by  common  carriers,"  or  by  certain 
classes  of  ©mployers,^^  made  with  a  view  of  exempting  them  from. 
liability  for  negligence  or  other  torts. 

80.  Invalid  in  Some  Cases  at  Common  Law.  Even  in  the  ab- 
sence of  a  statute,  many  courts  have  held  that  contract  "  exemp- 
tions limiting  carriers  from  responsibility  for  the  negligence  of 
themselves  or  their  servants  are  both  unjust  and  unreasonable  and 
will  be  deemed  as  wanting  in  the  element  of  voluntary  assent ;  and, 
besides,  that  such  conditions  are  in  confict  with  public  policy,"  '* 
and  "  invalid  for  the  reason  that  they  tend  to  promote  negligence  on 
the  part  of  corporations  in  respect  to  the  personal  safety  of  their 
employees  "  "  and  passengers.**  Some  of  these  courts,  however, 
permit  common  carriers  to  exempt  themselves  from  tort  liability 
by  contracts  with  other  corporations,  such  as  express  companies. 

152;  Griswold  v.  Illinois  Cen.  Ry.,  17.  Tarbell  v.  Rutland  Ry.,  73  Vt. 
90  la.  265,  24  L.  R.  A.  647,  57  N.  W.  347,  51  At.  6  (1901) ;  Johnston  t. 
843  (1894).  Fargo,  184  N.  Y.  379,  77  N.  B.  388,  6 

14.  Norfolk  &  Wes.  Ry.  v.  Tanner,  Ann.  Gas.  1,  7  L.  R.  A.,  N.  S.  537 
100  Va.  379,  41  S.  E.  721  (1902);  (1906).  "  The  employer  and  the  em- 
Posta.1  Tel.  Cable  Co.  v.  Schaefer,  ployed,  in  theory,  deal  upon  equal 
110  Ky.  907,  62  S.  W.  1119  (1901).  terms;  but  practically  that  is  not  al- 
io. Rev.  Laws,  Mass.,  Ch.  106,  §  16,  ways  the  case.  The  artisan  or  work- 
and  other  statutes  cited  in  Dresser,  man  may  be  driven  by  need,  or  he 
Employers'  Liability  Acts,  pp.  149-  may  be  ignorant,  or  of  improvident 
151.  Also  the  Federal  Employers'  character.  It  is  therefore  for  the 
Liability  Act  of  1908,  applied  in  interest  of  the  community  that 
Second  Employers'  Liability  Cases,  there  should  be  no  encouragement 
223  U.  S.  152,  32  Sup.  Ct.  169  (1912) ;  for  any  relaxation  on  the  employer's 
Phila.,  Bait.  &  Wash.  Ry.  v.  Schu-  part  in  his  duty  of  reasonable  care 
bert,  224  U.  S.  603,  32  Sup.  Ct.  589  for  the  safety  of  his  employee.  That 
(1912),  "where  Congress  possesses  freedom  of  contract  may  be  said  to 
power  to  impose  a  liability,  it  also  be  affected  by  the  denial  of  the 
possesses  power  to  insure  its  ef-  right  to  make  such  agreements  is 
flclency  by  prohibiting  any  contract,  met  by  the  answer  that  the  restric- 
rule,  regulation  or  device  in  evasion  tion  is  but  a  salutary  one,  which  or- 
of  it."  ganized  society  exacts  for  the  surer 

16.  The  Kensington,  183  U.  S.  263,  protection  of  its  members." 
268,  22  Sup.  Ct.  102  (1902),  and  18.  Railroad  Company  v.  Lock- 
cases  therein  cited;  Pugmire  v.  Ore-  wood,  17  Wall.  (U.  S.)  357  (1873); 
gon  Short  Line,  33  Utah  27,  92  Pao.  Carroll  v.  Missouri  Ry.,  88  Mo.  234, 
762,  14  Ann.  Cas.  384,  13  L.  R.  A.,  N.  57  Am.  R.  382,  with  valuable  note, 
S.  565  (1907).  pp.  388-398  (1886). 
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In  oases  of  this  kind  the  contracting  parties  are  deemed  to  stand 
on  a  footing  of  equality,  and  the  consent  of  the  express  company  is 
entirely  voluntary.  No  rule  of  public  policy,  therefore,  it  is  said, 
requires  a  court  to  invalidate  the  contract^*  The  same  doctrine 
has  been  applied  to  contracts  between  circus  proprietors  and  rail- 
road companies  for  the  transportation  of  circus  property  and  em- 
ployees.^ In  short,  contract  exemptions  of  common  carriers  are 
generally  upheld  unless  these  "  amount  to  a  denial  or  repudiation 
of  duties  which  are  of  the  very  essence  of  their  employments"  ^* 
Hence,  when  a  common  carrier  becomes  <a  private  carrier  or  bailee, 
and  undertakes  a  service ^which  is  not  imposed  upon  it  as  "  a  public 
or  a  quasi-public  duty,  such  as  that  owing  by  a  common  carrier 
to  an  ordinary  shipper,  passenger  or  servant,"  ^  but  which  it  is  at 
liberty  to  undertake  or  to  decline,  and  with  respect  to  which  the 
bailor  or  patron  is  at  no  disadvantage  in  bargaining,  the  carrier 
is  allowed  to  contract  for  exemption  from  tort  liability.^ 

The  same  doctrine  has  been  applied  to  cases  brought  by  express 
messengers  against  common  carriers,  where  the  express  company 
has  exempted  the  carrier  from  liability  for  negligence.  The  mes- 
senger is  not  treated  as  a  passenger,  and  as  to  him  the  defendant 
is  a  private  carrier.*^ 

81.  Free  Pass:  Conflicting  Views.  Whether  a  common  car- 
rier may  exempt  itself  from  such  liability  to  a  passenger  riding 
on  a  free  pass,  is  a  question  upon  which  courts  differ.  In  England, 
and  in  some  of  our  jurisdictions,  it  has  received  an  lafiBrmative 

19.  BalUmore  and  Ohio  S.  W.  Ry.  Mass.  535,  31  N.  E.  650  (1892) ;  Coup 
V.  Voigt,  176  U.  S.  498,  20  Sup.  Ct.  v.  Wabash  St  L.  &  C.  Ry.,  56  Mich. 
385,  44  L..  Ed.  560  (1899),  distin-  111,  22  N.  W.  215  (1885). 
guishing  New  York  Cent.  Ry.  v.  21.  Louisville  Railway  Co.  v.  Fay- 
lockwood,  17  Wall.  357  (1873),  and  lor,  126  Ind.  126,  25  N.  E.  869  (1890). 
citing  Bates  v.  Old  Colony  Ry.,  147  82.  Pittsburg,  C,  C.  &  C.  Ry.  v. 
Mass.  255,  17  N.  E.  633  (1888) ;  Grls-  Mahoney,  148  Ind.  196,  supra. 
wold  V.  N.  Y.  &  N.  E.  Ry.,  53  Conn.  23.  Russell  v.  Pittsburgh  &  C.  Ry., 
371,  4  At  261  (1885);  Pittsburg,  C,  157  Ind.  305,  61  N.  E.  678,  87  Am.  St. 
C.  &  St  L.  Ry.  V.  Mahoney,  148  Ind.  R.  214,  55  L.  R.  A.  253  (1901) ;  a 
196,  40  L.  R.  A.  101,  47  N.  E.  464,  62  well-reasoned  decision  citing  many 
Am.  St  R.  503   (1897);   Poucher  v.  authorities. 

N.  Y,  C.  Ry.,  49  N.  Y.  263,  10  Am.  R.       28a.  Perry  v.  Phila.,  B.  &  W.  Ry., 
364  (1872).  77  At   725  /Del.   1910),  and  cases 

20.  Robertson  v.  Old  Col.  Ry.,  156  digested  in  the  opinion. 
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answer.  Courts,  holding  this  view,  declare  that  such  person  is  not 
"  in  the  position  of  one  who  at  common  law,  was  entitled  to  the 
rights  of  a  passenger,  and  became  so  entitled  because  of  the  obliga- 
tion of  the  carrier  to  perform  the  duties  resting  upon  it  by  virtue 
of  the  public  nature  of  its  employment;  "  and,  therefore,  "  there  is 
no  principle  of  public  policy  "  prohibiting  him  and  the  carrier 
from  making  a  valid  contract  of  exemption.^ 

On  the  other  hand,  courts  which  answer  the  question  in  the  nega- 
tive declare :  "  The  ground,  upon  which  such  agreements  are  held 
to  be  invalid  is  that  they  Aaolate  public  policy.  Is  the  State  so- 
licitous only  for  the  safety  of  those  who  pay  their  fare  ?  How  does 
the  fact  that  the  passenger  is  being  transported  for  hire,  or  as  a 
mere  gratuity,  interest  or  affect  the  State  ?  The  policy  of  the  State 
is  to  enforce,  with  an  equal  hand,  the  performance  of  those  duties 
upon  which  the  safety  of  her  citizens  depends."  ^^ 

82-  Contract  Implied  from  Accepting  Benefits.     In  the  ab- 

scence  of  a  valid  statute  on  the  subject,^^  a  person  who  has  been 
injured  by  the  negligence  of  another  may  absolve  the  latter  from 
liability  by  an  implied  contract,  as  well  as  bv  an  express  one.  He 
does  this,  when  having  the  option  to  sue  for  negligence  or  to  ac- 
cept the  benefits  of  relief  funds  provided  by  the  defendant  for  its 
injured  employees,  he  accepts  the  benefits.^^*"  In  such  case,  "  the 
injured  party  is  not  stipulating  for  the  future,  but  settling  for  the 
past ;  he  is  not  agreeing  to  exempt  the  defendant  from  liability  for 
negligence,  but  accepting  compensation  for  an  injury  already 
caused  thereby."  ^^ 

24.  Duncan    v.    Maine   Cent.    Ry.,   Cal.  769,  116  Pac.  51,  37  L.  R.  A.,  N. 
113  Fed.  508  (1902).    Those  who  ac-   S.  234,  with  full  note  (1911). 

cept  gratuities  and  acts  of  hospital-  25s.  Chicago,  B.  &  Q.  Ry.  v.  Mc- 
ity  are  bound  by  the  conditions  on  Guire,  219  U.  S.  549,  31  Sup.  Ct  259 
which  they  are  granted,  at  p.  514.  (1910),  aff'g  131  la.  340,  108  N.  W. 
Quoted  with  approval  in  Boering  v.  902,  33  L.  R.  A.,  N.  S.  706  (1906),  up- 
Chesapeake  B.  Ry.,  193  U.  S.  442,  holding  the  statute. 
451,  24  Sup.  Ct.  515  (1904),  following  25b.  Twaits  v.  Penn.  Ry.,  77  N.  J. 
Nor.  Pac.  Ry.  v.  Adams,  192  U.  S.  Eq.  103,  75  At.  1010  (1910) ;  Coliazzi 
440,  24  Sup.  Ct.  408  (1904) ;  Rogers  v.  Penn.  Ry.,  143  App.  Div.  638,  128 
V.  Kennebec  Steamboat  Co.,  86  Me.  N.  Y.  Supp.  312  (1911),  and  cases 
261,  29  At.  1069  (1894).  cited  therein. 

25.  Norfolk  &  C.  Ry.  v.  Tanner,  25c.  Johnson  v.   Phila.  &  R.  Ry., 
100  Va.  379,  41  S.  E.  721  (1902).    See  163  Pa.  127,  29  At.  854  (1894). 
Walther  v.  Southern  Pac.  Co.,  159 
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83.  Leave  and  License  by  Plaintiff.  Thus  far  we  have  been 
considering  cases  where  the  plaintiff's  exoneration  of  the  defendant 
has  taken  the  form  of  a  contract.  It  is  not  necessary,  however,  that 
it  diOTild  take  this  form.  Most  frequently  it  consists  in  an  agree- 
ment without  consideration,  commonly  characterized  as  "  leave 
and  license,"  or  of  conduct  which  falls  under  the  maxim  volenti  non 
fit  injuria,  or  the  phrase  "  assumption  of  risk." 

A  physician,  who  forcibly  or  fraudulently  makes  an  examination 
of  another's  person  without  his  consent  or  other  lawful  authority, 
commits  an  aggravated  assault.^  If,  however,  the  examination  is 
assented  to,  though  the  assent  be  reluctant,  he  will  be  exempt  from 
tort  liability.-'  Persons,  taking  part  in  lawful  sports,  assent  to 
the  harsh  treatment  which  they  had  good  reason  to  believe  would 
be  accorded  them  in  such  play,  but  to  nothing  more  than  this.^ 
!Sor  does  one  assent  to  being  made  the  victim  of  a  college  rush  by 
becoming  a  student  of  the  college,  or  a  spectator  of  the  rush.^' 
Moreover,  plaintiff's  assent  will  not  exonerate  the  defendant  from 
tort  liability,  if  the  acts  assented  to  are  such  as  the  law  AviU  not 
coxm.tenance.  ■  Hence  "  one  may  rfecover  in  an  action  for  assault 
and  battery,  although  he  agreed  to  fight  with  his  adversary;  for 
such  an  agreement  to  break  the  peace  being  void,  the  maxim  volenti 
non  fit  injuria  does  not  apply."  *'    An  assent  to  a  form  of  initia- 

26.  Reg.  V.  Flattery,  2  Q.  B.  D.  16  (1747) ;  Barholt  v.  Wright,  45 
410  (1877);  Agneiw  v.  Johnson,  13  Ohio  St  177  (1887),  citing  Stout  v. 
Cox  C.  C.  625   (1877).  Wren,  1  Hawlis  (8  N.  C.)  420  (1821); 

27.  Latter  v.  Braddeli,  50  L.  J.  Q.  Adams  v.  Waggoner,  33  Ind.  531 
B.  166,  44  L.  T.  369,  29  W.  R.  366  (1870);  Shay  v.  Thompson,  59  Wis. 
(1880).  540  (1883) ;  Logan  v.  AusUn,  1  Stew- 

28.  Fitzgerald  v.  Gavin,  110  Mass.  art  (Ala.)  476  (1828);  Comm.  t.  Col- 
153  (1872);  Peterson  v.  HafEner,  59  berg,  119  Mass.  350  (1876);  McNeil 
Ind.  130,  26  Am.  R.  81  (1877).  v.  Mullin,  70  Kan.  634,  79  Pac.  168 

29.  Markley  v.  Whitman,  95  Mich.  (1905).  It  is  immaterial  in  such  a 
236,  54  N.  W.  763,  35  Am.  St.  R.  558,  case  who  commits  the  first  act  of 
20  L.  R.  A.  55  (1893),  cf.  Reid  v.  violence;  Morris  v.  Miller,  83  Neb. 
Mitchell,  12  R.  (Sessions  Cases,  218,  119  N.  W.  458,  20  L.  R.  A.,  N.  S. 
Fourth  Series),  1129  (1885),  and  907  (1909);  contra.  Bishop,  Non- 
Reynolds  V.  Pierson,  29  Ind.  App.  contract  Law,  i  196,  approved  and 
273.  64  N.  E.  484  (1902).  followed  in  Goldnamer  v.  O'Brien. 

30.  Bell  V.  Hansley,  3  Jones  (48  98  Ky.  569,  33  S.  W.  831,  66  Am.  St. 
N.  C.)  131  (1855),  citing  and  follow-   R.  378,  36  L.  R.  A.  715  (1896). 

ing  Boulter  v.  Clark,  BuUers  N.  P. 


92  THE  LAW  OF  TORTS. 

tion  "  into  a  society  or  of  expulsion  therefroan,^^  which  subjects  the 
victim  to  "  lappreciable  bodily  harm  for  the  mere  pleasure  "  ^  of 
the  participants,  has  been  held  invalid. 

84.  Deception  of  Plaintiff.  If  the  plaintiff's  assent  is  secured 
hj  fraud  or  deception  on  the  part  of  defendant  the  assent  is  vitiated 
by  the  fraud,  and  will  not  avail  as  a  defense;  ^  unless  the  deceit 
practised  relates  to  something  of  such  an  ill^al  or  clearly  immoral 
character,  that  the  law  raises  no  duty  of  disclosure  on  the  part  of 
the  deceiver.^" 

In  the  last  cited  case,  the  plaintiff  sued  the  defendant  for  assault 
upon  her  person.  Upon  the  trial,  it  appeared  that,  for  about  two 
years  illicit  intercourse  subsisted  between  the  parties  and,  during 
its  continuance  the  defendant  infected  plaintiff  with  venereal  dis- 
ease. The  trial  judge  charged  the  jury  that  "  If  the  defendant, 
knowing  he  had  venereal  disease,  and  that  the  probable  and  natural 
effect  of  his  having  connection  with  the  plaintiff  would  be  to  com- 
municate to  her  venereal  disease,  fraudulently  concealed  from  her 
his  condition,  in  order  to  induce,  and  did  thereby  induce  her  to 
have  connection  with  him ;  and  if  but  for  the  fraud  she  would  not 
have  consented  to  have  such  connection,  he  had  committed  an  as- 
sault, and  one  for  which  they  might,  on  the  evidence,  award  sub- 
stantial damages."  This  charge  was  held  by  the  appellate  tribunals 
to  be  erroneous.  "  In  the  present  case,"  said  Lord  Chancellor  Ball, 
"  the  fraud  relied  upon  to  annul  the  plaintiff's  consent,  is  the  con- 
cealment of  a  fact  which  if  known  would  have  induced  her  to  with- 

SL  Kniver    v.    Phoenix    Lodge,    7  Chic.  Leg.  News,  213   (1905);  Mohr 

Ont.  (Q.  B.)  377  (1885).  v.  WUliams,  95  Minn.  261,  104  N.  W. 

32.  State  v.  Webster,  75  N.  C.  134  12,  1  L.  R.  A.,  N.  S.  439.  with  note,  5 
(1876).  Ann.  Gas.  303,  and  note  (1905).     A 

33.  Pollock  on  Torts  (9th  Ed.),  patient's  consent  to  the  particular 
164.  operation  will  be  presumed  when  he 

34.  Reg.  V.  Flattery,  2  Q.  B.  D.  410  voluntarily  submits  to  surgical 
(1877) ;  Comm.  v.  Stratton,  114  Mass.  treatment  by  the  defendant.  State, 
303;  19  Am.  R.  350  (1873);  McCue  Use  of  Janney  v.  Housekeeper  and 
V.  Klein,  60  Tex.  168,  48  Am.  R.  260  GifEord,  70  Md.  162,  16  At  382,  2.  L. 
(1883).  A  s'urgical  operation  has  R.  A.  587,  14  Am.  St.  R.  340  (1888); 
been  held  actionable  assault  and  Bennan  v.  Passonnet,  ...  N.  J.  L. 
battery,    where    performed    without  ...,  83  At.  948  (1912). 

the  express  or  implied  consent  of       35.  Hegarty    v.    Shine,    L.    R.    4 
the  patient,  obtained  in  good  faith.   Irish,  288  (1878). 
Pratt  V.  Davis,  118  111.  App.  161,  37 
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hold  it :  but  before  this  effect  is  attributed  to  such  concealment,  it 
seems  to  me  reasonable  to  demand — ^what  is  required  in  contract — 
that  from  the  relation  between  the  parties  there  should  have  arisen 
a  duty  to  disclose,  capable  of  being  legally  enforced.  And  how  can 
this  be,  when  the  relation  is  itself  immoral  and  for  the  indulgence 
of  immorality :  the  supposed  duty  with  the  object  of  aiding  its  con- 
tinuance ?  To  support  obligation  founded  upon  relation,  it  appears 
to  me  the  relation  must  be  one  that  we  can  recognize  and  sanction. 
The  consequence  of  an  immoral  act — the  direct  consequence — is  the 
subject  of  the  complaint.  Courts  of  justice  no  more  exist  to  pro- 
vide a  remedy  for  the  consequences  of  immoral  or  illegal  acts  and 
contracts,  than  to  aid  or  enforce  those  acts  or  contracts  them- 
selves." ^^ 

85.  Volenti  Non  Fit  Injuria.  The  maxim  volenti  non  fit  injuria 
seems  to  be  peculiarly  applicable  to  cases,  where  the  plaintiff,  not 
having  expressly  consented  to  defendant's  exemption  from  tort  lia- 
bility, has  sustained  harm  by  voluntarily  encountering  a  source  of 
danger  due  to  the  conduct  of  another.  It  is  effective  as  a  defense 
on  lie  ground  that,  in  the  circumstances  of  a  given  case,  the  defend- 
ant's conduct  is  not  the  violation  of  a  legal  duty  to  the  plaintiff. 
A  land  owner  sets  spring-guns,^  or  discharges  fire-arms  into  the 
air,^  to  frighten  off  trespassers.  Towards  them  his  duty  is  only 
to  abstain  from  inflicting  willful  or  wanton  injury.  A  person,  who, 
with  knowledge  of  the  land  owner's  habits,  voluntarily  enters  upon 
the  premises  thus  protected,  and  sustains  harm  from  the  known 
source  of  danger,  has  only  himself  to  blame.  The  consequences  are 
only  those  which  he  courted.    In  his  situation,  the  land  owner  owed 

86.  Hamilton  v.  Lomaz,  26  Barb,  tive  to  do  so,  they  were  entitled  to 
(N.  Y.)  615  (1858),  accord.  have  the  jury  instructed  that,  if  the 

37.  Ilott  V.  Wilkes,  3  B.  &  Aid.  304,  plaintiff  voluntarily  exposed  him- 
22  R.  R.  400  (1820);  State  v.  Barr,  self  to  a  known  danger,  he  could 
11  Wash.  481,  39  Pac.  1080,  48  Am.  not  recover  for  the  act  of  the  watch- 
St  R.  890,  29  L.  R.  A.  154,  with  note  man  in  shooting,  though  this  act,  in 
(1895).  the  defense  of  the  master's  property 

38.  Magar  v.  Hammond,  171  N.  Y.  was  without  due  care."  Th's  case 
377,  64  N.  E.  150,  59  L.  R.  A.  315  was  again  before  the  Court  of  Ap- 
(1902).  The  Court  of  Appeals  de-  peals  in  183  N.  Y.  387,  76  N.  E.  474, 
Glared  that  if  the  defendants  were  3  L.  R.  A.,  N.  S.  1038,  with  case  note 
free  from  "willfulness,  malice,  in-  (1906). 

tention  to  injure,  or  desire  or  mo- 
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him  no  duty  of  care  whieh  has  been  violated.    The  injury  is  legally 
chargeable  to  his  own  act,  and  not  to  that  of  the  land  owner. 

The  principle  underlying  the  foregoing  and  similar  cases  has 
been  stated  as  follows :  "  One  who,  knowing  and  apprehending  a 
danger,  voluntarily  assumes  the  risk  of  it,  has  no  just  cause  of  a 
complaint  against  another  who  is  primarily  responsible  for  the 
existence  of  the  danger.  As  between  the  two,  his  voluntary  as- 
sumption of  the  risk  absolves  the  other  from  any  particular  duty 
,  to  him  in  that  respect,  and  leaves  each  to  such  chances  as  exist  in 
the  situation,  without  right  to  claim  anything  from  the  other.  In 
euch  a  case  there  is  no  actionable  negligence  on  the  part  of  him 
who  is  primarily  responsible  for  the  danger.  If  there  is  a  failure 
to  do  his  duty  according  to  a  high  standard  of  ethics,  there  is,  as 
between  the  parties,  no  neglect  of  legal  duty."  °'  A  briefer  state- 
ment is  found  in  a  modem  English  decision :  "  The  duty  of  an 
occupier  of  premises,  which  have  an  element  of  danger  upon  them, 
reaches  its  vanishing  point  in  the  case  of  those  who  are  cognizant 
of  the  full  extent  of  the  danger  and  voluntarily  run  the  risk."  *" 

86.  Limitations  upon  Maxim.  It  is  apparent  from  these  state- 
ments of  the  principle,  that  it  is  subject  to  various  limitations. 
First  the  defendant  is  bound  to  show  that  the  plaintiil  knew  and 
apprehended  the  danger  in  question.  If  it  is  not  clearly  apparent, 
notice  of  the  danger  must  be  given,  and  this  notice  must  be  brought 
home  to  the  plaintiff."    Whether  the  plaintiff  has  been  thus  noti- 

39.  O'Maley  v.  Gaslight  Co.,  158  defendant's  premises  in  ignorance 
Mass.  135,  32  N.  E.  1119,  47  L.  R.  A.  of  the  danger:  Dowd  v.  N.  Y.,  O.  & 
161.  with  valuable  note  (1893).  W.  Ry.,  170  N.  Y.  459,  63  N.  B.  541 
Quoted  with  approval  in  Drake  v.  (1902),  holding  that  it  is  no  part  of 
Auburn  City  Ry.,  173  N.  Y.  466,  66  the  plaintiff's  case  to  show  that  he 
N.  E.  121  (1903).  did  not  assume  the  risk,  but  that  the 

40.  Bowen,  L.  J.,  in  Thomas  v.  burden  of  showing  such  assumption 
Quartermaine,  18  Q.  B.  D.  685,  56  L.  is  on  the  defendant:  Cf.  Choctaw, 
J.  Q.  B.  340  (1887).  etc.  Ry.  v.  McDade,  191  U.  S.  64,  24 

41.  Bird  v.  Holbrook,  4  Bing.  628,  Sup.  Ct.  24  (1903).  Upon  this  ques- 
29  R.  R.  657  (1828).  Plaintiff,  tion  the  true  test  is  not  in  the  exer- 
though  a  trespasser,  had  no  notie^  else  of  care  to  discover  danger,  but 
of  spring  guns  on  defendant's  land,  whether  the  defect  is  known  or 
and  recovered  damages:  Sarch  v.  plainly  observable  by  the  employee: 
Blackburn,  4  C.  &  P.  297  (1830).  Texas,  etc.  R.  Co.  v.  Archibald,  170 
Defendant  had  posted  a  notice  In  U.  S.  665,  42  L.  Ed.  1188,  18  Sup.  Ct. 
large  letters,  "Beware  of  dog;  "but   777  (1898). 

plaintiff  could  not  rn-ri.  and  entered 
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fied,  or  has  in  truth  known  and  apprehended  the  danger,  is  a  ques- 
tion of  fact,  and,  usually  for  the  jury;  *^  although  when  the  evi- 
dence is  not  conflicting  and  warrants  but  one  inference,  the  question 
may  be  disposed  of  by  the  court." 

87.  Positive  Duty  Imposed  by  Law.  Another  limitation  upon 
the  principle  appears  in  oases,  w'here  the  common  law  or  a  statute 
imposes  upon  the  defendant  a  positive  duty  not  to  cause  or  permit 
the  danger  in  question.  If  a  person  creates  or  maintains  a  nui- 
sance, he  is  liable  for  all  the  direct  consequences  thereof : "  and 
cannot  be  heard  to  say  that  one  who  has  been  subjected  to  a  risk 
by  such  nuisance  has  voluntarily  courted  it,  and  thus  has  absolved 
him  from  tort  liability.  For  example,  defendant  imlawfully  dug 
a  trench  .along  the  driveway  from  plaintiff's  livery-stable  to  the 
street,  making  it  dangerous  for  plaintiff  to  take  his  horses  out.  The 
latter  attempted  to  lead  one  of  his  horses  along  the  dangerous  path, 
when  it  fell  over  the  rubbish,  thrown  up  by  defendant,  and  into  the 
trench  and  was  killed.  The  court  charged  the  jury  "  that  it  could 
not  be  the  plaintiff's  duty  to  refrain  altogether  from  coming  out  of 
the  stable  merely  because  the  defendant  had  made  the  passage  in 
some  degree  dangerous:  that  the  defendant  was  not  entitled  to 
keep  the  occupier  of  the  stable  in  a  state  of  siege  until  the  passage 
was  declared  safe,  first  creating  a  nuisance  and  then  excusing  him- 

42.  Osborne  v.  London  &  N.  W.  44.  Muller  v.  McKesson,  73  N.  Y. 
Ry.,  21  Q.  B.  D.  220  (1888);  Fitz-  195  (1878);  Missouri,  Etc.  Ry.  v. 
gerald  v.  Conn.  River  Paper  Co.,  155  Burt  (Tex.  Civ.  App.),  27  S.  W.  948 
Mass.  155,  29  N.  B.  464,  31  Am.  St.  (1894);  Davis  v.  Rich,  180  Mass. 
R.  537   (1891).  285,  62  N.  E.  375  (1902);  Kleebauer 

43.  Juchatz  v.  Michigan  Alkali  v.  Western  Fuse  Co.,  138  Cal.  497,  69 
Co.,  120  Mich.  654,  79  N.  W.  907  Pac.  246,  71  Pac.  617,  60  L.  R.  A. 
(1899);  Howey  v.  Fisher,  122  Mich.  377  (1902).  In  the  last  cited  case 
43,  80  N.  W.  1004  (1899) ;  Roberts  v.  the  court  approved  the  rule  laid 
Missouri,  Etc.  Co.,  166  Mo.  370,  66  S.  down  in  Kinney  v.  Koopman,  116 
W.  155  (1901);  Ball  v.  Hanser,  129  Ala.  310,  22  So.  593,  67  Am.  St.  R. 
Mich.  397,  89  N.  W.  49  (1902);  Mar-  119,  with  note  (1896),  and  Tucha- 
tin  V.  Chicago,  Etc.  Ry.,  118  Iowa,  chinsky  v.  Lehigh,  Etc.  Co.,  199  Pa. 
J48,  91  N.  W.  1034  (1902);  George  515,  49  At.  308  (1901),  holding  that 
Fowler  Sons  &  Co.  v.  Brook,  65  Kan.  whether  a  storehouse  of  gunpowder 
861,  70  Pac.  600  (1902);  Drake  v.  orppf  dynamite  is  a  nuisance,  is  a 
Auburn  City  Ry.,  173  N.  Y.  466,  66  question  for  the  court,  where  the 
N.  E.  121  (1903).  facts  are  undisputed. 
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self  by  giving  notice  that  there  was  some  danger;  though,  if  the 
plaintiff  had  persisted  in  running  upon  ^a  great  and  obvious  dan- 
ger, his  action  could  not  be  maintained."  ** 

Again,  defendant,  <a.  manufacturer,  permitted  the  steps  leading 
from  his  mill  to  the  street,  to  become  coated  with  ice.  Plaintiff, 
an  employee,  in  going  from  her  work,  fell  on  the  icy  steps  and  was 
injured.  It  was  the  duty  of  the  defendant  to  provide  a  reasonably 
safe  passage  way  for  plaintiff,  and  he  was  not  absolved  from  this 
duty  by  plaintiff's  attempt  to  go  down  these  icy  steps,  such  being 
her  only  way  of  leaving  the  mill.^^ 

88.  Spectators  at  Unlawful  Exhibitions.  It  is  submitted  that 
the  foregoing  doctrine  ^hould  ha,ve  been  apj)lied  in  Scanlon  v. 
Wedger  "  and  Frost  v.  Josselyn.^     The  defendants,  in  those  cases, 

46.  Clayards  v.  Dethick,  12  Q.  B.  v.  Amidon,  72  N.  H.  361,  56  At.  548 

439  (1848).     The  last  clause  of  the  (1902). 

instruction  is  sustained  in  Kriwin-  In  Jellow  v.  Fore  River  Shipbuild- 
ski  V.  Penn.  Ry.  Co.,  65  N.  J.  L.  392,  ing  Co.,  201  Mass.  464,  87  N.  E,  90S 
47  At.  447  (1900);  ct  Lax  v.  Cor-  (1909),  the  court  said:  "It  should 
poratlon  of  Darlington,  5  Ex.  D.  28,  not  be  overlooked  where  the  use  of 
49  L.  J.  Ex.  105  (1879) ;  Osborne  v.  the  terms  "  risk  '  and  '  acceptance  of 
London,  Etc.  Ry.,  21  Q.  B.  D.  220,  57  the  risk '  are  Involved,  that  the  true 
L.'  J.  Q.  B.  618  (1888) ;  Yarmouth  v.  question  is  whether,  in  incurring 
France,  19  Q.  B.  D.  647,  57  L.  J.  Q.  the  particular  danger,  the  plaintiff 
B.  7  (1887).  In  the  last  two  cases  accepts  the  risk  in  the  sense  that 
it  Is  said  that  the  plaintiff  is  not  pre-  by  continuing  at  his  work  he  agrees 
eluded  from  recovering  by  the  fact  to  relieve  the  defendant  from  the 
that  he  knew  there  was  some  dan-  possible  results.  The  plaintiff  con- 
ger. In  order  to  bar  a  recovery  the  sequently  not  only  must  be  shown 
defendant  must  show  that  "the  to  have  known  of  the  risk,  but  by 
plaintiff  freely  and  voluntarily,  with  implication  from  his  conduct  must 
full  knowledge  of  the  nature  and  ex-  be  found  to  have  voluntarily  as- 
tent  of  the  risk  he  ran,  impliedly  sumed  it." 
agreed  to  incur  it."  47.  156  Mass.  462,  31  N.  E.  642,  16 

46.     Fitzgerald      v.      Connecticut  L.  R.  A.  395  (1892). 
River  Co.,  155  Mass.  155,  29  IM.  E.       48.  180   Mass.   389,   62   N.   E.   469 

464,  31  Am.  St.  R.  537  (1891).    The  (1902).    Followed  in  Johnson  v.  City 

court  laid  much  stress  upon  the  fact  of  New  York,  186  N.  Y.  139,  78  N.  E. 

that  It  was  not  shown  that  plaintiff  715   (1906) ;   Bogart  v.  City  of  New 

knew  and  appreciated  the  extent  of  York,  200  N.  Y.  379,  93  N.  E.  937 

the   danger,    to    which    defendant's  (1911),  voluntary  spectators  at  auto- 

misconduct    subjected   her,    as    the  mobile  races,  which  were  conducted 

English  court  did  in  the  cases  cited  illegally,  were  held  to  have  assumed 

In  the  last  preceding  note.    English  the  risk  of  defendant's  illegal  acts. 
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discharged  fire-works  in  public  highways  without  a  lawful  license. 
The  plaintiffs,  while  lawfully  upon  the  highway  as  spectators,  and 
in  the  exercise  of  due  care,  were  injured  by  the  fire-works.  There 
was  no  evidence  of  negligenc  on  the  part  of  defendants.  It  was 
held  by  a  divided  court,  in  the  former  case  (and  this  decision  was 
followed  in  the  latter),  that  "  the  plaintiffs  were  content  to  abide 
the  chance  of  personal  injury  not  caused  by  negligence ;  "  that  "  a 
voluntary  spectator,  who  is  present  merely  for  the  purpose  of  wit- 
nessing the  display,  must  be  held  to  consent  to  it,  and  he  suffers 
no  legal  wrong,  if  accidentally  injured  without  negligence  on  the 
part  of  any  one,  although  the  show  was  unauthorized."  *'  In  the 
minority  opinion,  Morton,  J.,  said :  "  It  is  carrying  the  doctrine 
of  assumption  of  risk  further  than  I  think  it  has  ever  been  carried 
to  say  that  one  who,  being  lawfully  on  the  highway,  and  in  the 
exercise  of  due  care,  observes  as  a  spectator  an  unlawful  and  dan- 
gerous exhibition  in  it,  assumes  the  risk.  The  exhibitor  is  bound 
at  his  peril  to  see  that  he  has  a  valid  license.  If  he  selects  the  high- 
way for  an  unlawful  and  dangerous  display  designed  or  calculated 
to  attract  the  public,  he,  and  not  the  spectator,  assumes  the  risk  of 
injury.  It  is  of  no  consequence  that  the  defendant  exercised  rea- 
sonable care  in  firing  the  bomb.  It  is  a  contradiction  of  terms  to 
say  of  one  engaged  in  an  unlawful,  dangerous,  wrongful  and  un- 
justifiable business  that  he  used  due  care  in  it.    Due  care  is  predi- 

49.   Pollock   on   Torts    (1st   Ed.),  tiff.     The  latter  recovered  as  com- 
138-144    is  cited  in  support  of  this   pensatory  dfvmages  $375.     Lyon,  C. 
view.      But    the    learned    author's  J.,  said :   "  It  was  unlawful  for  th9 
statements  are  predicated  upon  law-  defendant  to  be  armed  with  a  revol- 
ful  conduct  on  the  part  of  the  de-  ver  when  the  plaintiff  was  injured, 
fendant.     In   the   sixth   edition,   at  and  hence  he  is  liable  for  any  in- 
page  497  (9th  Ed.,  p.  530),  it  is  said  jury    inflicted    by    him    with    such 
that  voluntary  exposure  to  danger  weapon.     It  is  immaterial  that  the 
will  not  excuse  the  breach  of  a  posl-  plaintiff  was  consenting  to  the  de- 
tive  statutory  duty.     This  doctrine  fendant  being  bo  armed,  and  to  his 
has    been    applied    frequently    by  use  of  the  revolver.     The  question 
American     courts     in     fire-escape  of  negligence  (on  defendant's  part) 
cases.    See  Carrigan  v.  Stilwell,  97   is  immaterial."   Followed  In  Horton 
Me.  247,  54  At.  389,  61  L.  R.  A.  163    v.  Wylie,  115  Wis.  505,  92  N.  W.  245 
(1903),  and  authorities  there  cited.     (1902) ;  Osborne  v.  Vandyke,  113  la. 
In  Evans  v.  Waite,  83  Wis.  286,  53   557,  85  N.  W.  784,  54  L.  R.  A.  367 
N.  W.  445  (1892),  defendant,  a  minor,    (1901);   accord.     Gllmore  v.  Fuller, 
armed  with  a  revolver,  in  violation   198    111.    130.,    65    N.    B.    84    (1902), 
of  a  statute,  accidentally  shot  plain-  contra. 


98  THE  LAW   OF  TORTS. 

cated  of  something  whic'h  a  person  may  lawfully  do,  but  which,  by 
his  negligent  manner  of  doing  it,  may  become  injurious  to  others ; 
not  of  something  which  he  has  no  right  to  do." 

89.  Assumption  of  Risk  as  an  Absolvent  from  Statutory  Duty. 

In  England  it  is  well  settled  that  a  defendant  is  not  absolved 
from  a  positive  statutory  duty  by  plaintiff's  assumption  of  the  risk : 
and,  unless  the  latter's  conduct  is  altogether  unreasonable,  in  tak- 
ing the  risk  thus  unlawfully  thrust  upon  him  by  the  defendant, 
he  is  entitled  to  recover.^"  The  English  rule  has  been  stated  as 
follows  :^°*  "  Where  the  master  is  under  a  statutory  liability  to 
take  precautions  in  any  particular  work,  the  presumption  of  law 
is  that  as  between  the  master  and  the  workman,  the  fact  of  the 
workman  working  in  the  absence  of  the  statutory  safeguards  does 
not  discharge  the  master  from  his  liability;  *  *  *  and  this 
preeumption  can  only  be  rebutted  by  proof  of  an  undertaking  of 
the  employment  by  the  workman  with  a  knowledge  of  the  risk 
involved,  and  of  the  master's  duty  in  respect  thereof. ^'"'  *  *  * 
The  workman  is  prohibited  from  definitely  contracting  to  under- 
take risks,  when  a  penalty  is  imposed  for  doing  or  omitting  the 
act  which  is  the  subject  of  legislation."  In  this  country,  the  de- 
cisions are  conflicting,  but  the  weight  of  authority  is  opposed  to 
the  English  view.'^     Since  the  publication  of  the  first  edition  of 

50.  Clarke  v.  Holmes,  7  H.  &  N.  Love  v.  American  Manufacturing 
937, 31 L.  J.  Ex.  356  (1862) ;  Baddeley  Co.,  160  Mo.  608,  61  S.  W.  678  (1900) ; 
V.  Earl  of  Granville,  19  Q.  B.  D.  423,  Chattanooga  Rapid  Transit  Co.  v. 
56  L.  J.  Q.  B.  501  (1887) ;  Butler  v.  Walton,  105  Tenn.  415  (1900) ;  Davis 
Fife  Canal  Co.  (1912),  A.  C.  149,  81  Coal  Co.  v.  Polland,  158  Ind.  607,  62 
L.  J.  P.  C.  97;  Clerk  &  Lindsell  on  N.  E.  492,  92  Am.  St.  R.  319  (1901); 
Torts  (2d  Ed.),  441-446;  Pollock  on  Troxler  v.  Southern  Ry.,  124  N.  C. 
Torts  (9th  Ed.),  530.  189,  32  S.  E.  550,  44  L.  R.  A.  315,  70 

50a-  Beven     on     Negligence     (3d  Am.    S.    R.    580    (1899) ;    Elmore   v. 

Ed.),  645-646.  Seahoard  Ry.,  132  N.  C.  865,  44  S.  E. 

50b.  Tyrrell  v.  E.  E.  Cain  &  Co.,  620  (1903) ;  Evans  v.  Waite,  83  Wis. 

128  N.  W.  536  (la.  1910).  286,  53  N.  W.  465    (1892).  '  Contra, 

51.  In  accord  with  the  English  Birmingham  Electric  Co.  v.  Mien, 
cases  are  Narremore  v.  Cleveland  &  99  Al.  359,  13  So.  8,  20  L.  R.  A.  457 
C.  Ry.,  96  Fed.  298,  37  C.  C.  A.  499,  (1892) ;  St.  Louis  Cordage  Co.  v. 
48  L.  R.  A.  68  (1899) ;  Carterville  Miller,  126  Fed.  495,  63  L.  R.  A.  551 
Coal  Co.  V.  Abbott,  181  111.  495,  55  (1903);  Glenmont  Lumber  Co.  v. 
N.  E.  131  (1899);  Godfrey  v.  Coal  Roy,  126  Fed.  524  (1903);  but  see 
Co.,  101  Ky.  339,  41  S.  W.  10  (1897) ;  dissenting  opinion  by  Thayer,  J.,  in 
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this  work,  the  tide  of  judicial  decision  has  changed,  and  is  now 
running  strongly  in  accord  with  the  English  authorities."* 

90.  Assumption  of  Risk  a  Term  of  Servant's  Contract.  Most 
of  the  American  cases,  in  which  this  question  has  been  considered, 
have  arisen  between  employee  and  employer,  and  the  discussion 
has  been  further  complicated  by  a  difference  of  opinion  concerning 
the  basis  of  the  assumption  of  risk  by  the  employee.  On  the  one 
hand,  it  is  said,  that  "  assumption  of  risk  is  a  term  of  the  contract 
of  employment,  by  which  the  servant  agrees  that  danger  of  injury, 
obviously  incident  to  the  discharge  of  his  duty,  shall  be  at  his  risk 
*  *  *  and  the  only  question  is  whether  the  courts,  will  enforce 
or  recognize  as  against  a  servant  an  agreement,  express  or  implied 
on  his  part,  to  waive  the  performance  of  a  statutory  duty  of  the 
master,  imposed  for  the  protection  of  the  servant  and  in  the  in- 
terest of  the  public     We  think  they  will  not."  °^ 

91.  Assumption  of  Risk  versus  Public  Policy.  Other  courts 
declare  that  assumption  of  risk  by  the  servant  is  not  a  term  of  his 
employment,^^^  but  has  its  origin  in  the  legal  relations  of  the  par- 
ties, precisely  as  in  the  case  of  the  land  owner  and  an  invited 
guest;  that  when  a  servant  voluntarily  assents  to  a  known  risk, 
no  cause  of  action  in  his  behalf  arises  against  the  statute  violating 

these  two  cases;  Martin  v.  Chicago,  niture  Co.  v.  Bloom,  76  Kan.  127,  90 

Etc.  Ry.,  118  la.  148,  91  N.  W.  1034  Pac.  821,  123  Am.  St.  R.  123  (1907) ; 

(1902) ;  Keenan  v.  Edison,  Etc.  Co.,  Pitzwater  v.  Warren,  206  N.  Y.  355, 

159  Mass.  379,  34  N.  E.  366  (1893);  99    N.    E.    1042    (1912),    overruling 

Anderson   v.   C.   N.   Nelson  Lumber  Knlsley  v.  Pratt,  148  N.  Y.  372,  in 

Co.,  67  Minn.  79,  69  N.  W.  630  (1896) ;  preceding    note;    Amiano    v.    Jones 

Knisley  v.  Pratt,  148  N.  Y.  372,  42  &  L.  S.  Co.,  233  Pa.  523,  82  At.  780 

N.  E.  986,  32  L.  R.  A.  367   (1896H  (1912);   12  Columbia  Law  Rev.  733 

Wellston  Coal  Co.  v.  Smith,  65  Ohio  (1912) ;  Labbatt  on  Master  and  Ser- 

St.  71,  61  N.  E.  143,  87  Am.  St.  R.  vant,  §§  650-654. 
546,  and  note,  p.  587  (1901) ;  Lang-       52.  Narremore  v.  Cleveland,  Etc. 

lois  V.  Dunn  Worsted  Mills,  25  R.  I.  Ry.,  96  Fed.  398,  37  C.  C.  A.  499,  48 

I  645,    57    At.    910    (1904) ;    Dressier,  L.  R.  A.  68  (1899) ;   Evans  Laundry 

Employers'  Liability.  §  116,  and  au-  Co.  v.  Crawford,  67  Neb.  153,  93  N. 

thorities  cited.  W.  177  (1903). 

51a.  Streeter    v.    Western    W.    S.       52a.  Denver  &  R.  G.  Ry.  v.  Nor- 

Co.,  254  HI.  244,  98  N.  E.  541  (1912) ;  gate,  141  Fed.  247,  72  C.  C.  A.  365,  5 

Kleinfelt  v.  J.  H.  Somers  Coal  Co.,  Ann.  Cas.  448,  6  L.  R.  A.,  N.  S.  981 

156  Mich.   473,   121   N.   W.   118,   132  (1905). 

Am.  St.  R.  532  (1909) ;  Western  Fur- 
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employer  and  "  hence  there  is  none  from  which  the  contract  ex- 
empts ;"  that  "  it  is  quite  as  obnoxious  to  public  policy,  independ- 
ent of  the  penalty  imposed,  for  the  employee  to  aid  and  encourage 
the  employer  to  violate  it ;"  ^'  that  the  statute  "  does  not  deprive 
laborers  of  their  free  agency  and  the  right  to  manage  their  own 
affairs."  ^*  Even  these  courts  admit  that  statutes  may  be  so  framed 
as  to  prevent  any  assumption  of  risk  by  employees;  and  such 
statutes  have  been  enacted  in  several  jurisdictions.^^ 

■92.  Distinguishable  from  Contributory  Negligence.  The  con- 
duct of  the  plaintiff  which  we  have  been  considering  under  the 
various  headings  of  leave  and  license,  volenti  non  fit  injuria  and 
assumption  of  risk,  is  to  be  sharply  distinguished  from  contribu- 
tory negligence  on  his  part.  This  distinction  has  not  always  been 
observed,'*  and  no  little  confusion  has  resulted  from  the  failure 
of  judges  in  this  respect  Under  the  statutes  referred  to  in  the 
last  paragraph  the  distinction  comes  out  very  clearly. 

A  railroad  employee  does  not  assume  the  risk  incident  to  the 
employer's  violation  of  a  statute,  requiring  grab-irons  on  all  cars, 
"where  the  statute  expressly  invalidates  any  contract  or  agreement, 
expressed  or  implied,  to  waive  the  benefit  of  the  statute.    But  he 

53.  Martin  v.  Chicago,  Etc.  Ry.,  sumed  risks  as  resting  upon  implied 
118  la.  148,  91  N.  W.  1034  (1902).  contract,    although    in    applying    it 

54.  Knisley  v.  Pratt,  148  N.  Y,  372,  they  frequently  refer  to  the  result, 
42  N.  B.  986,  32  L.  R.  A.  367  (1896) ;  without  discussion,  as  contributory 
overruled  in  Fitzwater  v.  Warren,  negligence."  See  8  Harv.  L.  R.  457, 
206  N.  Y.  355,  supra.  "Volenti  non  fit  injuria,"  by  Charles 

55.  Coley  v.  North  Car.  Ry.,  128  N.  Warren  (1895) ;  Dresser,  Employ- 
C.  534,  39  S.  E.  43  (1901),  applying  ers'  Liability,  §§  84,  86  (1902).  This 
ch.  56,  Priv.  Laws  1897,  §1  1  and  2.  distinction  is  fully  discussed  in  St 
The  latter  section  is  as  follows:  Louis  Cordage  Co.  v.  Miller,  126 
"That  any  contract  or  agreement.  Fed.  495,  63  L.  R.  A.  551  (1903); 
expressed  or  implied,  made  by  an  and  in  Schlemmer  v.  Buffalo,  Etc. 
employee  of  said  company  to  waive  Ry.,  220  U.  S.  590,  597-599,  31  Sup. 
the  benefit  of  the  aforesaid  section  Ct.  561  (1910).  By  statute  the 
shall  be  null  and  void."  See  other  defense  of  assumption  of  risk  had 
statutes  referred  to  in  Dresser,  Em-  been  abolished,  but  this  was  held  not 
ployers'  Liability,  pp.  248,  249,  604.  to  affect  the  defense  of  contributory 

56.  In  David  v.  New  York,  On.,  negligence.  Compare  the  opinion  of 
Etc.  Ry.,  170  N.  Y.  459,  63  N.  E.  541  Day,  J.,  in  this  volume,  with  that  of 
(1902),  Vann,  J.,  says:  "Nearly  all  Holmes,  J.,  in  the  same  ease,  in  206 
courts  recognize  the  doctrine  of  as-  U.  S.  1,  27  Sup.  Ct.  407  (1907). 
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may  be  guilty  of  contributory  negligence  in  taki^^fiofii*?!  the 
drainpipes  of  an  engine-tender,  knowing  that  they  were  not  put 
there  to  be  used  as  grab-irons."  In  that  event,  his  contributory 
negligence  will  bar  a  recovery,  as  in  other  similar  cases."* 

Not  a  few  of  the  cases  often  cited  for  the  proposition  that  a  de- 
fendant is  absolved  from  the  performance  of  a  statutory  duty,  by 
the  plaintiff's  assumption  of  the  risk,  have  decided  only,  that  con- 
tributory negligence  of  the  plaintiff  may  bar  his  action,  although 
the  defendant  is  guilty  of  a  breach  of  statutory  duty  towards  plain- 
tiff.^ Contributory  negligence  is  established  in  such  eases,  by 
showing  that  the  plaintiff  recklessly  exposed  himself  to  manifest 
peri].'^ 

§   9.    PLAINTIFF  A  WEOJfGDOEB. 

93.  Not  an  Outlaw.  We  have  seen  that  a  person,  who  is  in- 
jured while  engaged  in  an  illegal  fight,  may  recover  against  his 
assailant,  although  he  voluntarily  assented  to  the  assailant's  con- 
duct. This  is  not  the  result  of  unfair  discrimination  between  the 
parties,  but  of  various  considerations  of  public  policy. 

94.  Illegality  of  Conduct  as  a  Bsir  to  Recovery.  In  some  in- 
stances, however,  the  ill^alityof  the  plaintiff's  conduct,  at  the 
time  of  his  injury,  bars  a  recovery,  but  to  have  this  effect,  his 
illegal  conduct  must  form  a  part  of  his  cause  of  action,  or  must  be 
a  contributing  cause  of  his  injury.     "  While  this  principle  is  imi- 

67.  Coley  v.  North  Car.  Ry.,  128  N.  (1S92) ;    Lowe   v.   Southern  Ry..  85 

C.  534.  39  S.  E.  43  (1901).  S.  C.  363,  67  S.  E.  460   (1910).     In 

57a.  Lowe  v.  Southern  Ry.,  85  S.  Poli  v.  Numa  Block  Coal  Co.,  149 

C.  363,  67  S.  E.  460  (1910) ;  Dumphy  la.  104,  127  N.  W.  1105,  33  L.  R.  A., 

V.  N.  Y.  &  N.  H.  Ry.,  196  Mass.  471,  N.  S.  646   (1910),  it  is  said:   "The 

82  N.  E.  675,  13  L.  R.  A.,  N.  S.  675  servant    could    wait    a    reasonable 

(1907).  time  for  the  work  of  repair  to  he 

58.  Victor   Coal   Co.   v.   Muir,   20  done   without   being   charged    with 

Colo.  320,  38  Pac.  378,  46  Am.  St.  R.  contributory  negligence  unless  the 

299  (1894) ;  (Jodfrey  v.  Coal  Co.,  101  hazard  was  so  great  that  no  reason- 

Ky.  339,  41  S.  W.  10  (1897);  Queen  ably  prudent  person  would  expose 

v.  Dayton  Coal  Co.,  95  Tenn.  458,  32  himself  to  it.    Whether  such  condi- 

S.  W.  460,  49  Am.  St  R.  935  (1895).  tions  existed  was  a  jury  question." 

58a.  Mason   v.   Railroad   CJo..   Ill  Houston,  Etc.  Ry.  v.  De  Walt,  96 

N.    C.    482,    494,    16    S.    E.    701,    18  Tex.  121,  70  S.  W.  531,  97  Am.  St  R. 

K   R.  A.   845,   32   Am.   St   R.   814  877,  with  full  note  (1902). 
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versally  recognized,  there  is  a  great  practical  difficuty  in  apply- 
ing it.  The  best  minds  often  differ  upon  the  question  whether  in 
a  given  case,  illegal  conduct  of  a  plaintiff  was  a  direct  and  proxi- 
mate cause  contributing  with  others  to  his  injury,  or  was  a  mere 
condition  of  it ;  or  to  state  the  question  in  another  way,  appropriate 
to  the  reason  of  the  rule,  whether  or  not  his  own  illegal  act  is  an 
essential  of  his  case  as  disclosed  by  all  the  evidence."  ^ 

95.  Difficulty  in  Applying  the  Principle.  The  practical  diffi- 
culty referred  to  in  the  foregoing  extract  is  aptly  illustrated  by 
two  lines  of  Massachusetts  decisions.  As  great  a  judge  as  Chief 
Justice  Shaw  ruled  that  the  act  of  a  plaintiff  (injured  by  reason 
of  a  defect  in  a  highway)  in  driving  for  pleasure  on  Sunday  in 
violation  of  the  statute,  was  "  a  species  of  fault  on  his  part  that 
concurred  in  causing  the  damage  complained  of."  '"  Justice  Mor- 
ton, approving  this  view,  declared :  "  Whoever  travels  on  the 
Lord's  day,  except  for  necessity  or  charity,  is  acting  in  violation 
of  the  law.  Such  act  of  traveling  itself  is  unlawful,  and  if,  in 
the  course  and  as  an  incident  of  such  traveling,  the  traveler  sus- 
tains an  injury  his  unlawful  act  necessarily  is  a  contributing  cause 
of  the  injury."  °'  In  another  line  of  cases,  the  same  court  has 
sustained  recoveries  by  plaintiffs  "who  were  injured,  while  travel- 
ing in  violation  of  the  Sunday  law,  by  an  attacking  dog,^^  or  negli- 
gent fellow-traveler.^ 

96.  Violation  of  Sunday  Laws.  The  ruling  of  Chief  Justice 
Shaw  has  not  commended  itself  to  judges  outside  of  Massachu- 
setts, and,  in  that  State,  it  has  been  negatived  by  statute."  Ac- 
cording to  the  prevailing  view,  a  traveler  in  violation  of  the  Sun- 
day law  is  not  a  trespasser  upon  the  highway.  If  he  brings  an 
action  for  injuries,  caused  by  the  defective  street  or  bridge,  "  the 

59.  Newcomb  v.  Boston  Protective  134  Mass.  95  (1883). 

Dep.,  146  Mass.  596,  4  Am.  St.  R.  354,  64.  Gen.   Laws,  Mass.,  L.  1884,  c. 

16  N.  E.  555  (1888).  37,  §  1.     "The  provision  of  c.  98  of 

60.  Bosworth  v.  Inhabitants  of  the  Pubisic  Statutes,  relating  to  the 
Swansey,  10  Met.  (Mass.)  363  (1845).  observance  of  the  Lord's  Day  shall 

61.  Lyons  v.  Desotelle,  124  Mass.  not  constitute  a  defense  to  an  action 
387  (1878).  for  a  tort  or  injury  suffered  by  a 

62.  White  v.  Lang,  128  Mass.  598  person  on  that  day."  Read  v.  Bos. 
(1880).  &  A.  Ry.,  140  Mass.  199,  4  N.  E.  227 

6S.  Wallace  v.  Merimack,  Etc.  Co.,   (1885). 
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iault  which  prevents  a  recovery  is  one  which  directly  contributes 
to  the  accident :-  as  carelessness  in  driving,  either  a  vicious  or  un- 
manageable horse,  or  at  an  improper  rate  of  speed,  or  without  ob- 
servation of  the  road,  or  in  an  insufficient  vehicle,  or  with  a  de- 
fective harness,  or  in  a  state  of  intoxication,  or  under  some  other 
condition  of  driver,  horse  or  carriage,  which  may  be  seen  to  have 
brought  about  the  injury."  ^  If,  in  a  given  case,  "  the  same  causes 
would  have  produced  the  same  result  upon  any  other  day,  the  fact 
that  the  accident  occurred  on  Sunday  is  immaterial  in  consider- 
ing the  cause  of  it,  or  the  question  of  contributoiy  negligence ;"  ^ 
and  plaintiff's  violation  of  the  law  is  only  a  condition  and  not  a 
cause  of  his  harm." 

Q7.  Illegal  Conduct  an  Element  in  the  Cause  of  Action.  On 
the  other  hand,  if  the  plaintiff's  illegal  conduct  is  an  essential  ele- 
ment of  his  case  when  all  the  facts  appear,  a  court  will  not  lend 
him  its  aid.  His  harm  is  not  a  legal  injury.  This  is  admirably 
illustrated  by  three  eases  tried  at  the  same  term  in  North  Caro- 
lina. In  the  first  of  these,^  it  appeared  that  plaintiff,  a  soldier 
in  the  Confederate  service,  was  injured  in  a  railroad  accident, 
while  being  carried  by  the  defendant's  company  to  the  field  of  hos- 
tile operations  against  the  United  States. 

"  If  the  rebellion  had  been  successful,"  said  the  court,  "  and  a 
government  had  been  founded  upon  that  success,  it  would  doubt- 

65.  Danforth,  J.,  in  Platz  v.  City  land.  Etc.  Ry.,  3  Ohio  St.  172  (1854) ; 
of  Cohoes,  89  N.  Y.  219  (1882).  Mohney  v.  Cook,  26  Pa.  342  (1855); 

66.  III.  Railroad  Co.  v.  Dick,  91  Baldwin  v.  Barney,  12  R.  I.  392,  34 
Ky.  434,  15  S.  W.  665  (1891),  Am.   R.  670    (1879);    Eagan   v.   Ma- 

67.  Phila.,  Etc.  Ry.  v.  Phila.,  Etc.  guire,  21  R.  I.  189,  42  At.  506  (1890) ; 
Towboat  Co.,  23  How.  (U.  S.)  209  Sutton  v.  Wanwatosa,  29  Wis.  21,  9 
(1859) ;  Black  v.  City  of  Lewiston,  Am.  R.  534  (1871) ;  cf.  Harrington  v. 
2  Idaho,  254,  13  Pac.  80  (1887);  Los  Angeles  Ry.,  140  Cal.  514,  74 
Schmid  v.  Humphrey,  48  la.  652,  30  Pac.  15,  63  L.  R.  A.  238  (1903).  A 
Am.  R.  414  (1878) ;  Bigelow  v.  Reed,  bicycle  rider  injured  while  racing, 
51  Me.  325  (1863) ;  Sharp  v.  Ever-  in  violation  of  a  city  ordinance, 
green  Township,  67  Mich.  443,  35  N.  Judgment  for  |10,000,  affirmed. 

W.  67  (1887) ;  Opsahi  v.  Judd,  30  68.  Turner  v.  North  Car.  Ry.,  63 
Minn.  126,  14  N.  W.  575  (1883) ;  N.  C.  522  (1869) ;  Wallace  v.  Cannon, 
Woodman  v.  Hubbard,  5  Fost.  (25  38  Ga.  199  (1868) ;  accord,  Fivas  v. 
N.  H.)  67  (1852);  Carroll  v.  Staten  Nicholls,  2  M.,  G.  &  S.  500,  52  Eng. 
Island  Ry.,  58  N.  Y.  126,  17  Am.  R.  C.  L.  501  (1846). 
221    (1874);    Kerwhacker  v.   Cleve- 
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less  have  been  legitimate  for  the  courts  of  such  a  government  to 
adjust  the  rights  of  those  who  had  been  engaged  in  establishing  it. 
But  will  the  courts  of  the  government  which  was  attempted  to  be 
destroyed,  interfere  to  redress  one  of  the  insurgents  who  was  dis- 
abled in  the  very  act  of  hostility  to  the  government  whose  aid  he 
now  seeks  ?  It  will  consult  its  dignity  and  not  interfere  in  this 
dispute.  The  act  of  going  to  the  field  of  operations  was  illegal, 
and  the  contract  of  the  defendant  to  aid  him  by  carrying  him  to 
the  field  was  an  illegal  contract,  and  there  can  be  no  recovery." 

In  the  second  case,*'  growing  out  of  the  same  accident,  the  de- 
fendant failed  to  show  that  the  plaintiff  was  then  going  in  order 
to  take  part  in  the  confederate  service,  and  he  recovered  a  vei^ 
diet  of  $2,000.  In  the  third  case,™  the  plaintiflE's  "  intestate  was 
an  ofiicer  of  the  Confederate  States  army  at  home  on  a  furlough, 
and  was  killed  by  the  negligence  of  officials  of  the  defendant, 
while  returning  home  from  a  visit  to  friends.  Plaintiff  recovered 
a  verdict  for  $3,000." 

98-  Duty  Towards  a  Law  Breaker.  It  is  thus  apparent  that 
a  law-breaker  is  not  an  outlaw.  The  fact  that  one  has  committed 
larceny  gives  no  legal  warrant  to  a  mob  to  seize  and  threaten  him 
with  hanging."  It  "  would  work  a  confusion  of  relations  and 
lend  a  very  doubtful  assistance  to  morality  to  allow  an  offender 
against  the  law,  to  the  injury  of  another,  to  set  off  against  the 
plaintiff  that  he  too  is  a  public  offender."  '^  But  th»  illegal  con- 
duct of  the  plaintiff,  though  not  directly  contributing  to  his  injury 
in  a  particular  case,  may  modify  the  defendant's  duty  towards 
him.i  A  land  owner  has  no  right  to  treat  a  trespasser  as  an  out- 
law, and  proceed  to  shoot,"  or  dynamite'*  or  stone'"  him.     On 

69.  Ireland  v.  North  Car.  Ry.,  63  71.  Stallings  v.   Owen.  51  111.  92 
N.  C.  526n  (1869).  (1869). 

70.  Clark  v.  Raleigh,  Etc.  Ry.,  63  72.  Mohney  v.   Cook,   26   Pa.   342 
N.  C.  526n  (1869) ;  accord.  Gross  v.  (1855). 

Miller,  93  la.  72,  26  L.  R.  A.  605,  61  73.  Bird  v.  Holbrook,  4  Blng.  628, 

N.  W.  385  (1894).     It  is  no  defense  29  R.  R.  657  (1828). 

to  an  action  for  negligent  shooting  74.  Carter  v.  Columbia,  Etc.  Ry., 

that,    at    the    time    of    the    injury,  19  S.  C.  20  (1883). 

plaintiff  and  defendant  were  violat-  75.  Conners  v.  Walsh,  131  N.  Y. 

ing  a  statute  prohibiting  shooting  590,  30  N.  E.  59  (1892). 

on  Sunday. 
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the  other  hand,  he  is  not  liable  to  such  an  one  for  mere  negligence. 
The  extent  of  his  duty  is  to  abstain  from  inflicting  upon  him  will- 
ful or  wanton  injury.'* 

99.  Illegal  Business  Outside  the  Pale  of  the  Law.  While  a 
law-breaker  is  not  an  outlaw,  the  business  which  he  carries  on,  or 
the  property  which  he  owns  may  be  outside  the  pale  of  the  law. 
For  example,  the  author  of  a  copyrighted  book,  which  is  under 
the  ban  of  the  law  as  indecent  or  immoral,  cannot  maintain  an  ac- 
tion against  one  who  pirates  it,  or  otherwise  interferes  with  its 
sale."  Nor  can  a  person  who,  under  the  guise  of  conducting  a 
drug  store,  carries  on  an.  illicit  traffic  in  intoxicating  liquors,  be 
heard  to  complain  that  he  has  been  forced  to  discontinue  this  il- 
legal business  and  has  lost  the  profits  thereof,  by  reason  of  threats 
of  the  defendant,  that  if  he  did  not  discontinue  it,  he  must  take 
the  consequences.  To  such  a  case  the  maxim  applies  ex  dolo  malo 
non  oritur  actioJ^  But  it  does  not  apply  to  property  which  the 
law  recognizes  as  valuable  for  lawful  use,  although  at  the  time 
it  was  converted  or  injured,  the  owner's  use  of  it  was  unlaw- 
ful.'«* 

76.  Carter  v.  Columbia,  Etc.  Ry.,  682,  47  S.  B.  765,  67  L.  R.  A.  227 
19  S.  C.  20  (1883);  Condran  v.  Chi-  (1904),  and  the  later  decision  was 
cago.  Etc.  Ry.,  67  Fed.  522,  32  U.  S.  followed  in  Bradburn  v.  Whatcom 
App.  182,  14  C.  C.  A.  506,  28  L.  R.  A.  Co.  Ry.  &  L.  Co.,  45  Wash.  582,  88 
749  (1895) ;  Way  v.  Chicago,  Etc.  Pac.  1020,  14  L.  R.  A.,  N.  S.  526,  with 
Ry.,  64  la.  48,  19  N.  W.  828  (1884);    note  (1907). 

Bullard  v.  Mulligan,  69  la.  416,  29  77.  Lawrence  v.  Smith,  Jacob,  471 
N.  W.  404  (1886) ;  Purple  v.  Union  (1822) ;  Stockdale  v.  Onwhyn,  5  B.  & 
Pac.  Ry.,  114  Fed.  123.  51  C.  C.  A.  C.  173,  7  D.  &  R.  625,  2  C.  &  P.  163 
564,  and  cases  cited  (1902).  The  (1826).  So,  one  who  fraudulently 
same  principle  has  been  applied  in  mingles  his  chattels  with  those  of 
cases  brought  by  persons  injured  another  loses  all  legal  right  to  them, 
through  a  carrier's  negligence,  while  and  is  remediless  against  him  who 
riding  on  a  free  pass,  given  and  used  appropriates  the  whole  mass ;  Steph- 
in  violation  of  a  statute:  McNeill  v.  enson  v.  Little,  10  Mich.  434  (1862). 
Durham.  Etc.  Ry.,  132  N.  C.  510,  44  78.  Prude  v.  Sebastian.  107  La.  64, 
S.  E.  34,  95  Am.  St  R.  641  (1903);  31  So.  764  (1902). 
State  V.  Southern  Ry.,  122  N.  C.  78a.  Krelter  v.  Nichols,  28  Mich. 
1052,  30  S.  E.  133,  41  L.  R.  A.  246  496  (1874);  Osborne  v.  State.  115 
(1898).  The  McNeill  case  was  re-  Tenn.  717,  92  S.  W.  853,  5  Ann.  Cas. 
versed  upon  a  rehearing,  135  N.  C.  797  (1903). 
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100.  Doctrine  Misapplied.  This  maxim  was  misapplied,  it 
is  submitted,  in  a  recent  Illinois  case."  Plaintiff  was  negligently 
shot  by  defendant  while  they  with  others  were  engaged  in  "a 
charivari  of  a  young  married  couple."  The  transaction  being  an 
illegal  one,  the  plaintiff's  cause  of  action  was  held  to  be  within  the 
maxim.  His  unlawful  act,  in  becoming  a  member  of  the  party, 
was  declared  to  concur  in  causing  his  damage,  and  thus  to  bar  his 
recovery.  Indeed,  the  court  went  so  far  as  to  assert  that  as  plain- 
tiff and  defendant  were  members  of  a  party  engaged  in  breaking 
the  law,  the  plaintiff  was  responsible  for  every  act  of  the  defend- 
ant in  carrying  on  the  charivari,  and,  hence,  the  shooting  was  as 
much  the  act  of  the  plaintiff  as  of  any  other  person  engaged  in  the 
enterprise.  It  would  seem  that  his  membership  in  this  party  was 
merely  a  condition  and  not  a  cause  of  the  injury. 

§   10.    REMOTENESS  OF   DAMAGE;   PKOXIMATE    CAUSE. 

Y  101.  Statement  of  Rule.  Persons  often  escape  legal  liability 
•for  the  results  of  their  wrongful  conduct,  on  the  ground  that  the 
plaintiff's  harm  was  too  remote.  "A  man's  responsibility  for  his 
negligence,"  it  is  said,  "  must  s-top  somewhere."  ^  Although  the 
general  rule  is,  undoubtedly,  that  a  wrongdoer  must  answer  for 
the  damages  caused  by  his  misconduct,  our  law  strives  to  apply 
this  rule  in  a  practical  and  reasonable  manner.  "  It  is  impossible 
to  trace  any  wrong  to  all  its  consequences.  They  may  be  con- 
nected together  and  involved  in  an  infinite  concatenation  of  cii^ 
cumstances.  As  said  by  Lord  Bacon,  '  it  were  infinite  for  the  law 
to  judge  the  cause  of  causes,  and  their  impulsion  one  of  another. 
Therefore,  it  contenteth  itself  with  the  immediate  cause,  and 
judgeth  of  acts  by  that,  without  looking  to  any  further  degree.'  *' 
The^best  statement  of  the  rule  is  that  a  wrongdoer  is  responsible 
for  ,the  natural  and  proximate  consequences  of  his  misconduct."  *^ 

79.  Gllmore  v.  Fuller,  198  111.  130,  113  la.  557,  85  N.  W.  784,  54  L.  R. 

65  N.  E.  84,  60  L.  R.  A.  286  (1892).  A.  367  (1901). 

Reversing  same  case  in  99  111.  App.       80.  Hoag  v.  Lake  Shore,  Etc.  Ry., 

272  (1901);  Cf.  Evans  v.  Waite,  83  85  Pa.  293  (1877). 
Wis.  286,  53  N.  W.  445  (1892) ;  Hor-       81.  Maxims  of  the  Law,  Reg.  1. 
ton  V.  Wylle,  115  Wis.  505,  93  N.  W.       82.  Ehrgott  v.  Mayor,  Etc.,  96  N. 

245   (1902);    Osborne  v.   Van  Dyck,  Y.  264  (1884). 
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102.  Line  is  Sometimes  Arbitrary.  Even  in  this  form,  the 
rule  has  proved  difficult  of  application.*'  In  some  cases,  the  diffi- 
culty has  been  surmounted  by  arbitrarily  drawing  a  line  beyond 
which  all  consequences  are  ticketed  "  remote."  For  example,  a 
person  slanders  another.  Nothing  is  more  natural  than  the  repe- 
tition of  that  slander  by  the  hearer.  And  yet,  though  this  natural 
consequence  follow  immediately  with  serious  pecuniary  harm  to 
the  victim,  the  author  of  the  slander  is  not  legally  answerable  for 
the  harm.  His  liability  is  limited  to  damage  done  by  his  original 
utterance.  For  the  harm  inflicted  by  the  repetition  only  the  re- 
peater is  liable.**  His  misconduct  is  the  proximate  cause  of  this 
harm.  This  will  be  discussed  more  fully  in  the  chapter  on  Defama- 
tion. 

A  like  arbitrary  line  has  been  drawn  by  the  New  York  Court  of 
Appeals  in  cases  of  negligent  fires.*^  The  proximate  consequence 
is  restricted  to  damage  inflicted  upon  an  abutting  owner.  If  the 
fire  extends  beyond  his  premises,  whetiier  they  be  ten  feet  or  ten 
miles  in  breadth,  its  destruction  is  too  remote  to  make  the  negligent 
originator  of  the  fire  liable  therefor.  This  limitation  is  admitted 
to  be  arbitrary,  "  but,"  it  is  claimed,  "  it  recognizes  the  principle 
that  we  should  live  and  let  live.  Fires  often  occur  from  the  trivial 
acts  of  the  most  prudent  persons.     Great  conflagrations  are  daily 

83.  Perhaps  this  difficulty  is  best  911,  41  Am.  R.  41  (1882);  with  Snow 
disclosed  by  comparing  cases,  in  v.  N.  Y.,  Etc.  Ry.,  185  Mass.  321,  70 
which  the  facts  are  substantially  N.  E.  205  (1904). 
the  same,  but  the  conclusions  are  84.  Elmer  v.  Fesseinden,  151  Mass. 
opposed,  e.  g..  cf.  Seale  v.  Gulf.  Etc.  359,  5  L.  R.  A.  724,  24  N.  E. 
Ry.,  65  Tex.  274  (1886);  negligent  208  (1890).  If  the  first  speaker  au- 
fire  by  defendant  not  the  proximate  thorized  the  repetition  of  the  slan- 
cause  of  injury  to  person  attempting  der  such  repetition  Is  virtually  his 
to  put  It  out,  with  Glanz  v.  Chicago,  act  through  an  agent,  and  he  must 
Etc.  Ry.,  119  la.  611,  93  N.  W.  575  answer  for  it.  Washington  Gas 
(1903),  it  is  the  proximate  cause.  Light  Co.  v.  Lansden,  172  U.  S.  534, 
Stone  V.  Boston,  Etc.  Ry.,  171  Mass.  19  Sup.  Ct  R.  296  (1899). 
536,  51  N.  E.  1,  41  L.  R.  A.  794  (1898),  85.  Ryan  v.  New  York  Central,  35 
with  Pittsburgh,  Etc.  Ry.  v.  Wood,  N.  Y.  210,  91  Am.  Dec.  49  (1866); 
94  Fed.  618  (1899).  The  prevailing  Hoffman  v.  King,  160  N.  Y.  618,  55 
and  dissenting  opinions  in  Seifter  v.  N.  E.  401,  73  Am.  St.  R.  715,  46  L.  R. 
Brooklyn,  Etc.  Ry.,  169  N.  Y.  254,  62  A.  672  (1899).  See  able  dissenting 
N.  E.  349  (1901) ;  Brown  v.  Chicago,  opinion  of  Vann,  J.,  in  which  Parker, 
Etc.  Ry.,  54  Wis.  342,  11  N.  W.  356,  C.  J.,  concurred. 
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reported.  Kot  long  since  one  of  our  largest  cities  substantially  dis- 
appeared within  a  single  day.  No  person,  however  cautious,  is 
exempt:  misfortune  may  overtake  him  in  a  forgetful  moment,  or 
through  fault  in  the  members  of  his  family  or  servants.  No  man 
is  able  to  answer  for  all  the  remote  consequences  of  his  acts  and 
those  for  whom  he  is  responsibla"  ^ 

103.  The  Opposite  Viewr: — In  reply  to  this  reasoning,  other 
courts  have  said,*'  that  it  is  better  and  more  in  accordance  with  the 
relative  rights  of  others,  that  he  should  be  ruined  through  whose 
negligence  a  number  of  buildings  lare  burned,  than  that  the  various 
owners  should  suffer  a  loss  which  is  in  no  way  attributable  to  fault 
on  their  part.  The  assumption  that,  if  a  great  loss  is  to  be  borne, 
it  would  better  be  distributed  among  many  innocent  victims  than 
wholly  visited  upon  the  wrongdoer,  does  not  seem  either  reason- 
able or  just. 

104.  Leaving  Remoteness  to  the  Jury.  Another  way  of  sur- 
mounting the  difficulty,  inherent  in  this  rule,  is  to  leave  the  ques- 
tion of  remoteness  to  the  jury.  It  is  frequently  resorted  to  by 
American  courts  '*  although  it  has  been  criticised  by  eminent  judges 

i 

86.  Haight,  J.,  in  Hoffman  v.  King,  (1872) ;  Bishop  v.  St.  Paul  City  Ry., 
supra.  Similar  Tiews  are  expressed  48  Minn.  26,  50  N.  W.  927  (1892); 
in  Kerr  t.  Penn.  Ry.,  62  Pa.  353  Dickson  v.  Omaha,  Etc.  Ry.,  124  Mo. 
(1870).  140.  27  S.  W.  476  (1894);  Oilman  v. 

87.  Hoyt  V.  Jeffers,  30  Mich.  181  Noyes,  57  N.  H.  627  (1876) ;  Wiley  v. 
(1874) ;  Lillibridge  v.  McCann,  117  West,  J.  Ry.,  44  N.  J.  L.  247  (1882) ; 
Mich.  84,  75  N.  W.  288,  41  L.  R.  A.  Ehrgott  v.  Mayor,  Etc.,  96  N.  Y.  264 
381  (1898) ;  Pent  v.  Toledo,  Etc.  Ry.,  (1884) ;  Thomas  v.  Central  Ry.  of  N. 
59  111.  349  (1871);  Milwaukee,  Etc.  J.,  194  Pa.  511,  45  At.  344  (1900); 
Ry.  V.  Kellogg,  94  U.  S.  469  (1876).  Harrison    v.    Berkley,    1    Strobhart 

88.  MUwaukee,  Etc.  Ry.  v.  Kel-  Law  (S.  C.)  525  (1847) ;  Texas  & 
logg,  94  U.  S.  469  (1876):  "The true  Pac.  Ry.  v..  Howell,  .224  U.  S.  577, 
rule  Is  that  what  is  the  proximate  32  Sup.  Ct.  601  (1912).  In  this  case 
cause  of  an  injury  Is  ordinarily  a  Pott's  disease  developed  after  the 
question  for  the  jury.  It  is  not  a  injury  negligently  inflicted  by  the 
question  of  science  or  of  legal  railroad  company  upon  the  plaintiff, 
knowledge.  It  is  to  be  determined  and  though  it  was  not  discovered 
as  a  fact,  in  view  of  the  oircum-  until  a  year  after  the  accident,  it 
stances  of  fact  attending  it."  S.  P.  was  held  that  the  jury  were  war- 
in  Pastene  v.  Adams,  49  Cal.  87  ranted  In  finding  that  defendant's 
(1874) ;  Village  of  Carterville  v.  negligence  was  the  proximate  cause 
Cook,  129  111.  152   (1889) ;   Lane  v.   of  the  disease. 

Atlantic     Works,     111     Mass.     136 
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in  this  country,**  and  is  under  the  ban  of  judicial  opinion  in  Eng- 
land." Lord  Blackburn,  after  commenting  on  the  vagueness  of  the 
rule,  and  comparing  the  line  vrhioh  has  to  be  drawn,  in  these  cases, 
to  that  between  night  and  day,  declared :  '"  I  do  not  think  it  is 
any  one's  fault  that  the  rule  cannot  be  put  any  more  definitely.  I 
think  it  must  be  left  as  vague  as  ever  as  to  where  the  line  must  be 
drawn. — ^but  I  think,  in  each  case,  the  court  must  say  whether  it 
is  on  the  one  side  or  the  other ;  and  I  do  not  think  the  question  of 
remoteness  ought  ever  to  be  left  to  the  jury.  That  would  be  in 
effect  to  say  that  there  shall  be  no  such  rule  as  to  damages  being 
too  remote;  and  it  would  be  highly  dangerous  if  it  was  left  gen- 
erally to  the  jury  to  say  whether  the  damage  was  too  remote  or 
not."  "1 

Even  in  this  country  when  the  question  of  remoteness  is  raised 
by  the  pleadings,'"  or  when  it  arises  upon  agreed  or  undisputed 
facts  from  which  but  one  inference  can  be  drawn  by  reasonable 
men,  it  is  to  be  determined  by  the  court.*^    To  quote  from  a  recent 

89.  In  Oilman  v.  Noyes,  57  N.  H.  92.  Bosch  v.  Burlington,  Etc.  Ry., 
627  |1876).  Ladd,  J.,  said:  "The  44  la.  402  (1876);  McDonald  v. 
question  is,  whether  courts  can  re-  Snelling,  14  Allen  (Mass.)  290 
lieve  themselves  from  troublesome  (1867);  Molbus  v.  Town  of  Waits- 
inquiries  of  this  description  by  hand-  field,  75  Vt.  122,  53  At  775  (1902). 
ing  them  over  to  the  jury  for  deter-  93.  Goodlander  Mill  Co.  v.  Stand- 
mination.  I  am  not  prepared  to  ad-  ard  Oil  Co.,  63  Fed.  400  (1894) ; 
mit  that  they  can."  SchefEer   v.    Washington,   Etc.   Ry., 

9«.  Scott  V.  Shepherd,  2  W.  Bl.  105  U.  S.  249  (1881) ;  Thomas  v. 
892,  3  Wils.  403  (1773);  Rommey  Lancaster  Mills,  71  Fed.  481  (1896); 
Marsh  v.  Trinity  House,  L.  R.  5  Mayor,  Etc.  of  Macon  v.  Dykes,  103 
Exch.  204  (1870) ;  Lynch  v.  Knight,  Ga.  847,  31  S.  E.  443  (1898) ;  Alezan- 
9  H.  L.  C.  477  (1861) ;  Clerk  &  Lind-  der  v.  Town  of  Newcastle,  115  Ind. 
sell  on  Torts,  p.  116;  of.  Engelhart  51,  17  N.  E.  200  (1888);  Bentley  v. 
T.  Farrant  &  Co.  (1897),  1  Q.  B.  240,  Fisch  Lumber  Ck).,  51  Ia.  Ann.  451, 
243,  66  L.  J.  Q.  B.  122.  "  In  this  25  So.  262  (1899) ;  Martinez  v.  Bern- 
case,  If  there  had  been  any  doubt  of  hard,  106  La.  368,  30  So.  901  (1901) ; 
its  being  the  effective  cause,  and  the  Marsh  v.  Great  Nor.  Co.,  101  Me.  489. 
matter  had  been  tried  by  a  jury,  the  64  At.  844  (1906) ;  Maryland  Steel 
question  must  have  been  left  to  Co.  v.  Marney,  88  Md.  482,  42  At.  60 
them."  (1898);    Loker  v.   Damon,   17  Pick. 

91.  Hobbs  v.  London,  Etc.  Ry.,  L.  (Mass.)  284  (1835);  Carter  v.  Towne, 
R.  10  Q.  B.  11,  122,  44  L.  J.  Q.  B.  49  103  Mass.  507  (1870) ;  Salisbury  v. 
(1875),  cited  approvingly  in  Glassey  Herchenroder,  106  Mass.  458  (1871); 
V.  Worcester  ConsoL  Co.,  185  Mass.  Daniels  v.  N.  Y.,  Etc.  Ry.,  183  Mass. 
315,  70  N.  E.  199  (1904).  393,  67  N.  E.  424  (1908);  Dickson  ▼. 
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decision:  "  The  question  of  remote  and  proximate  cause  is  gen- 
erally for  the  jury.  This  proposition,  however,  is  necessarily  sub- 
ject to  the  limitation  affecting  the  submission  of  all  questions  of 
fact  to  the  jury:  that  if  on  the  evidence  reasonable  men  can  come 
to  only  one  conclusion,  there  is  no  question  for  their  decision.'"^'' 

105.  Usual  Instruction  to  the  Jury.  In  case  the  question  is 
left  to  the  jury,  the  court  instructs  them  that  they  are  to  find  for  the 
plaintiff,  if,  in  their  opinion,  there  was  an  unbroken  connection  be- 
tween the  defendant's  wrongful  act  and  the  plaintiff's  injury,  so 
that  the  injury  was  a  result  naturally  and  reasonably  to  be  expected, 
either  as  the  sole  consequence  of  that  and  of  other  causes,  which 
might  reasonably  have  been  expected  to  be  set  in  motion  by  it,  or  to 
act  in  concurrence  with  it.'*  On  the  other  hand,  if  in  their  opin- 
ion, the  injury  would  not  have  happened,  but  for  the  intervention 
of  some  new  cause,  which  could  not  have  been  reasonably  antici- 
pated,'^ the  defendant's  act  is  to  Ibe  deemed  the  remote  and  not  the 
proximate  cause,  and  they  should  find  for  the  defendant.'"     At 

Omaha,  Etc.  Ry.,  124  Mo.  140,  27  S.  95.  An  example  of  such  a  cause  is 

W.   476    (1894) ;    Meyer  v.  King,  72  found  in  Afflick  v.  Bates,  21   R.  I. 

Miss.  1,  16  So.  245,  35  L.  R.  A.  474  281,   43  At.   539    (1899).     Explosion 

(1894);  Rooks  v.  Alabama,  Etc.  Ry.,  of   percussion   caps   by   trespassing 

78  Miss.  91,  28  So.  821  (1900) ;  Ward  boy.     An   intervening   cause   fairly 

V.  West  Jersey  Ry.,  65  N.  J.  L.  383,  to  be  anticipated  is  found  in  Owen 

47  At.   561    (1900);   Mars  v.  Del.   &  v.  Cook,  9  N.  D.  134,  81  N.  W.  285, 

Hud.  Ry.,  54  Hun  (N.  Y.),  625  (1889);  starting  a  "back  fire."     In  Daniels 

Mitchell  V.  Rochester  Ry.,  151  N.  Y.  v.  N.  Y.,  Etc.  Ry.,  183  Mass.  393,  67 

107,  45  N.  E.  354,  34  L.  R.  A.  781  N.  E.  424   (1903),  an  act  of  suicide 

(1896) ;  Ewing  v.  Pittsburgh  Ry.  Co.,  by  one  whose  mind  was  disordered 

147  Pa.  40,  23  At.  340  (1892) ;  Willis  by   sickness   caused  by   defendant's 

V.  Armstrong  Co.,  183  Pa.  184,  38  negligence,  was  held  to  be  a  new 

At.  621  (1897) ;  Isham  v.  Dow's  Es-  and  independent  as  well  as  the  effic- 

tate,  70  Vt.  588,  41  At.  585,  45  L.  R.  lent  cause  of  the  death,  and  defend- 

A.  87  (1898);  Loiseau  v.  Arp,  21  S.  ant's  negligence  was  too  remote  to 

D.  566,  114  N.  W.  701,  14  L.  R.  A.,  N.  render  it  liable  for  the  death.    S.  P. 

S.  855  (1908).  in  Horton  v.   Forest  City  Tel.  Co., 

93a.  McGill  v.  Granite  Co.,  70  N.  146  N.  C.  429,  59  S.  E.  1022,  14  L.  R. 

H.  125,  129,  46  At.  684  (1899) ;  Smith  A.,  N.  S.  956  (1907). 

V.    Public    Service    Corporation,    78  9G.  Oilman  v.  Noyes,  57  N.  H.  627 

N.  J.  L.  478,  75  At.  937  (1910).  (1876).     An  excellent  statement  of 

94.  Milwaukee,  Etc.  Ry.  v.  Kellogg,  the  proper  charge  in  these  cases  is 

94  U.  S.  469  (1876) ;  Binford  v.  John-  found  in  Meyer  v.  Milwaukee,  Etc. 

son,  82  Ind.  426  (1882) ;  Lane  v.  At-  Ry.,  116  Wis.  336,  93  N.  W.  6  (1903) ; 

lantic  Works,  111  Mass.  136  (1872).  and    in   Andrews   v.    Chicago,   Etc. 
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times,  the  court  contents  itself  with  instructing  the  jury  more 
briefly,  that  the  rule  of  law  applicable  to  the  case  is,  that  plaintiff's 
injuries  must  be  the  natural  and  proximate  consequences  of  de- 
fendant's misconduct ;  explaining  that  the  term  "  natural "  im- 
ports that  the  consequences  are  such  as  might  reasonably  have  been 
foreseen,  such  as  occur  in  an  ordinary  state  of  things ;  while  the 
term  "  proximate  "  indicates  that  there  must  be  no  other  culpable 
and  efficient  agency  intervening  between  tie  defendant's  derelic- 
tion and  the  loss." 

106.  C>Utting  Fire  Hose  or  Obstructing  Fire  Apparatus.    The 

foregoing  principles  havd  been  applied  in  cases  brought  against 
those  who  have  prevented  firemen  fK>m  promptly  readhing  fires  or 
have  interfered  with  their  work  of  extinguishing  them.  If  defend- 
ant's conduct,'  though  wrongful  towards  the  public,  is  not  violative 
of  any  legal  right  of  the  plaintiff,  it  cannot  be  considered  the  proxi- 
mate cause  of  the  destruction  of  plaintiff's  property.'*  If,  how- 
ever, the  defendant  negligently  cuts  hose  through  whi<ii  water  is 
being  thrown  upon  the  fire,"  or  obstructs  the  streets  through  which 
it  has  notice  that  fire  apparatus  will  pass  on  its  way  to  the  fire,''^ 
and  thus  prevents  the  firemen  from  arresting  or  extinguishing  the 
tire,  his  misconduct  may  be  the  proximate  cause  of  plaintiff's  loss. 
But  it  wiU  be  legally  remote,  if  defendant  had  no  notice  of  the  fire 
or  of  other  facts  indicating  that  its  conduct  would  be  harmful  to 

Ry.,  96  Wis.  348,  71  N.  W.  372  to  plaintiff's  building;  but  plalnUff 
(1S97).  had  no  legal  right  to  have  the  bank 

97.  Wiley  v.  West  Jersey  Ry.,  44   left  in  its  original  condition. 

N.  J.  L.  247  (1882);  Smith  v.  Public  99.  Idttle  Rock  Traction,  Etc.  Co. 

Service  Corporation,  78  N.  J.  L.  478,  v.  McCaskell,  74  Ark.  103,  86  S.  W. 

75  At.  937  (1910);  Batten  v.  Public  997,  70  L.  R.  A.  680,  112  Am.  St.  R. 

Service  Corporation,  75  N.  J.  L.  857,  48    (1905) ;    Metallic,    Etc.    Ry.    v. 

69  At.  164,  18  L.  R.  A.,  N.   S.  640  Pitchburg  Ry.,  109  Mass.  277,  12  Am. 

(1908);   Ehrgott  v.  Mayor,  Etc.,  96  R.  689   (1872);   Phoenix  Ins.  Co.  v. 

N.  Y.  264  (1884) ;  Harrison  v.  Berke-  N.  Y.  C.  &  H.  R.  Ry.,  122  App.  Div. 

ley,  1  Strob.  L.  (S.  C.)  525  (1847);  113,  —  N.  Y.  Supp.  696  (1907),  aff'd 

Isham  V.  Davis  Estate,  70  Vt.  588,  41  196  N.  Y.  554,  90  N.  E.  1164  (1905). 

At.  585,  45  L.  R.  A.  87  (1898).  99a.  Houren  v.  Chic,  M.  &  St.  P. 

98.  Bosch  V.  B.  &  M.  Ry.,  44  la.  Ry.,  236  HI.  680,  86  N.  E.  611,  20  L. 
402  (1876).  Defendant  had  filled  in  R.  A.,  N.  S.  1110,  127  Am.  St.  R.  309 
along  the  river  bank  to  such  an  ex-  (1908) ;  Cleveland,  C,  C.  &  St.  L.  Ry. 
tent  as  to  prevent  the  fire  engines  v.  Tauer,  —  Ind.  — ,  96  N.  E.  758, 
from  throwing  water  from  the  river  39  L.  R.  A.,  N.  S.  20  (1911). 
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plaintiff,  or  to  some  one  similarly  situated.*''*  The  negligent  fail- 
ure of  a  telephone  company  to  give  telephone  connection  between 
plaintiff  and  the  fire  department  has  been  held  too  speculative  and 
remote  to  authorize  a  recovery."'" 

107-  Intentional  wrongdoing  often  subjects  one  to  liability  for 
consequences  which  would  be  deemed  remote  in  the  case  of  mere 
negligence.  If  defendant  is  engaged  in  a  clearly  unlawful  act  he 
will  be  held  answerable  for  the  natural'  results  of  his  act,  though 
they  would  be  treated  as  accidental,^*'*  or  improbable,''*  had  his  act 
been  merely  negligent. 

108.  Legal  Cause.  This  phrase  has  been  proposed  as  a  substi- 
tute for  proximate  cause  "'  but  neither  the  courts  nor  the  text 

99b.  Am.  Sheet  &  Tin  P.  Co.  v.  a  nail  in  it,  slipped  and  unintentlon- 

Pittsburg  &  L.  E.  Ry.,  143  Fed.  789,  ally   hit    plaintiff.      The    defendant 

75  C.  C.  A.  47  (1906).    "We  are  of  was  doing  an  unlawful  act  and  was 

opinion,  therefore,   as   to   the   first  held  liable  for  the  damages  done  to 

question,  that  there  is  no  evidence  plaintiff,    the    accidental    slip    not 

in  this  case,  sufficient  to  require  the  shielding  him. 

same  to  be  submitted  to  the  jury,  99e.  Wyant  v.  Grouse,  127  Mich, 
that  defendant's  servants  were  in  158,  86  N.  W.  527,  53  L.  R.  A.  627 
any  manner  informed  of  the  ex-  (If 01).  Defendant  broke  into  a 
istence  of  the  fire  on  plaintiff's  shop  and  started  a  fire,  which  later 
property,  or  had  any  notion,  from  consumed  it.  He  was  held  liable, 
.observation,  or  otherwise,  of  a  sltua-  though  he  was  not  negligent  in 
tion  which  required  them  to  stop,  or  managing  the  fire,  and  the  manner 
demanded  extra  caution  on  their  in  which  it  ignited  the  building  was 
part,  until  after  the  stoppage  of  the  unexplained:  Eten  v.  Luyster  60  N 
train  at  or  near  the  Fifteenth  street  Y.  252,  260  (1875).  Defendant  wrong- 
crossing."  fully   removed   plaintiff's   feed   box 

99c.  Lebanon,  Etc.  Tel.  Co.  v.  Len-  from  a  building  and  was  held  liable 
ham  L.  Co.,  131  Ky.  718,  115  S.  W.  for  the  loss  of  a  quantity  of  money 
824,  21  L.  R.  A.,  N.  S.  115  (1909).  which  defendant  strangely  kept  in 
The  petition  proceeds  upon  the  the  feed  box.  The  improbability  of 
theory  that  had  defendant's  agent  money  being  kept  in  the  feed  box 
acted  promptly  all  the  other  agen-  did  not  make  the  loss  too  remote, 
cies  would  have  been  put  in  motion  99f.  Joseph  W.  Bingham,  In  9  Go- 
promptly  and  would  have  been  able  lumbia  Law  Rev.  16, 136,  154  (1909)- 
to  put  out  the  fire.  This,  the  court  Jeremiah  Smith  in'  25  Harvard  L. 
thought,  was  pure  speculation.  Rev.    103,    223    303    (1912)       Judge 

99d.  Osborne  v.  Van  Dyke,  113  la.  Smith   states   the    problem   in   this 

557,  85  N.  W.  784,  54  L.  R.  A.  367  form:  "What  constitutes  such  a  re- 

(1901).      Defendant    while    cruelly  lation  of  cause  and  effect  between 

beating  a  horse  with  a  stick  having  defendant;s  tort  and  plaintiff's  dam- 
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writers  have  yet  evinced  a  disposition  to  sanction  the  change  in 
terminology.  Its  advocates  declare  that  the  old  phrase  is  unsatis- 
factory and  confusing,  while  the  new  term  will  of  itself  indicate 
that  the  question  in  this  class  of  actions  is  not  "  what  philosophers 
or  logicians  will  say  is  the  cause,  but  what  the  courts  will  regard 
as  the  cause." 

§  11.  MENTAL     ANGUISH  ;    WOUNDED    FEELINGS  ;    FEIGHT ;    NEEVOUS 

SHOCK. 

109.  Mental  Anguish  not  a  Cause  of  Action.  "  It  is  undoubted 
law  that  mental  pain  or  adxiety  alone,  unattended  by  any  injury 
to  the  person,  cannot  sustain  an  action."  ""  But,  suppose  such 
mental  suffering  cause  physical  sickness,  disabling  the  sufferer  from 
attending  to  his  ordinary  business  and  compelling  him  to  incur  ex- 
j)ense  for  medical  treatment:  has  the  victim  a  cause  of  action 
against  the  wrongful  disturber  of  his  piece  of  mind  ? 

110.  Origin  of  Doctrine.  This  question  appears  to  hav;  pre- 
sented itseK  first  for  judicial  decision  in  defamation  cases,  a:  .  i  that, 
too,  in  quite  recent  times.  The  answer  of  the  ISTew  York  Court  of 
Appeals  ^  is  as  follows:  "  It  would  be  highly  impolitic  to  hold  all 
language,  wounding  the  feelings  and  affecting  unfavorably  the 
health  and  ability  to  labor  of  another,  a  ground  of  action;  for  that 
would  be  to  make  the  right  of  action  depend  often  upon  whether 
the  sensibilities  of  a  person  spoken  of  are  easily  excited  or  other- 
wise ;  his  strength  of  mind  to  disregard  abusive,  insulting  remarks 
concerning  him ;  and  his  physical  strength  and  ability  to  bear  them. 
*  *  *  In  the  present  case  the  words  were  defamatory,^  and 
the  illness  'and  physical  prostration  of  the  plaintiff  may  be  assumed 
to  have  been  actually  produced  by  the  slander :  but,  this  consequence 
was  not,  in  a  legal  view,  a  natural  and  ordinary  one,  as  it  does  not 
prove  that  the  plaintiff's  character  was  injured.     *     *     *     Such 

age  as  is  sufficient  to  maintain  an   63,  72  Am.  Dec.  420  (1858),  overrul- 
action   of  tort? "     And  offers   this  Ing  Bradt  v.  Towsley,  13  Wend.  (N. 
rule:   "Defendant's  tort  must  have  Y.)   253  (1835),  and  Fuller  v.  Pen- 
been  a  substantial  factor  in  produc-  ner,  16  Barb.  (N.  Y.)  333  (1853). 
ing  the  damage  complained  of."  2.  The    words    imputed    inconti- 

100.  Beven    on    Negligence    (2nd  nency  to  the  plaintiff,  but  were  not 
Ed.)  77  (1895);  (3rd  Ed.),  67  (1907).   actionable  per  se. 

1.  Terwilliger  v.  Wands,  17  N.  Y. 
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an  effect  may,  and  sometimes  does,  follow  from  sucli  a  cause,  but 
not  ordinarily ;  and  the  rule  of  law  was  framed  in  reference  to  com- 
mon and  usual  effects,  and  not  those  which  are  accidental  or 
casual." 

Two  years  later  a  similar  case  ^^  oame  before  the  English  Court 
of  Exchequer  and  evoked  the  same  answer.  Pollock,  G.  B.,  said: 
"  This  particular  damage  depends  upon  the  temperament  of  the 
party  affected,  and  it  may  be  laid  down  that  illness  arising  from 
the  excitement  which  the  slanderous  language  may  produce  is  not 
that  sort  of  damage  which  forms  a  ground  of  action."  Bramwell, 
B.,  said :  "  The  question  seems  to  me  one  of  some  difficulty,  be- 
cause a  wrong  is  done  to  the  female  plaintiff  who  becomes  ill,  ,and 
therefore  there  is  damage  alleged  to  be  flowing  from  the  wrong; 
and  1  think  it  did  in  fact  so  flow.  But  I  am  struck  by  what  has 
been  said  as  to  the  novelty  of  this  declaration,  that  no  such  special 
damage  ever  was  heard  of  as  a  ground  of  action.  *  *  *  There 
is  certainly  no  precedent  for  such  an  action,  probably  because  the 
law  holds  that  bodily  illness  is  not  the  natural  consequence  of  the 
speaking  of  slanderous  words.  Therefore,  on  the  ground  that  the 
damage  here  alleged  is  not  the  natural  consequence  of  the  words 
spoken  by  the  defendant,  I  think  the  action  will  not  lie."  ^^ 

111.  Mental  Anguish  Accompanying  Actionable  Defamation. 

While  the  doctrine  of  the  foregoing  decisions  has  been  accepted, 
generally,  both  in  England  and  in  this  country,  it  is  also  agreed 
that  in  case  of  libel,  or  of  slander  actionable  per  se,  sickness  due  to 
the  plaintiff's  mental  distress,  and  even  the  injury  to  her  feelings 
though  not  causing  sickness,  may  be  taken  into  account  by  the  jury 
in  assessing  damages.' 

2a.  Allsop  V.  AUsop,  5  H.  &  N.  534,  the  one  is  unsettled  and  the  other 

29  L.  J.  Bxch.  315  (1860) ;  Lynch  v.  impaired  and  destroyed,  much  less 

Knight,  9  H.  L.  C.  577  (1861),  accord,  that  pecuniary  injury  would  not  re- 

2b.. In  McQueen   v.  Fulgham,   27  suit  from  the  loss  of  health  and  the 

Tex.  463,  469  (1864),  a  case  also  of  inability  to  discharge  her  ordinary 

slanderous  words  not  actionable  per  and  accustomed  domestic  labor.'' 

se;  the  court  declared  that  it  could  3.  Odgers,  Libel  and  Slander  (3d 

not  "  say  as  a  matter  of  law,  that  Ed.)   353 ;   Johnson  v.  Robertson,  8 

the  words  of  a  ribald  and  malign  Port.    (Al.)    486    (1839);    Swift    t. 

slanderer  may  not  prey  like  a  can-  Dickerman,    31    Conn.    285    (1863); 

cer  upon  the  mind  and  health  of  a  Pugh  v.  McCarty,  40  Ga.  444  (1869); 

sensative  and  nervous  female,  until  Dufort  v.  Abadle,  23  La.  Ann.  280 
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112.  Soliciting  Sexual  Intercourse.  A  similar  distinction  .has 
'been  made  in  eases  -where  sexual  intercourse  has  been  solicited.  An 
action  will  not  lie,  it  is  said,  in  favor  of  a  woman  against  a  man, 
who,  without  trespass  or  assault,  solicits  her  to  illicit  intercourse, 
though  the  humiliation  and  mental  distress  "  unnerved  and  dam- 
aged her."  *  But  it  will  lie,  if  his  solicitation  amounts  to  a  tech- 
nical assault  or  trespass ;  and,  in  the  latter  case,  the  injury  to  feel- 
ings, the  mental  distress,  as  well  as  the  physical  sickness  induced 
thereby  may  be  taken  into  account  by  the  jury  in  assessing  dam- 
ages.° 

113.  Worry  and  Fright*  Caused  by  Defendant's  Misconduct. 
Where  the  consequences  of  the  defendant's  wrongdoing  are  limited 
to  the  mental  disturbance  of  the  plaintiff,  and  the  wrongdoing  is 
not  actionable  in  behalf  of  the  plaintiff,  apart  from  such  conse- 
quences, any  harm  sustained  by  the  plaintiff  is  deemed  damnum 
absque  injuria.  Thus  far  there  is  entire  unanimity  of  decisions.* 
When,  however,  the  worry  or  fright  causes  physical  derangement, 


(18'a);  Wilson  v.  Noonan,  35  Wi&. 
321  (1874) ;  Zeliff  v.  Jennmgs,61  Tex. 
458  (1884). 

4.  Reed  v.  Maley.  115  Ky.  816,  74 
S.  W.  1079.  -25  Ky.  L,.  Kep."209,"62  t1 
R.  A.  900  (1903) ;  Davis  v.  Richard- 
son. 76  Ark.  348,  89  S.  W.  318  (1905). 

5.  Newell  v.  Whitclier,  53  Vt.  589, 
38  Am.  R.  703  (1880).  The  court 
charged  the  jury  that,  if  the  plain- 
tiff was  so  frightened  and  shocked 
in  her  feelings  as  to  injure  her 
health,  by  defendant's  conduct,  she 
should  receive  damages  for  such  in- 
jury. The  defendant's  counsel  asked 
the  court  to  charge,  in  substance, 
that  if  defendant's  acts  and  conduct 
would  not  have  injured  a  person  of 
ordinary  nerve  and  courage,  then 
there  can  be  no  recovery.  On  ap- 
peal, the  Supreme  Court  upheld  the 
charge  and  the  refusal  of  defend- 
ant's request,  declaring  that  as  de- 
fendant's conduct  amounted  to  an 
assault  he  must  answer  for  all  act- 


ual injuries,  and  affirmed  a  judg- 
ment for  1225,  including  $100  for 
exemplary  damages.  Bruske  v. 
Neugent,  116  Wis.  488,  93  N.  W.  454 
(1903).  Verdict  for  $500  upheld, 
the  court  saying:  "  The  mere  physi- 
cal or  pecuniary  injury  was,  of 
course,  insignificant;  but  the  out- 
rage to  the  feelings  of  a  modest  and 
chaste  woman,  resulting  from  the 
immoral  solicitation  which  she  tes- 
tifies accompanied  the  assault,  is 
such  that  we  cannot  feel  justified  in 
deeming  the  allowance  of  $500  so 
grossly  excessive  as  to  justify  this 
court  in  interfering." 

6.  Beven  on  Negligence  (3rd  Ed.) 
67;  Kalen  v.  Terre  Haute  Ry.,  18 
Ind.  App.  202,  47  N.  E.  694.  63  Am. 
St.  R.  343  (1897)  ;  Wyman  v.  Leavitt, 
71  Me.  227,  36  Am.  R.  303  (1880); 
Turner  v.  Great  Nor.  Ry.,  15  Wash. 
213,  46  Pac.  243  (1896);  Buengle  v. 
Newport  A.  Assoc,  29  R.  I.  23,  68 
At.  721,  14  Lr.  R.  A..  N.  S.  1242  (1908). 
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differences  of  opinion  immediately  develop,  and  it  becomes  impos- 
sible to  reconcile  the  various  judicial  views  of  the  wrongdoer's  lia- 
bility. ' 

114.  Physical  Derangement  Caused  by  Fright  or  Mental  Dis- 
turbance. At  one  extreme,  are  the  cases  which  deny  the  right  to 
recover  for  a  physical  injury,  resulting  from  fright  or  mental  an- 
guish alone.  "  Assuming  that  fright  cannot  form  the  basis  of  an 
action,"  say  these  authorities,  "  it  is  obvious  that  no  recovery  can  be 
had  for  injuries  resulting  therefrom.  That  the  result  may  be  ner- 
vous disease,  blindness,  insanity,  or  even  a  miscarriage,  in  no  way 
changes  the  principle.  These  results  merely  show  the  degree  of 
fright,  or  the  extent  of  the  damages.  The  right  of  action  must  still 
depend  upon  the  question  whether  recovery  may  be  had  for  the 
fright."  ^ 

At  the  other  extreme,  are  the  cases  which  hold  that  a  recovery 
may  be  had  for  sickness,  physical!  derangement  or  physical  pain, 
resulting  directly  from  fright  or  mental  anguish,  caused  by  the  de- 
fendant's wrongdoing;  provided  that  the  defendant  would  have 
been  liable,  had  his  misconduct  caused  the  sickness,  derangement 
or  pain,  without  the  intervention  of  the  fright  or  mental  disturb- 
ance.^   In  order  to  bring  a  case  within  the  foregoing  proviso  the 

6a.  St  Louis,  Etc.  Ry.  v.  Bragg,  At.  340,  14  L.  R.  A.  666,  30  Am.  St 
69  Ark.  402,  64  S.  W.  226,  86  Am.  R.  709  (1892) ;  Chittick  v.  Phila.  Rap. 
St.  R.  206  (1901) ;  Braun  v.  Craven,  Tr.  Co.,  220  Pa.  13,  73  At  4  (1909) ; 
175  111.  401,  51  N.  E.  657,  42  L.  R.  A.  temporarily  blinded  by  electrical 
199  (1898) ;  Kansas  City  Ry.  v.  Dal-  manifestation,  but  no  physical  con- 
ton,  65  Kas.  661,  70  Pac.  645  (1902) ;  tact:  Morris  v.  Lack.  &  Wy.  V.  Ry., 
Morse  v.  Chesapeake  Ry.,  117  Ky.  228  Pa.  198,  77  At  445  (1910) ;  ner- 
11,  77  S.  W.  362  (1903);  Reed  v.  vous  shock  and  miscarriage:  Vic- 
Pord,  123  Ky.  471,  33  Ky.  L.  R.  1029,  torian  Ry.  Commissioners  v.  Coultas, 
112  S.  W.  600,  19  L.  R.  A,  N.  S.  225  13  App.  Cas.  222,  57  L.  J.  P.  C.  69 
(1908);  Spade  v.  Lynn,  Etc.  Ry.,168  (1888). 

Mass.  285,  47  N.  B.  88,  38  L.  R.  A.  7.  Fitzpatrick    v.    Great   Western 

512  (1897) ;  Trigg  v.  St.  Louis,  Etc.  Ry.,  12  Up.  C.  Q  B.  645  (1854) ;  Bell 

Ry.,  74  Mo.  147,  41  Am.  R.  305  (1881);  v.  Great  Nor.  Ry.,  k  L.  R.  Ir.  428 

Ward  V.  West  Jersey  Ry.,  65  N.  J.  (1890);  Dulieu  v.  White  (1901),  2 
L.  383,  47  At.  561   (1900);  Mitchell,  K.  B.  669,  70  L.  J.  K.  B.  837;  Sloane 

v.  Rochester  Ry.  Co.,  157  N.  Y.  107,  v.  Southern  Cal.  Ry.,  Ill  Cal.  668,  44 

45  N.  E.  354,  34  L.  R.  A.  781,  56  Am.  Pac.    320.   32   L.   R.   A.   193    (1896). 

St.  R.  604   (1896) ;   Ewing  v.  Pitts-  Defendant's  inisConduct  consisted  in 

burgh.  Etc.  Ry.,  147  Pa.  St  40,  23  tortlously   electing    (without   using 
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plaintifF  must  show,  not  only  that  defendant's  conduct  was  wrong- 
ful towards  some  one,  but  that  it  was  a  breach  of  legal  duty  owing' 
to  him  by  tihe  defendant.  Accordingly,  if  A  is  made  sick  by  the 
shock  of  seeing  another  person  maltreated,  or  of  seeing  his  own 
property  negligently  injured,*  he  has  no  cause  of  action  against  the 
wrongdoer,  as  these  facts  fall  short  of  establishing  a  breach  of  legal  ~ 
duty  to  the  plaintiff  by  the  wrongdoer.'  For  the  law  to  furnish 
xedresp  for  mental  suffering  or  its  physical  consequence,  "  there 
must  be  an  act  which,  under  the  circumstances,  is  wrongful ;  and  it 
must  take  effect  upon  the  person,  the  property,  or  some  otheir  legal 
interest  of  the  party  complaining.  Neither  one  without  the  other 
is  sufficient  This  is  but  another  way  of  saying  that  no  action  for 
damages  will  lie  for  an  act  which,  though  wrongful,  infringed  no 
legal  right  of  the  plaintiff,  although  it  may  have  caused  him  suf- 
fering.^ 

physical  force)  the  plaintiff  from  a  8.  This  dootrine  has  been  applied 
train.  Insomnia  and  paroxysms  re-  in  a  case  where  the  dead  body  of 
salted  from  humiliation  and  indig-  plaintiff's  child  was  negligently,  but 
nity.  Watson  v.  Dills,  116  la.  249,  not  wantonly,  thrown  from  a  wagon 
89  N.  W.  1068  (1902).  Defendant  by  a  collision  between  a  train  and 
wrongfully  entered  the  house  of  the  wagon.  Hackenhammer  v.  Lex. 
plaintiff's  husband,  which  was  her  &  B.  Ry.  (Ky.),  74  S.  W.  222  (1903). 
house,  and  to  the  peaceful  and  quiet  9.  Smith  t.  Johnson  &  Co.,  unre- 
enjoyment  of  which  she  was  legally  ported  but  cited  and  approved  in 
entitled,  and  this  invasion  "produced  (1901)  2  K.  B.,  at  p.  675;  Mahoney  v. 
physical  injury  to  her  through  fright  Dankwort,  108  la.  321,  79  N.  W.  134 
resulting  in  nervous  prostration."  (1899);  Kansas  City  Ry.  v.  Dalton, 
Of.  Ford  V.  Schlimman,  107  Wis.  479,  65  Kas.  661,  70  Pac.  645  (1902) ; 
83  N.  W.  761  (1900),  limiting  recov-  Buckman  v.  Great  Nor.  Ry.,  76  Minn, 
ery  to  trespass  to  house;  PurceU  v.  373,  79  N.  W.  98  (1899) ;  Sanderson 
St.  Paul.  Etc.  Ry.,  48  Minn.  134,  50  v.  Nor.  Pac.  Ry.,  88  Minn.  162,  92  N. 
N.  W.  1034,  16  L.  R.  A.  203  (1892);    W.  542  (1902). 

Mack  V.  South,  Etc.  Ry.,  52  S.  C.  323,  10.  Larson  v.  Chase,  47  Minn.  307, 
29  S.  E.  905,  40  L.  R.  A.  679,  68  Am.  50  N.  W.  238,  28  Am.  St.  R.  370,  14 
St.  R.  913  (1898) ;  Gulf,  Col.,  Etc.  Ry.  L.  R.  A.  85  (1891) ;  cf.  Hutchinson 
V.  Hayter,  93  Tex.  239,  54  S.  W.  944,  v.  Stern,  115  App.  Div.  791,  101  N.  Y. 
77  Am.  St.  R.  856,  47  L.  R.  A.  325  Supp.  145  (1906),  appeal  dismissed 
(1900);  Simone  v.  Rhode  Island  Co.,  189  N.  Y.  577,  82  N.  E.  1128  (1907). 
28  R.  I.  186,  66  At  202,  9  L.  R.  A.,  N.  Plaintiff  suing  for  assault  cannot 
S.  740  (1907).  See  a  full  discussion  recover  damages  for  fright  and  mis- 
of  this  topic  in  Sedgwick  on  Dam-  carriage  of  wife, 
ages  (9th  Ed.),  §§  43-47,  inclnsive. 
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115.  Mutilation  of  a  Dead  Body.  While  the  law  does  not 
recognize  a  right  of  property  in  a  corpse,  it  does  accord  a  right  of 
custody,  control  and  disposition  for  proper  sepulture,  first  to  the 
surviving  spouse,  and  secondly  to  the  next  of  kin  in  the  order  of 
relation  to  the  deceased.  If  this  right  is  inva-ded  hy  mutilation  of 
the  body  ^"^  without  lawful  justifioation,^'"'  its  possessor  may  re- 
cover damages  for  injured  feelings. 

116.  Reasons  for  Denying  Remedy.  Courts  which  deny  all 
remedy  for  fright,  or  like  disturbance  of  the  mind  and  nerves, 
assign  one  or  'both  "  of  the  follovsdng  reasons  for  their  holdings. 
First:  That  physical  suffering,  sickness  or  permanent  harm  is 
not  the  probable  or  natural  consequence  of  fright  or  nervous  shock, 
in  the  case  of  a  person  of  ordinary  physical  and  mental  vigor.'* 
Hence,  plaintiff's  injury  is  declared  to  be,  as  a  matter  of  law, 
not  the  proximate,  but  the  remote  result  of  defendant's  wrong- 
doing. Second :  That  damages  sustained  by  fright  or  nervous 
shock  must  be  refused,  because  of  the  impracticability  of  satis- 
factorily administering  any  other  rule.'' 

10a.  Meagher  v.  DriscoU,  99  Mass.  Chicago,    Etc.    Ry.    v.    Caulfield,   63 

281,  96  Am.  Dec.  759  (1868) ;  Lyndh  Fed.  396,  11  C.  C.  A.  552,  with  valu- 

V.  Great  Nor.  Ry.,  99  Minn.  408,  109  able  note,  pp.  556-583  (1894). 

N.  W.  823  (1906) ;  Kyles  v.  Southern  12.  Victorian  Ry.  Commis.  v.  Coul- 

Ry.,  147  N.  C.  394,  61  S.  E.  278,  16  L.  tas,  13  App.  Cas.  222,  57  L.  J.  P.  C. 

R.  A.,  N.  S.  405  (1908);  Pettigrew  v.  69   (1888);  Atchison,  T.,  Etc.  Ry.  v. 

Pettigrew,  207  Pa.  313,  56  At.  878,  64  McGinnis,  46  Kan.  100,  26  Pac.  463 

L.  R.  A.  179  (1904) ;  McGann  v.  Mc-  (1891) ;   Kansas  City  Ry.  v.  Dalton. 

Gann,  28  R.  I.  130,  66  At.  52  (1907);  65    Kan.    661,    70    Pac.   645    (1902); 

Koerber  v.  Patek,  123  Wis.  453,  102  Ward  v.  West  Jersey  Ry.,  65  N.  J.  L. 

N.  W.  40,  68  L.  R.  A.  956  (1905).  383,    47   At.    561    (1900);    Ewing   v. 

10b.  Medical  Coll.  of  Ga.  v.  Rush-  Prttsburgh  Ry.   Co.,   147  Pa.  40,  30 

ing,  1  Ga.  App.  468,  57  S.  E.  1083  Am.  St.  R.  709,  14  L.  R.  A.  666,  23 

(1907);  Louisville  &  N.  Ry.  v.  Black-  At  340   (1892).     The  same  doctrine 

more,  3  Ga.  App.   80,  59   S.  E.   341  applied   in   a   case,   where  a   horse 

(1907);  Rushing  v.  Medical  Coll.  of  was    so    frightened    by   defendant's 

Ga.,   4   Ga.   App.    823,   62   S.   E.   563  negligence  that  it  died  of  a  ruptured 

(1908) ;  Meyers  v.  Duddenhauser,  122  blood  vessel.     Lee  v.  City  of  Bur- 

Ky.  866,  90  S.  W.  1049,  5  L.  R.  A.,  N.  lington,   113   la.   356,   85   N.  W.   618 

S.   727    (1906);   autopsy  ordered  by  (1901). 

board  of  health  is  justifiable.  18.  Braun  v.  Craven,  175  111.  401, 

11.  Mitchell  V.  Rochester  Ry.,  151  51  N.  E.  657,  42  L.  R.  A.  199  (1898) ; 

N.  Y.  107,  45  N.  B.  354,  34  L.  R.  A.  Spade  v.  Lynn,  Etc.  Ry.,  168  Mass. 

781,  56  Am.  St.  R.  604  (1896).     See  285,   47   N.   E.   88,   38   L.   R.   A.   512 
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117.  An  Arbitrary  Test.  It  is  quite  apparent  that  the  courts 
■which  adopt  the  first  of  these  reasons  prefer  an  arbitrary  rather 
than  a  logical  t^t  of  remoteness.  Even  though  it  is  admitted  by 
the  pleadings  that  by  reason  of  defendant's  negligence,  plaintiff 
was  subjected  to  great  danger  of  being  run  down  and  killed  by  a 
railroad  train,  and  by  reason  of  the  danger  to  which  he  was  thus 
exposed,  he  was  shocked,  paralyzed  and  otherwise  injured,  these 
courts  declare  that  the  paralysis  is  a  remote  result  of  the  neglig- 
ence." If,  when  subjected  to  such  danger,  plaintiff  had  jumped 
and  fallen,  and  the  fall  had  shocked  his  nervous  system  so  as  to 
impair  his  health,**  or  had  resulted  in  serious  harm  to  his  knee,^* 
the  same  courts  would  declare  the  injury  not  remote.  That 
serious  physical  disorder  is  the  every-day  consequence  of  fright 
or  nervoiis  shock  is  a  fact  not  only  established  by  modern  seienee, 
but  one  which  has  long  been  accepted  by  the  ordinary  man."  It 
would  seem,  therefore,  to  fall  within  the  category  of  natural  and 
probable  consequences."* 

118.  Unsatisfactory  Test.  The  second  reason  assigned  for 
denying  recovery,  in  cases  now  under  consideration,  does  not  ap- 
pear to  be  entirely  satisfactory,  even  to  the  courts  which  continue 
to  apply  it.  The  Supreme  Court  of  Massachusetts  has  declared 
recently:  "  "It  is  an  arbitrary  exception,  based  upon  a  notion  of 
what  is  practicable,  that  prevents  a  recovery  for  visible  illness 
resulting  from  nervous  shock  alone.  But  where  there  has  been 
a  battery  and  the  nervous  shock  results  from  the  same  wrongful 
management  as  the  battery,  it  is  at  least  equally  impracticable  to 
go  further  and  to  inquire  whether  the  shock  comes  through  the 
battery  or  along  with  it.     Even  were  it  otherwise,  recognizing  as 

(1897);  Homans  v.  Boston  Elevated  R.  856,  47  L.  R.  A.  325  (1900),  and 

Ry.,    180   Mass.   456,   62   N.   E.   737  authorities   therein    cited.     Watson 

(1902).  V.  Dilts,  116  la.  249,  89  N.  W.  1068 

14.  Ward  v.  West  Jersey  Ry.,  65  N.  (1902). 

J.  L.  383,  47  At  561  (1900).  17a.  MatUngly    v.    Houston,    167 

15.  Tuttle  V.  Atlantic  City  Ry.,  66  AJa.  167,  52  So.  78  (1909) ;  Spearman 
N.  J.  L.  327,  49  At.  450,  88  Am.  St.  R.  v.  McCrary,  —  Ala.  — ,  58  So.  927 
491,  54  L.  R.  A.  582  (1901).  (1912),   and   note   in   12   Colo.   Law 

16.  Buchanan  v.  West  Jersey  Ry.,  Rev.  752. 

52  N.  J.  L.  265,  19  At.  254  (1890).  18.  Homans  \.  Boston  EI.  Ry.,  180 

17.  Gulf,  Col.,  Etc.  Ry.  v.  Hayter,  Mass.  456,  62  N.  E.  737,  91  Am.  St. 
93  Tex.  239,  54  S.  W.  944.  77  Am.  St.    R.  324,  57  L.  R.  A.  291  (1902). 
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we  must  the  logic  in  favor  of  the  plaintiff  when  a  remedy  is  de- 
nied because  the  only  immediate  wrong  was  a  shock  to  the  nerves, 
we  think  that  when  the  reality  of  the  case  is  guaranteed  by  proof 
of  a  substantial  battery  of  the  person  there  is  no  occasion  to  press 
further  the  exception  to  general  rules.  The  difference  between 
this  case  and  the  Spade  Case,"  in  its  second  presentation,  is  that 
in  the  latter  the  defendant's  wrong,  if  any,  began  with  the  bat-, 
tery,  and  it  was  not  responsible  for  the  previous  sources  of  fear, 
whereas  here  the  defendant  was  responsible  for  the  trouble 
throughout." 

119.  Law  Values  Feelings.  Moreover,  all  courts  agree  that 
when  the  defendant's  misconduct  causes  a  physical  injury  to  plain- 
tiff,^" however  slight,  or,  without  physical  harm,  wrongfully  in- 
vades his  right  of  personal  security,^'  or  liberty ,^^  or  reputation,''* 
he  is  entitled  to  have  the  jury  estimate  and  assess  the  damages, 
which  he  has  sustained  by  reason  of  injured  feelings.  The  objec- 
tion, therefore,  that  the  law  cannot  value  mental  pain  or  anxiety,^* 
and  that  a  claim  for  injury  to  feelings  is  purely  transcendental, 
belonging  to  the  realm  of  fancy  rather  than  of  fact,^^  seems  open 
to  criticism.  While  damages  for  injury  to  feelings  are  frequently 
too  shadowy  and  speculative  to  be  properly  measured,^'  this  is 

19.  Spade  v.  Lynn  Ry.,  172  Mass.  Ry.  Co.,  77  la.  54,  41  N.  W.  564 
488,  52  N.  B.  747,  43  L.  R.  A.  832,  70  (1884) ;  Craker  v.  Chicago  &  N.  W. 
Am.  St.  R.  298  (1899).  Ry.  Co.,  36  "Wis.  657,  17  Am.  R.  504 

20.  Canning  v.  Inhabitants  of  Wil-  (1875) ;  Williams  v.  Nor.  Pac.  Ry., 
liamstown,  1  Cush.  (Mass.)  451  5  Wash.  621,  32  Pac.  468  (1893). 
(1848) ;  Warren  v.  Boston,  Etc.  Rail-  23.  Gibney  v.  Lewis,  68  Conn.  392, 
way  Co.,  163  Mass.  484,  40  N.  E.  895  36  At.  799  (1896) ;  Young  v.  Gorm- 
(1895) ;  Consolidated  Traction  Co.  v.  ley,  120  la.  372,  94  N.  W.  922  (1903). 
Lambertson,  59  N.  J.  L.  297,  36  At.  23l  Swift  v.  Dickerman,  31  Conn. 
100  (1896).  This  doctrine  seems  to  285  (1863);  Cole  v.  Atlantic,  Etc. 
have  been  overlooked  in  Gulf,  Etc.  Ry.,  102  Ga.  474,  31  S.  B.  107  (1897) ; 
Ry.  V.  Trott,  86  Tex.  412,  25  S.  W.  Magonrick  v.  W.  U.  Tel.  Co.,  79  Miss. 
419,  40  Am.  St.  R.  866  (1894).  632,  31  So.  206  (1901). 

21.  Head  v.  Georgia,  Etc.  Ry.,  79  24.  Lynch  v.  Knight,  9  H.  L.  C.  577 
Ga.  358,  7  S.  E.  217,  11  Am.  St.  H.  (1861). 

434  (1887) ;  Mabry  v.  City  Elec.  Ry.,  25.  Western  Union  Tel.  Co.  v.  Fer- 

116  Ga.  624,  42  S.  E.  1025,  59  L.  R.  guson,  157  Ind.  64,  60  N.  B.  674,  54 

A.   590    (1902);    Kline  v.  Kline,  158  L.  R.  A.  846  (1901),  and  cases  cited. 

Ind.  602,  64  N.  E.  9,  58  L.  R.  A.  397  26.  Mahony  v.   Dankwart,  108   la. 

(1902);    Shepherd   v.    Chicago,   Etc.  321,  79  N.  W.  134  (1899);  V/yman  v. 
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no  reason  for  denying  their  recovery  in  all  cases.  It  may  well 
be  urged  by  defendant's  counsel  as  a  powerful  reason  for  a  verdict 
in  his  favor,  or  for  a  sharp  scrutiny  by  an  appellate  court  of  a 
verdict  against  him..    Beyond  this,  it  should  have  no  effect." 

120.  Mental  Anguish  Caused  by  Illegal  Conduct.  In  most 
cases  of  this  kind,  the  defendant  commits  a  tort  towards  the  plain- 
tiff to  which  the  mental  anguish  is  incidental,  such  as  an  assault  ^' 
or  false  imprisonment ;  and  the  courts  are  substantially  agreed  in 
granting  a  recovery.^'  Occasionally,  however,  the  very  gist  of  the 
defendant's  wrongdoing,  as  far  as  the  plaintiff  is  concerned,  is  in 
frightening  the  plaintiff,  or  in  causing  him  either  mental  or 
nervous  disturbance.  Here,  too,  the  courts  are  disposed  to  uphold 
■  verdicts  for  damages,  when  the  evidence  shows  clearly  that  the  de- 
fendant acted  willfully  or  wantonly.^" 

Leavitt.  71  Me.  227,  36  Am.  R.  303  ing  her  to  believe  it.  She  did  believe 
(1880) ;  Fox  v.  Bradley,  126  Pa.  604,  it,  and  became  seriously  ill  from  the 
17  At  604  (1889) ;  Bovee  v.  Town  of  nervous  shock.)  Cf.  Nelson  v.  Craw- 
Danville,  53  Vt.  183,  190  (1880) ;  Tur-  ford,  122  Mich.  466,  81  N.  W.  335 
ner  v.  Great  Nor.  Ry.,  15  Wash.  213,  (1899),  where  defendant  was  held 
46  Pac.  243  (1896).  not  liable  for  frightening  plaintiff, 

27.  Western  U.  T.  Co.  v.  Ferguson,  by  way  of  a  joke.  He  was  harm- 
157  Ind.  64,  78.  (Dissenting  opin-  lessly  insame  and  acted  without  ma- 
ion),  60  N.  E.  1080  (1901);  Mentzer  licious  motives  or  the  intent  to  harm 
V.  W.  U.  Tel.  Co.,  93  la.  752,  62  N.  any  one.  Rice  v.  Rice,  104  Mich.  371, 
W.  1,  28  L.  R.  A.  72,  57  Am.  St.  R.  62  N.  W.  834  (1895).  At  page  381 
294  (1895).  the  court  approved  the  charge  of  the 

28.  Barbee  v.  Reese,  60  Miss.  906  trial  judge,  that  plaintifiE  in  a  suit 
(1883).  (Defendant,  while  intoxi-  for  the  alienation  of  her  husband's 
cated,  threatened  to  shoot  plaintiff,  affections  "was  entitled  to  recover 
who  fled  and  suffered  miscarriage  for  mental  anguish  and  suffering, 
because  of  her  fright).  See  cases  mortification,  and  embarrassment" 
cited  in  preceding  paragraph.  due  to  defendant's  misconduct.     In 

29.  Razzo  v.  Varni,  81  Cal.  289,  22  Conklin  v.  Thompson,  29  Barb.  (N. 
Pac.  848  (1889);  Preiser  v.  Wielandt,  Y.)  218  (1859),  defendant  willfully, 
48  App.  Div.  569,  62  N.  Y.  Supp.  890  and  without  a  license,  exploded  fire- 
(1900) ;  Williams  v.  Underbill,  63  crackers  in  a  public  street,  intend- 
App.  Div.  223,  71  N.  Y.  Supp.  29  ing  to  frighten  plaintiff's  horse.  It 
(1901) ;  Hill  V.  Kimball,  76  Tex.  210,  was  frightened,  and  died  immedi- 
IS  S.  W.  59,  7  L.  R.  A.  618  (1890).  ately.     A  verdict  for  plaintiff  was 

30.  Wilkinson  v.  Downton  (1897),  sustained  on  appeal.  In  Lee  v.  City 
2  Q.  B.  57,  66  L.  J.  Q.  B.  (Defendant  of  Burlington,  113  la.  356,  85  N.  W. 
falsely  told  plaintiff  that  her  bus-  618  (1901),  a  demurrer  was  sus- 
band  had  broken  both  legs,  intend-  tained  to  plaintiff's  complaint,  which 
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Especially  is  this  so,  where  the  mental  or  nervous  disturbance  ia 
incident  to  intentional  trespass  upon  property,'**  or  to  such  inter- 
ference with  the  plaintiff's  comfortable  enjoyment  of  property  as 
amounts  to  actionable  nuisance.""' 

121.  Punishing  the  Wrongdoer.  In  some  jurisdictions,  these 
damages  are  awarded  as  a  punishment  of  the  defendant  rather  than 
as  compensation  of  the  plaintiff.^*  The  prevailing  view,  however, 
is  that  these  damages,  though  not  measurable  by  market  values  or 
price  lists,  are  compensatory,  and  that  the  "  amount  is  to  be  left  to 
the  sound  discretion  of  the  jury."  ^^ 

Some  courts  refuse  to  award  any  damages  for  the  humiliation 
and  shame  of  a  passenger  who  is  ciirsed,  orally  abused  and  threat- 
ened with  ejectment  from  the  train,  if  the  insolent  agent  does  noth- 
ing towards  carrying  out  his  threat,  and  the  passanger  and  his  bag- 
gage are  duly  carried  to  their  destination.'^* 

sought  recovery  for  the  value  of  a  32.  Young  v.  Gormley,  120  la.  372, 
horse  frightened  to  death  by  defend-  94  N.  W.  922  (1903),  and  cases  cited, 
ant's  negligent  management  of  a  In  McChesney  v.  Wilson,  132  Mich, 
steam  roller  in  a  city  street.  See  252,  93  X.  W.  627  (1903),  the  court 
Watkins  v.  Kaolin  Manf.  Co.,  131  N.  said:  "  Our  understanding  Is  that 
C.  536,  42  S.  E.  983,  60  L.  R.  A.  617  the  rule  in  this  state  limits  exem- 
(1902) ;  Dunn  v.  Wes.  U.  Tel.  Co.,  2  plary  damages  to  the  aggravation  of 
Ga.  App.  845,  59  S.  E.  189  (1907),  the  injury  to  feelings  which  arises 
citing  the  text.  from  malice,  and  does  not  permit 

30a.  Mattingly  v.  Houston,  167  damages  for  the  purpose  of  punlsh- 
Ala.  167,  52  So.  78  (1909);  Bouillon  ment;"  Krehbiel  v.  Henkle,  152  la. 
V.  Laclade  Gaslight  Co.,  148  Mo.  App.  604,  129  N.  W.  945  (1911);  Kurpge- 
462, 129  S.  W.  401  (1910).  The  court  weit  v.  Kirby,  88  Neb.  72,  129  N.  W. 
refused  to  apply  this  doctrine  to  the  177  (1910) ;  Henderson  v.  Weidman, 
case  of  an  owner  of  a  pet  cat  which  88  Neb.  813,  130  N.  W.  579  (1911). 
was  killed  by  defendant's  trespass-  32a.  St.  Louis,  I.,  M.  &  S.  Ry.  v. 
ing  dog,  where  there  was  no  evi-  Taylor,  84  Ark.'  42,  104  S.  W.  551 
dence  defendant  knew  of  the  dog's  (1907) ;  Pierce  v.  St.  Louis,  I.,  M.  & 
vioiousness,  and  the  defendant  did  S.  Ry.,  94  Ark.  489,  127  S.  W  707 
not  accompany  the  dog.  Buchanan  (1910).  In  Gillespie  v.  Brooklyn,  178 
V.  Stout,  123  App.  DIv.  648,  108  N.  Y.  N.  Y.  347,  70  N.  E.  857,  66  L  R  A 
Snpp.  38  (1908).  618  (1904),  the  defendant  was  held 

30b.  Green  v.  Shoemaker  &  Co.,  liable  for  such  abusive  treatment 
111  Md.  69,  73  At.  688,  23  L.  R.  A.,  though  there  was  no  personal  bat- 
N.  S.  667  (1909).  tery.    In  this  case,  however,  the  de- 

81.  Chappell  v.  Ellis,  123  N.  C.  259,  fendanfs  conductor  refused  to  give 
31  S.  E.  709,  68  Am.  St.  R.  822  (1898).   the  passenger  her  change   insisting 
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122.  Mental  Anguish  Caused  by  the  Negligence  of  Telegraph 
Companies.  In  many  jurisdictions,  this  is  recognized  as  a  dis- 
tinct cause  of  action,  independent  of  any  physical  injury  to  the 
plaintiff  or  of  any  malicious  intent  of  the  defendant,  although  the 
courts  are  not  entirely  agreed  as  to  the  ground  upon  which  the 
right  to  damages  is  based.  The  pioneer  case*'  on  this  topic  de- 
clares :  that  when  a  telegraph  message  announces  the  death  of  the 
plaintiff's  parent,  or  other  near  and  dear  relative,  the  natural  re- 
sult of  negligence  in  delivering  it,  is  to  "  inflict  upon  the  mind  the 
sorest  disappointment  and  sorrow,"  and  that  the  damages  "  result- 
ing therefrom  constitute  general  damages,  recoverable  under  a  gen- 
eral averment  of  damage.''  Emphasis  was  also  laid  upon  the  fact 
that  telegraph  companies  exercise  and  enjoy  special  franchises  and 
privileges  under  the  law,  which  ought  to  subject  them  to  a  duty  of 
care,  over  and  above  their  contract  obligation.  A  breach  of  this 
duty,  it  is  declared  by  most  courts  which  have  followed  this  Texas 
decision,  is  a  common  law  tort,  subjecting  the  tort-feasor  to  at  least 
nominal  damages ;  and,  when  the  message  is  such,  as  fairly  to  ap- 
prise him  of  the  mental  suffering  which  will  naturally  follow  the 
failure  to  deliver  it,  damages  for  such  suffering  are  recoverable 
upon  the  same  principle  that  gives  them  in  cases  of  wrongful  ejec- 
tion from  a  train,  or  of  false  imprisonment,  or  of  assault,  unat- 
tended with  actual  bodily  injury  or  pain." 

that  the  passenger  had  handed  him  62  X.  W.  1,  28  L.  R.  A.  72  (1895) ; 
only  the  fare.  Here  the  company  Chapman  v.  W.  U.  T.  Co.,  90  Ky.  265, 
was  guilty  of  breach  of  contract  as  13  S.  W.  880  (1890) ;  Graham  v.  W. 
well  as  of  duty  to  treat  the  passen-  U.  T.  Co.,  109  La.  1069,  34  So.  91 
ger  decently,  and  hence  the  court  (1903);  Young  v.  W.  U.  T.  Co.,  107 
held  that  "  in  an  action  to  recover  N.  C.  384,  11  S.  E.  1044,  9  L.  R.  A. 
damages  for  the  breach  of  that  con-  669,  22  Am.  St.  R.  883  (1890) ;  Wads- 
tract  and  for  the  tortious  acts  of  the  worth  v.  W.  U.  T.  Co.,  86  Tenn.  695, 
conductor  in  relation  thereto,  the  8  S.  W.  574,  6  Am.  St.  R.  864  (1888) ; 
conduct  of  such  employee  and  his  Stuart  ^•.  W.  U.  T.  Co.,  66  Tex.  580, 
treatment  of  the  plainUff  at  the  time  18  S.  W.  351,  59  Am.  R.  623  (1886). 
may  be  considered  upon  the  ques-  This  doctrine  has  received  legisla- 
tion of  damages,  and  in  aggravation  tive  sanction  in  some  states.  See 
thereof."  Marsh  v.  W.  U.  T.  Co..  65  S.  C.  430, 

33.  So  Relle  v.  W.  U.  T.  Co.,  55  43  S.  E.  953  (1903),  applying  the 
Tex.  308,  40  Am.  R.  805   (1881).  statute  of  1901.  Sess.  L.,  p.  693;  But- 

34.  Western  TJ.  T.  Co.  v.  Render-  ler  v.  West.  Un.  T.  Co..  77  S.  C.  148. 
son,  89  Ala.  510,  7  So.  419   (1889) ;  57  S.  E.  757  (1907). 

Mentzer  v.  W.  D.  T.  Co.,  93  la.  752, 
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Wihether  the  message  does  fairly  apprise  the  telegraph  company 
that  mental  anguish  will  naturally  and  approximately  follow  negli- 
gence of  delivery,  is  often  a  troublesome  question/^  The  practical 
idiffieulties  attendant  upon  answering  it  have  led  some  courts  to 
retreat  from  the  Texas  leadership,  and  join  the  more  conservative 
side,^°  A  few  courts  permit  a  recovery  for  mental  suffering  only 
when  the  conduct  of  the  telegraph  company  is  wanton  or  grossly 
negligent.^^ 

A  nice  question,  in  the  conflict  of  laws,  Ijas  arisen  in  some  of 
these  cases.  In  the  State  where  the  telegram  is  received  for  trans- 
mission, the  law  does  not  allow  damages  for  mental  anguish ;  while 
they  are  allowed  in  the  State  where  the  message  is  deliverable.  If 
the  failure  to  deliver  causes  the  sender  mental  anguish,  and  he  sues 
in  the  jurisdiction  where  the  message  was  deliverable,  is  his  right 
of  action  determined  by  the  law  of  the  first  or  the  second  juris- 
diction ?  The  law  of  the  latter  jurisdiction  has  been  held  to  gov- 
ern, and  this  decision  seems  to  be  correct.^' 

123-  Texas  Doctrine  Generally  Rejected.  The  weight  of  ju- 
ducial  authority  is  opposed  to  the  Texas  doctrine,  and  denies  a  re- 
covery for  damages  for  mental  anguish  only,  resulting  from  negli- 
gent failure  to  deliver  a  telegraphic  message.     The  principal  rea- 

35.  In  W.  U.  T.  Co.  v.  Ayers,  131  U.  T.  Co.,  62  S.  C.  223,  40  S.  E.  162 
Ala.  391,  31  So.  78,  90  Am.  St.  R.  92  (1901) ;  and  see  W.  U.  T.  Co.  y.  Seed, 
(1901),  a  message  calling  an  uncle  115  Ala.  670,  22  So.  474  (1896). 
to  the  death  bed  of  a  nephew  was  38.  Gray  v.  W.  U.  T.  Co.  108  Tenn. 
not  notice  that  damages  would  en-  39,  64  S.  W.  1063,  56  L.  R.  A.  301 
sue;  while  in  W.  U.  T.  Co.  v.  Croc-  (1901),  and  valuable  note  on  the 
ker,  135  Ala.  492,  33  So.  45,  59  L.  R.  topic;  West.  U.  T.  Co.  v.  Laceo,  122 
A.  398  (1902),  a  message  to  a  grand-  Ky.  839,  93  S.  W.  34,  5  L.  R.  A.,  N.  S. 
mother  was  notice.  Cf.  Robinson  v.  751  (1906).  But  a  different  view  is 
W.  U.  T.  Co.,  24  Ky.  L.  R.  452,  68  S.  taken  in  Johnson  v.  West.  U  T  C6 
W.  656,  57  L.  R.  A.  611  (1902),  mes-  144  N.  C.  410,  57  S.  B.  122,  10  L.  R.' 
sage  related  to  sending  money;  A.,  N.  S.  256  (1907),  the  action  being 
mental  anguish  not  recoverable:  treated  as  one  for  breach  of  con- 
Helms  V.  West.  U.  T.  Co.,  143  N.  C.  tract,  rather  than  of  tort.  Cf  West 
386,  55  S.  E.  831,  8  L.  R.  A.,  N.  S.  U.  T.  Co.  v.  Waller,  96  Tex.  589    74 

^^L^^r^i;  ^-  ^-  "^^  (13°3)    holding  that  such 

S6.  W.  U.  T.  Co.  V.  Ferguson,  157  damages    are    recoverable    in    the 

Ind.  64,  60  N.  B.  674,  54  L.  R.  A.  846  state  from  which  the  message  was 

^^1°^^-  sent,  although  the  law  of  the  state 

37.  W.  U.  T.Co.v.Lawson,66Kan.  in  which  the  message  was  deliver- 

660,  72  Pac..283  (1903) ;  Butler  v.  W.  able  did  not  allow  them 
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sons  assigned  for  this  view  are;  that  damages  for  mental  suffer- 
ing alone  were  never  allowed  at  common  law:  that  such  damages 
must  be  uncertain,  indefinite  and  speculative,  and  open  "  into  a 
field  without  boundaries,"  and  that  "  the  mental  anguish  doctrine 
awards  damages  for  a  state  of  mind,  that  is  not  at  all  dependent 
upon  or  mieasurable  by  a  cause  of  action,  existing  outside  the  mental 
contemplation  of  the  plaintiff,  and  provable  by  evidence  of  both 
parties."  ^ 

3».  Peay  v.  W.  U.  T.  Co.,  64  Ark.  345,  20  L.  R.  A.  172,  38  Am.  St.  R. 

53»,  43  S.  W.  965,  39  L.  R.  A.  463  575  (1893) ;  Morton  v.  W.  U.  T.  Co., 

(1898);   Russell  v.  W.  II.  T.  Co.,  3  53  Ohio  St.  431,  41  N.  E.  689,  32  L.R. 

Dak.  315.  19  N.  W.  408   (1884);   In-  A.   735,  53  Am.   St.  R.   648    (1896); 

ternat.  O.  T.  Co.  v.  Saunders,  32  Fla.  Butner  v.  W.  U.  T.  Co.,  2  Okla.  234, 

434,    14    So.    148,    21    L.    R.    A.    810  37  Pac.  1087  (1894) ;  Connelly  v.  W. 

(1893) ;  Chapman  y.  W.  U.  T.  Co.,  88  U.  T.  Co.,  100  Va.  51,  40  S.  B.  618, 

Ga.  763,  15  S.  B.  901,  30  Am.  St.  R.  56  L.  R.  A.  663  (1902) ;  Davis  v.  W. 

183,  17  L.  R.  A.  430  (1892) ;  W.  U.  T.  U.  T.  Co.,  46  W.  Va.  48,  32  S.  E.  1026 

Co.  V.  Ferguson,  157  Ind.  64,  60  N.  B.  (1899) ;  Summerfield  v.  W.  U.  T.  Co.. 

674,  54  L.  R.  A.  846  (1901),  overrul-  87  Wis.  1,  57  N.  W.  973,  41  Am.  St.  R. 

ing  Reese  v.  W.  U.  T.  Co.,  123  Ind.  17  (1894) ;  W.  U.  T.  Co.  v,  Wood,  57 

294,   24   N.  E.   163,   7  L.  R.  A.   583  Fed.  471,  13  U.  S.  App.  317,  6  C.  C.  A. 

(1889);  Francis  v.  W.  U.  T.  Co.,  58  432,  21  L.  R.  A.  706  (1893);  Stansell 

Minn.  252,  59  N.  W.  1078,  49  Am.  St.  v.  W.  U.  T.  Co.,  107  Fed.  668  (1901) ; 

R.  507,  25  L.  R.  A.  406  (1894) ;  W.  U.  Western  U.  T.  Co.  v.  Sklar,  126  Fed. 

T.  Co.  V.  Rogers,  68  Miss.  748,  9  So.  295  (1903),  a  case  containing  a  valu- 

823,  13  L.  R.  A.  859,  and  note,  24  able  collection  of  authorities  on  this 

Am.  St.  R.  300    (1891);   Connell  v.  topic. 
W.  U.  T.  Co.,  116  Mo.  34,  22  S.  W. 
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CHAPTER  IV. 

paeties  to  toet  actions. 
§  1.   Corporations. 

124.  The  State  May  Be  Plaintiff.  We  have  seen  that  an  ac- 
tion of  tort  cannot  be  maintained  against  the  State,  nor  against  the 
sovereign  or  diplomatic  representative  of  a  foreign  Stete,  without 
its  permission.^  .Such  action  may  be  brought  'by  the  State,  how- 
ever, in  its  corporate  capacity.  Accordingly,  if  timber  is  wrong- 
fully taken  from  its  land,  it  may  prosecute  the  wrongdoers  crim- 
inally, or  it  may  proceed  against  them  in  trover.^  It  may  also  sue 
another  State  or  a  public  corporation  created  by  another  State 
for  diverting  or  fouling  streams  accustomed  to  flow  through  its 
territory.*  Again,  one  State  may  maintain  a  suit  against  another 
State,  formed  by  its  consent  from  its  territory,  to  determine  what 
proportion  the  latter  should  pay  of  indebtedness  of  the  former 
at  the  time  of  separation.'* 

125.  Political  Subdivisions  of  the  State.  At  present,  these  are, 
as  a  rule,  public  corporations,  with  power  to  acquire,  hold  and  use 
property,  as  well  as  to  sue  and  be  sued.  It  does  not  follow  from 
this,'*"  however,  that  they  are  liable  to  tort  actions  for  injuries 
done  by  their  officials  or  employees  to  individuals.  Whether  they 
are  so  liable  depends  upon  two  questions :  First :  What  functions 
are  they  performing  through  their  wrongdoing  representatives? 

1.  Supra,  11  41;  Bigby  v.  U.  S.,  188  3b.  Markey  v.  County  of  Queens, 
U.  S.  400,  23  Sup.  St.  468   (1902).  154  N.  Y.  675,  49  N.  E.  71,  39  L.  R. 

2.  Wooden  Ware  Co.  v.  U.  S.,  106  A.  46,  with  note  (1898).  By  the 
U.  S.  432,  1  Sup.  Ct.  398  (1882).  County  Law  (oh.  686,  L.  1892,  now 

3.  Missouri  v.  Illinois,  180  TJ.  S.  ch.  XI  of  the  Consolidated  Laws),  a 
208,  21  Sup.  Ct.  331  (1900) ;  Kansas  county  is  declared  to  he  a  "  muniei- 
V.  Colorado,  185  U.  S.  126.  22  Sup.  pal  corporation"  and  "an  action 
Ct.  552  (1901).  *    *     *    to    enforce    any    liability 

3a.  Virginia  v.  West  Virginia,  220   *    *    *    shall  be  in  the  name  of  the 
U.  S.  1,  31  Sup.  Ct.  330  (1911).    It  is   county."      School    District    v.    Wll- 
a  quasi-international  controversy  to   liams,  38  Ark.  454  (1882). 
be    considered    in    an    untechnlcal 
spirit. 
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isecond:     To  what  extent  has  their  common-law  liability  been 
modified  by  statute  ?  * 

126.  Governmental  and  Private  Functions.  Most  modern  mu- 
nicipal corporations  possess  "  two  kinds  of  powers ;  one  govern- 
mental and  public,  and,  to  the  extent  they  are  held  and  exercised, 
the  corporation  is  clothed  with  sovereignty;  the  other  private, 
and,  to  the  extent  they  are  held  and  exercised,  it  is  a  legal  indi- 
vidual. The  former  are  given  and  used  for  public  purposes ;  the 
latter  for  private  purposes.  "While  in  the  exercise  of  the  former 
the  corporation  is  a  mimicipal  government,  and  while  in  the  exer- 
cise of  the  latter  it  is  a  corporate  legal  individual."  ^  When  the 
corporation  is  exercising  a  power  of  the  first  class — is  perform- 
ing a  purely  political  function — it  is  entitled,  at  common  law,  to 
the  same  exemption  from  suit  that  is  enjoyed  by  the  State  in  the 
performance  of  the  same  function.  It  is  a  mere  "  instrumentality 
of  government,"  *  an  "  agency  of  the  State,"  '  and  the  same,  rea- 
sons which  prevent  recovery  from  the  State  for  injuries  inflicted 
in  its  behalf  by  its  officers  or  agents,  should  save  the  public  cor- 
poration from  actionable  liability. 

127.  Counties,  Parishes,  Townships,  School  Districts,  and  sim- 
ilar subdivisions  of  the  State  are  rarely  liable  for  the  misconduct 
of  their  officers  or  servants.  This  freedom  from  tort  liability  has 
been  declared  by  some  courts  *  to  rest  upon  the  genesis  of  these 
corporations.  They  are  "  created  by  the  sovereign  power  of  the 
State,  of  its  own  sovereign  will,  without  the  particular  solicita- 
tion, consent,  or  concurrent  action  of  the  people  who  inhabit  them. 
The  organization  is  superimposed  by  a  sovereign  and  permanent 
authority."  Being  such  "  involuntary  incorporations  organized 
as  political  subdivisions  of  the  State  for  governmental  purposes, 

4.  City  of  Chicago  v.  Sturges,  222  6.  Summers  v.  Daviess  County, 
U.  S.  313,  32  Sup.  Ct.  92  (1911).  For    103  Ind.  262,  2  N.  E.  725  (1885). 

an     excellent     discussion    of    this  7.  Jones  v.  City  of  Williamsburg, 

topic,  see  Goodnow,  Municipal  Home  97  Va.  722,  34  S-  E.  883  (1900). 

Rule,  chaps,  vii  and  viil  (New  York,  8.  Commissioners  of  Ham.  Co.  t. 

1895).  Miohels,    7    Ohio    St.    109    (1857); 

5.  Lloyd  V.  The  Mayor,  5  N.  Y.  Board,  Etc.  v.  Dalley,  132  Ind.  73,  31 
369,  55  Am.  Dec.  347  (1851);  Vilas  N.  E.  531  (1892);  Bailey  v.  Law- 
V.  Manila,  220  U.  S.  345,  356,  31  Sup.  rence  County,  5  S.  D.  393,  59  N.  W. 
Ct.  416  (1911).  219,  49  Am.  St.  R.  881  (1894). 
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they  are  not  liable  for  the  negligence  of  their  officers  or  servants 
any  more  than  the  State  would  be  liable." 

128.  Quasi-Municipal  Corporations.  Other  courts  have  pre- 
ferred to  rest  the  non-liability  of  these  corporations  solely  upon 
the  nature  of  their  functions..  At  first,  these  were  exclusively 
political,  or  governmental.  >The  county,'  the  township,"  and  the 
parish  ^^  were  established  for  the  more  convenient  administration 
of  government.  Their  duties  were  public,^^  and  were  apportioned 
among  them  by  the  State  with  a  view  to  the  convenience  and  bene- 
fit of  its  citizens.  Although  certain  officers  were  chosen  by  the 
electors  of  each  subdivision,  they  were  not  its  servants  or  special 
representatives,  but  officers  of  the  public  at  large,  and  were 
charged  with  the  performance  of  public  duties,  not  with  the  con- 
duct of  the  corporate  affairs  of  the  county,  or  the  township,  or 
the  parish.  Accordingly,  injuries  inflicted  by  them,  in  the  per- 
formance of  their  duties,  did  not  render  the  quasi  corporations 
liable  as  their  master.^^ 

In  many  of  our  States,  privileges  and  powers  have  been  granted 
to  these  political  subdivisions  to  be  exercised  by  them  for  their 
corporate  advantage.  For  injuries  inflicted  by  their  representa- 
tives in  the  exercise  of  such  powers  and  privileges,  their  liability 

9.  Markey  v.  County  of  Queens,  ture,  of  unoccupied  lands  within 
154  N.  Y.  675,  49  N.  E.  71,  39  L.  R.  A.  their  territory,  became  in  effect  mu- 
46  (1898),  containing  an  excellent  nicipal  or  quasi  corporations,  wlth- 
sketch  of  the  legal  status  of  coun-  out  any  formal  act  of  Incorpora- 
ties  in  New  York.  Lefrois  v.  County  tlon."  On  p.  351  he  declares:  "A 
of  Monroe,  162  N.  Y.  563,  57  N.  E.  private  action  cannot  be  maintained 
185,  50  L.  R.  A.  206  (1900).  against  a  town  or  other  quasi  cor- 

10.  Hill  V.  Boston,  122  Mass.  344  poration  for  a  neglect  of  corporate 
(1877).  On  p.  349,  Gray,  J.,  says:  duty,  unless  the  action  be  given  by 
"At  the  first  settlement  of  the  col-   statute." 

ony,  towns  consisted  of  clusters  of  11.  Sherman  v.  Parish  of  Vermil- 

inhabitants     dwelling     near     each  ion,   51'  La.   Ann.    880,   25    So.    538 

other,  which  by  the  effect  of  legisla-  (1899) ,  tracing  the  history  of  the 

tive  acts  designating  them  by  name,  parish  in  Louisiana. 

and  conferring  upon' them  the  pow-  12.  Russell  v.  the  Men  of  Devon, 

ers  of  managing  their  own  pruden-  2  Durn.  &  E.  667  (1788). 

tial  affairs,  electing  representatives  13.  Cases  cited  in  the  last  seven 

and  town  officers  and  making  by-  notes;    also,  Pritchard  v.  Commis- 

laws,  and  disposing,  subject  to  the  sioners  of  Morganton,  126  N.  C.  908 

paramount  control   of  the  Legisla-  36  S.  E.  363  (1900). 
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is  that  of  a  private  corporation."  It  is  to  be  noted,  too,  tkat 
modeim  statutes  impose  upon  the  county,  the  parish,  and  the 
township  a  duty  of  responding  for  the  torts  of  their  officers  and 
servants,  which  was  not  imposed  by  common  law.*^  Such  statutory 
provisions,  however,  are  generally  subjected  by  the  courts  to  a 
strict  construction." 

129.  Cities,  Villages,  and  Specially  Incorporated  Towns. 
These  are  often  described  by  judges  and  text-writers  as  true  muni- 
cipal corporations,  in  contradistinction  to  the  quasi  corporations, 
which  we  have  just  been  dealing  with.  They  possess  political  or 
governmental  powers," it  is  true;  but  they  possess  also  many  of 
the  powers  of  a  private  corporation.  As  a  rule,  their  organization 
is  solicited  by  their  inhabitants,  for  the  promotion  of  local  inter- 
ests and  the  betterment  of  community  conditions,  quite  as  much 
as  for  the  discharge  of  governmental  functions.  Accordingly,  it 
is  held  that  they  are  subject  to  an  implied  liability  for  the  torts 
of  their  representatives,  which  does  not  attach  to  the  quasi  cor^ 
poration.  If  those  torts  are  inflicted  in  connection  with  the  busi- 
ness affairs  of  the  municipality,  the  persons  harmed  are  not  re- 
quired to  show  a  statute  expressly  imposing  liability  upon  it ;  they 
are  entitled  to  recover  against  it.  whenever  a  recovery  would  be 
allowed  against  a  private  corporation. 

For  example,  a  city  engages  in  carrying  on  gas  works,"  or  water 
works,"  or  in  the  ownership  and  management  of  wharves,"  or  in 

14.  Moulton  V.  Scarborough,  71  t.  Sturges,  222  U.  S.  313,  32  Sup.  Ct 
Me.    267.    ?.6    Am.    R.    308    (1880);    92  (1911). 

Waldron    v.    Haverhill,    143    Mass.  16.  Bartram  v.  Sharon,  71  Conn. 

582,  10  N.  K  481   (1887) ;  Collins  v.  686,   43   At    143,    46    L.    R.   A.    144 

Greenfield,  172  Mass.  78,  51  N.  E.  (1899);    Spencer  v.  Freeholders  of 

454  (1898) ;  Butman  v.  Newton,  179  Hudson,  66  N.  J.  L.  301,  306,  49  At. 

Mass.  16,  60  N.  B.  401  (1901) ;  Han-  483  (1901) ;  Chick  v.  Newberry  Co., 

non   V.   St   Louis   Co.,   62   Mo.   313  27    S.    C.    419    (1887);    Schaefer   v. 

(1876) ;   Johnson  v.  City  of  Somer-  Fond  du  Lac.  99  Wis.  333,  74  N.  W. 

vlUe,  195  Mass.  370,  8  N.  E.  268,  10  810,  41  L.  R.  A.  287  (1898). 

L.  R.  A.,  N.  S.  715  (1907).  17.  Scott  v.  Manchester,  2  H.  &  N. 

15.  Hill  V.  Boston,  122  Mass.  344  204  (1857) ;  Shnter  v.  The  City,  3 
(1877);  Medina  v.  Perkins,  48  Mich.  Phila.  (Pa.)  228  (1858). 

67  (1882)  ;  Bryant  v.  Town  of  Ran-  18.  Logansport  v.  Dick,  70  Ind.  65, 

dolph,  133  N.  Y.  70,  30  N.  E.  657  36  Am.  R.  308  (1880) ;  Stock  v.  Bos- 

(1892) :   McCIalla  v.  Multunoah  Co.,  ton,  149  Mass.  410,  21  N.  E.  871,  14 

3  Ore.  424  (1869):  City  of  C!hlcago  Am.   St   R.   430    (1889);    Bailey  t. 
9 
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the  towing  of  vessels,^  for  profit.     It  must  respond  in  damages 
for  the  wrongs  of  its  ofBcers,  agents  or  servants,  provided  these 
wrongdoers  were  acting  within  the  scope  of  their  apparent  au-  \ 
thority,  or  their  misconduct  has  been  ratified  by  the  municipality.   ' 
In  other  words,  their  liability  depends  upon  the  rules  relating  to  • 
master  and  servant,  which  we  shall  consider  hereafter.  I 

While  this  doctrine  is  generally  accepted  by  the  courts,  they 
have  experienced  no  little  difficulty  in  applying  it.  Many  ac- 
tivities of  the  modem  municipality  have  at  once  a  private  and  a 
public  character.  They  minister  to  the  public  welfare  as  well 
as  contribute  to  the  private  benefit  of  the  corporation.  In  con- 
ducting them,  the  city  or  village  is  discharging  a  governmental 
function  as  a  deputy  of  the  State,  while  it  is  also  relieving  the  in- 
habitants of  the  locality  of  a  burden  they  would  otherwise  be  com- 
pelled to  bear  as  individuals.  An  example  of  this  class  is  the 
work  of  the  street  cleaning  department.  In  view  of  its  mixed 
character,  it  is  not  surprising  that  some  courts  hold  the  munici- 
pality liable  ^^  for  the  torts  of  this  department's  officers  and  ser- 
vants, while  other  courts  hold  that  it  is  not  liable. ^^ 

130.  Non-Liabflity  of  City.  There  is  substantial  agreement 
that  it  is  not  liable  for  the  torts  of  its  fire^  or  police**  depart- 

Mayor,  3  HIU   (N.  Y.)  531,  38  Am.  S.  E.  29  (1894) ;  McFadden  v.  Jewell, 

Dec.  669    (1842);   Aldrich  v.  Tripp,  119   la.   321,  93  N.   W.   302    (1903); 

11  R.  I.  141,  23  Am.  R.  434  (1875);  Condict  v.  Jersey  City,  46  N.  J.  L. 

City  of  Winona  v.  Botzet,  169  Fed.  157    (1884);    Connelly  v.   Nashville, 

321,  94  C.  C.  A.  563  (1909).  100  Tenn.  262,  46  S.  W.  565  (1898). 

19.  Kennedy  v.  Mayor,  Etc.  of  New  28.  Wilcox  v.  Chicago,  107  111.  334, 
York,  73  N.  Y.  365  (1878) ;  WlUey  47  Am.  R.  434  (1883) ;  Saunders  v. 
V.  Alleghany,  118  Pa.  490  (1888) ;  City  of  Ft.  Madison,  111  la.  102,  82 
City  of  Petersburg  v.  Applegart,  28  N.  W.  428  (1900) ;  Davis  v.  Lebanon, 
Gratt.  (Va.)  321,  26  Am.  R.  387  108  Ky.  698,  57  S.  W.  471  (1900); 
(1877).  Burrill  v.  Augusta,  78  Me.  118,  3  At. 

20.  City  of  Philadelphia  v.  Gavag-  177  (1886) ;  Grube  v.  St.  Paul,  34 
nin,  62  Fed.  617  (1894).  Minn.    402,    26    N.    W.    228    (1886); 

21.  Barney  Dumping  Boat  Co.  v.  Heller  v.  Sedalia,  53  Mo.  159,  14  Am. 
New  York,  40  Fed.  50  (1889) ;  Quill  R.  444  (1873) ;  Alexander  v.  Vicks- 
V.  Mayor,  Etc.,  55  N.  Y.  Supp.  889,  36  burg,  68  Miss.  564,  10  So.  62  (1891) ; 
App.  Div.  476  (1899);  Missano  v.  Gillespie  v.  Lincoln,  35  Neb.  34,  52 
Mayor,  160  N.  Y.  123,  54  N.  E.  744  N.  W.  811,  16  L.  R.  A.  349  (1892); 
(1899).  Smith   v.   Rochester,   76   N.   Y.   506 

22.  Love  V.  Atlanta,  95  Ga.  129,  22  (1879) ;   Frederick  v.  Columbus,  58 
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mente,  nor  for  those  of  its  boards  of  health  ^  or  of  education  f^ 
nor  for  those  of  any  other  officers,  agents  or  servants  in  the  dis- 
charge of  functions,  which  primarily  belong  to  the  State,  but  the 
performance  of  which  it  has  delegated  to  the  municipality,  such 
as  keeping  highways  in  repair.^**  In  some  jurisdictions,  however, 
municipal  corporations  are  held  liable  for  defective  highways,  on 
the  theory  that  they  have  agreed,  expressly  or  impliedly,  for  a 
consideration  received  from  the  sovereign  power  to  keep  the  high- 
ways in  repair.^**"  N^eglect  of  officers  in  guarding  prisoners,"  or 
in  caring  for  jurymen,^  or  in  keeping  court  houses,  town  houses, 
jails  and  other  public  buildings  in  repair,^  will  not  subject  lie 
corporation  to  legal  liability.     !Nor  will  the  negligence  of  an  em- 


Oliio  St  538,  51  N.  E.  35  (1898); 
Fire  Ins.  Patrol  v.  Boyd,  120  Pa.  624. 
15  At  553,  1  L.  R.  A.  417  (1888); 
Lawson  v.  SeatUe,  6  Wash.  184,  33 
Pac.  347  (1893).  In  Workman  v. 
Mayor,  179  U.  S.  552,  21  Sup.  Ct  212, 
45  L.  Ed.  314  (1900).  the  Supreme 
Court  of  the  United  States  held  the 
city  liable  in  an  admiralty  proceed- 
ing, although  admitting  that  the  city 
was  not  liable  at  common  law.  Both 
the  prevailing  and  dissenting  opin- 
ions are  worthy  of  careful  study. 

21.  Masters  v.  Bowling  Green,  101 
Fed.  101  (1899) ;  Bartlett  v.  City  of 
Columbus,  101  Ga.  300,  28  S.  E.  599, 
44  L.  R.  A  795,  with  note  (1897); 
Lahner  v.  Williams,  112  la.  428,  84 
N.  W.  506  (1900) ;  Craig  v.  City  of 
Charleston,  180  111.  154,  54  N.  E.  184 
(1899) ;  Butterick  v.  Liowell,  1  Allen 
(Mass.),  172,  79  Am.  Dec.  721 
(1861);  Tomlin  v.  Hildreth,  65  N. 
J.  L.  438,  47  At  649  (1900) ;  Peters- 
field  V.  Vickers,  3  Cold.  (43  Tenn.) 
205  (1866);  Hathaway  v.  City  of 
Everett  205  Mass.  246,  91  N.  E.  296 
(1910). 

25.  Nicholson  v.  City  of  Detroit, 
129  Mich.  246,  88  N.  W.  695  (1902) ; 


City  of  Richmond  v.  Long,  17  Gratt 
375,  94  Am.  Dec.  461   (1867). 

26.  Hill  V.  Boston,  122  Mass.  344 
(1887) ;  Ford  v.  School  District  121 
Pa.  543,  15  At  812,  1  L.  R.  A.  607 
(1888) ;  Wixon  v.  Newport  13  R.  I. 
454  (1881);  Folk  v.  City  of  Mil- 
waukee, 108  Wis.  359,  84  N.  W.  420 
(1900). 

26a.  Smith  v.  City  of  Gloucester, 
201  Mass.  329.  87  N.  E.  626  (1909). 

26b.  McMuUen  v.  City  of  Middle- 
town,  187  N.  Y.  37,  45,  79  N.  E.  863, 
11  L.  R.  A,  N.  S.  391  (1907) ;  Conrad 
V.  Trustees  of  Ithaca,  16  N.  Y.  158 
(1857);  Weet  v.  Trustees  of  Brock- 
port  16  N.  Y.  161,  note  (1856) ; 
Workman  v.  New  York  City,  179  U. 
S.  552,  21  Sup.  Ct  212  (1900),  dis- 
senting opinion  of  Gray,  J. 

27.  Davis  v.  Knoxville,  90  Tenn. 
599.  18  S.  W.  254  (1891). 

28.  Sherman  v.  Parish  of  Vermil- 
lion, 61  La.  Ann.  880,  25  So.  538 
(1899). 

29.  Kincaid  v.  Harden  Co.,  53  la. 
430,  5  N.  W.  589  (1880) ;  Eastman  v. 
Meredith,  36  N.  H.  284,  72  Am.  Dec. 
302  (1858). 
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ployee  of  a  charity  hospital  render  the  city,  which  maintains  it, 
liable  to  damages.^" 

131.  Legislative,  Judicial  and  Quasi- Judicial  Powers.  As  a 
rule,  a  municipality  is  not  liable  in  tort  for  the  nonfeasance  or 
the  misfeasance  of  its  officers,  in  the  exercise  of  these  powers.'"* 
Hence,  the  failure  of  a  city  council  to  pass  ordinances  prohibit- 
ing the  use  of  sidewalks  by  bicycles,'^  or  the  use  of  streets  for 
coasting,'^  or  providing  for  the  suppression  of  nuisances,'^  will 
not  subject  the  city  to  a  tort  action.  Wor  will  it  be  liable  for 
injuries  done  to  individuals  by  the  enforcement  of  unconstitutional 
and  void  ordinances,^*  except  where  these  are  enacted  for  the  pri- 
vate benefit  of  the  corporation.'^  The  blunders  or  even  the  will- 
ful misconduct  of  its  judicial  officers  cannot  be  charged  to  its  ac- 
count :  '^  nor  will  it  be  made  to  respond  in  damages  for  injuries 
caused  by  mistaken  plans  for  street  sewers  and  similar  works,*' 
nor  for  negligence  in  constructing  them.'"^ 


30.  Maxmillian  v.  Mayor,  Etc.,  62 
N.  Y.  160,  20  Am.  R.  468  (1876) ;  Tar- 
button  V.  Tenville,  110  Ga.  90,  35  S. 
E.  282  (1899). 

30a.  O'Donnell  v.  City  of  Syra- 
cuse, 184  N.  Y.  1,  9,  76  N.  B.  738,  3 
L.  R.  A.,  N.  S.  1053  (1906). 

31.  Jones  v.  City  of  Williamsburg, 
97  Va.  722,  34  S.  E.  883,  47  L.  R.  A. 
294  (1900) ;  contra,  Hagerstown  v. 
Klotz,  93  M(J.  437,  49  At.  836,  54  L. 
R.  A.  940  (1901). 

32.  City  of  Lafayette  v.  Timber- 
lake,  88  Ind.  330  (1882);  contra, 
Taylor  v.  Mayor,  64  Md.  68,  54  Am. 
R.  759  (1885) ;  Cochrane  v.  Mayor  of 
Frostburg,  81  Md.  54,  31  At.  703,  48 
Am.  St.  R.  479,  27  L.  R.  A.  728  (1895). 
These  cases  proceed  upon  the  the- 
ory that  the  duty  to  prevent  nui- 
sances is  Imperative,  not  legislative 
or  discretionary. 

33.  James  v.  Harrodsburg,  85  Ky. 
191,  3  S.  W.  135  (1887);  Cain  v. 
Syracuse,  95  N.  Y.  83  (1884) ;  Leon- 
ard  V.   Hornellsville,   41   App.   Dlv. 


106,  58  N.  Y.  Supp.  266  (1899);  Mc- 
Dade  v.  Chester  City,  117  Pa.  414,  12 
At.  421,  2  Am.  St.  R.  681  (1888); 
Smith  V.  Selings-grove  Borough,  199 
Pa.  615,  49  At.  213  (1901) ;  Hubbell 
V.  City  of  Viroqua,  67  Wis.  343,  30 
N.  W.  847  (1886). 

34.  Taylor  v.  City  of  Owensboro, 
98  Ky.  271,  32  S.  W.  948  (1895). 

35.  McGraw  v.  Town  of  Marlon, 
98  Ky.  673,  34  S.  W.  18,  47  L.  R.  A. 
593  (1896). 

36.  Duke  v.  Rome,  20  Ga.  635 
(1856) ;  Gray  v.  Griffin,  111  Ga.  361, 
36  S.  E.  792,  51  L.  R.  A.  131  (1900) . 

37.  City  of  Chicago  v.  Seben.  165 
111.  37,  46  N.  E.  244  (1897) ;  Mills  v. 
City  of  Brooklyn,  32  N.  Y.  489 
(1865) ;  Hughes  v.  City  of  Auburn, 
161  N.  Y.  96,  55  N.  E.  389  (1899) 
Cf.  Stone  v.  City  of  Seattle,  30  Wash. 
65,  70  Pac.  249,  67  L.  R.  A.  253 
(1902),  holding  the  city  liable  for 
damages  caused  by  defect  In  plan  of 
sidewalk,  and  repudiating  the  doc- 
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Moreover,  it  is  not  responsible  for  an  abuse  by  its  officers  of  a 
discretionary  power  vested  in  them  by  law,  such  as  the  appoint- 
ment of  unfit  men  to  office.^* 

132.  Statutory  Liability  of  Municipal  Corporations.  In  the  ab- 
sence of  constitutional  prohibitions,  the  State  may  impose  upon 
public  corporations  of  every  kind,  any  of  the  liabilities  from  which 
they  are  free  at  common  law.^"  Whether  such  a  liability  has  been 
imposed  in  a  particular  case  depends  upon  the  existence  and  the 
construction  of  statutory  enactments.  If  the  terms  of  the  statute 
are  clear  and  unequivocal,  there  is  no  difficulty;  but  oftentimes 
the  legislature  does  not  impose  a  liability  in  express  terms,  while 
its  language  indicates  an  intent  to  impose  it.  The  canon  of  con- 
etruction  to  be  applied  in  such  a  case  in  England  has  been  judi- 
cially stated  as  follows:  "  In  the  absence  of  something  to  show 
a  contrary  intention,  the  legislature  intends  that  the  body,  the 
creature  of  the  statute,  shall  have  the  same  duties,  and  that  its 
funds  shall  be  rendered  subject  to  the  same  liabilities  as  the  gen- 
eral law  would  impose  on  a  private  person  doing  the  same  thing."  ^ 

In  this  country,  various  canons  of  construction  have  been  sug- 
gested,*" but  that  which  seems  to  be  sustained  by  the  weight  of 
authority,  as  well  as  by  sound  legal  principle,  is  this ;  In  the  ab- 
sence of  an  express  statement  of  its  intention,  the  legislature  must 
be  presumed  to  impose  upon  a  public  corporation  liability  for  in- 
juries inflicted  by  its  officers  or  servants,  within  the  scope  of  their 
authority,  when  the  authority  given  or  the  duty  enjoined  by  stat- 
ute relates  to  the  local  or  special  interests  of  the  corporation,  and 
is  ministerial  or  imperative,  and  ample  means  are  provided  for 
the  exercise  of  the  authority  or  the  performance  of  the  duty." 

trine   that  the   duty  of  devising  a  Trustees  v.  Gibbs,  L.  R.  1  H.  L.  93, 

proper  plan  is  quasi  judicial.  110,  35  L.  J.  Bxch.  225  (1866). 

37a.  Smith  v.  Commissioners,  Etc.       40.  See  Hill  v.  Boston,  122  Mass. 

of  Louisville,  146  Ky.  562,  143  S.  W.  244,  23  Am.  R.  332   (1877) ;   Detroit 

3,  38  L.  R.  A.,  N.  S.  151  (1912).  v.    Blakeby,    21    Mich.    84    (1870); 

38.  Craig  v.  City  of  Charleston,  Weet  v.  Brockport,  16  N.  Y.  161, 
180  111.  154,  54  N.  E.  184  (1889).  note  (1857).    See  the  very  full  note 

38a.  City  of  Vancouver   v.   Cum-  to  Stone  v.  City  of  Seattle,  in  67  L. 

mings,  46  Can.  Sup.  Ct.  457,  26  Ann.  R.  A.  253-271. 

Cas.  685  (1912).  41.  2   Dillon,  Municipal  Corpora- 

39.  Blackburn,  J.,  in  Mersey  Dock  tions  (4th  Ed.),  §§  967,  980-983,  and 

authorities  cited. 
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133.  Liability  of  Municipality  as  Property  Owner.     For  the 

wrongful  use  and  management  of  property  which  it  holds  and 
enjoys  in  its  private  corporate  capacity,  or  for  the  proper  man- 
agement of  which  it  is  made  liable  by  statute,  it  is  subject  to  the 
same  liability  that  attaches  to  individual  ownership."  .Such  is 
not  the  rule,  however,  in  the  case  of  property  acquired  and  con- 
trolled by  it  for  the  public,  or  in  the  discharge  of  governmental 
functions.*^  Still,  if  such  property  is  so  used  as  to  become  a  pri- 
vate nuisance  to  adjoining  property  owners,  the  corporation  may 
be  liable  for  the  damages  inflicted,"  unless  its  conduct  is  consti- 
tutionally authorized  by  the  State.^  It  seems  to  be  well  settled 
in  most  jurisdictions  that  a  public  corporation  may  be  liable  for 
trespass  and  other  injuries  directly  inflicted,  while  not  liable  for 
consequential  damages.^^ 

134.  Liability  of  Municipal  Officers  and  Servants.  In  many 
eases  where  the  municipal  corporation  escapes  liability,  under  the 
rules  which  we  have  been  considering,  the  injured  party  is  not 
without  redress.  If  the  wrongdoing  officers  or  servants  were  per- 
forming executive  or  ministerial  functions,  as  distinguished  from 
those  that  are  judicial,  or  quasi-judicial,  they  are  personally  liable 
to  those  who  have  sustained  legal  harm>*' 

42.  Brown  v.  Atlanta,  66  Ga.  71  Monroe,  162  N.  Y.  563,  57  N.  E.  185 
(1880) ;  Moulton  v.  Scarborough,  71  (1900) ;  Smith  v.  Sedalia,  152  Mo. 
Me.  267  (1880);  Thayer  v.  Boston,  283,  53  S.  W.  907  (1899).  The  Con- 
19  Pick.  (Mass.)  511  (1837) ;  Mackey  stitutlon  of  Missouri  prohibits  the 
V.  Vicksburg,  64  Miss.  777,  2  So.  178  taking  or  damaging  of  private  prop- 
(1887) ;  Carrington  v.  St.  Louis,  89  erty  for  public  use,  without  com- 
Mo.  208,  1  S.  W.  240  (1886).  pensation.    Hence  the  city  was  held 

43.  Hill  V.  Boston,  122  Mass.  344,  liable. 

23   Am.   R.   332    (1877),   and   cases  46.  Hughes  v.  City  of  Auburn,  161 

cited  supra,  If  126.  N.  Y.  96,  55  N.  E.  389,  46  L.  R.  A. 

44.  Piatt  Brothers  &  Co.  v.  Water-  630  (1892) ;  2  Dillon  Mun.  Corp. 
bury,  72  Conn.  531,  45  At.  154,  48  (4th  Ed.),  §  987.  In  City  of  Radford 
L.  R.  A.  691,  and  note  (1900) ;  Win-  v.  Clark,  113  Va.  199,  73  S.  E.  571,  38 
chell  V.  Waukesha,  110  Wis.  101,  85  L.  R.  A.,  N.  S.  281  (1912),  the  cor- 
N.  W.  668  (1901).  poration    escaped    liability    bec,ause 

45.  Marcus  Sayre  Co.  v.  Newark,  the  work  it  was  carrying  on  was 
60  N.  J.  Eq.  361,  45  At.  985,  48  L.  R.  authorized  by  its  charter. 

A.  722  (1900) ;  Valparaiso  v.  Hagen,  47.  School  District  v.  Will'ams,  38 
153  Ind.  337,  54  N.  E.  1062,  48  L.  R.  Ark.  454  (1882) ;  Tomlln  v.  Hildreth, 
A.  707  (1899) ;  Lefrois  v.  County  of    65  N.  J.  L.  438,  47  At.  649   (1900) ;' 
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135.  Charitable  Corporations.  When  these  institutions  are  a 
part  of  tlie  governmental  machinery  of  the  State,  or  of  one  of  its 
political  subdivisions,  they  are  not  liable  for  the  torts  of  their 
officers  or  servants.  The  same  reasons  which  exempt  the  munici- 
pality exempt  them.^ 

Frequently,  however,  they  are  founded  by  the  gifts  of  indi- 
viduals, and  are  not  in  any  sense  State  institutions.  In  such  cir- 
cumstances, what  is  their  liability  ?  It  must  be  admitted  that  the 
judicial  answers  are  quite  at  variance.^'  They  fall  into  three 
classes,  in  this  country.  According  to  one  class,  the  liability  is 
that  of  the  ordinary  private  corporation.^"  According  to  another 
class,  there  is  no  corporate  liability  for  the  negligence  of  the  of- 
ficers or  servants.  If  there  were,  say  theso  courts,  the  trust  funds 
of  the  corporation  would  be  diverted  from  the  purposes  to  which 
they  were  devoted  by  the  donors.  Charitable  bequests  would  be 
thwarted,  and  trustees,  by  their  n^ligence,  or  other  wrongdoing, 
would  be  able  to  waste  the  funds  which  have  been  dedicated  to 


Bennett  v.  Whitney,  94  N.  Y.  302 
(1884);  Lefrois  v.  County  of  Mon- 
roe, 162  N.  Y.  563,  57  N.  E.  185 
(1900) ;  semble.  Workman  v.  New- 
York.  179  U.  S.  552,  21  Sup.  Ct.  212, 
45  li.  Ed.  314  (1900);  County  of 
Mecklenburg  v.  Beales,  111  Va.  691, 
«9  S.  E.  1032,  36  L.  R.  A.,  N.  S.  285 
(1911),  with  note  on  liability  of 
public  officer  for  loss  of  funds. 

48,  Williamson  t.  Louisville  In- 
dustrial School,  95  Ky.  251,  24  S.  W. 
1065,  23  L.  R.  A.  200,  44  Am.  St.  R. 
343  (1894) ;  Perry  v.  House  of  Ref- 
uge, 63  Md.  20,  52  Am.  R.  495 
(1885) :  MacDonald  t.  Massachu- 
setts Hospital,  120  Mass.  432,  21 
Am.  R.  529  (1876);  Overholser  v. 
Nat  Home,  Etc.,  68  Ohio  St.  286,  67 
N.  E.  487  (1903);  Maxmllian  v. 
Mayor,  Etc.  of  New  York,  62  N.  Y. 
160  (1875);  Richmond  v.  Long,  17 
Grat  (Va.)  375,  94  Am.  Dec.  461 
(1867). 

49.  In  England,  the  question  has 


not  received  an  authoritative  an- 
swer. 1  Beven  on  Negligence  (2d 
Ed.)  290. 

50.  Donaldson  v.  Commissioners, 
30  New  Brunswick,  279  (1890) ;  Gla- 
vin  V.  Rhode  Island  Hospital,  12  R. 
I.  411,  34  Am.  R.  675  (1879).  In  the 
last  cited  case,  Durfee,  C.  J.,  in  re- 
ply to  the  argument  that  If  such 
corporations  are  held  liable  for  the 
negligenee  of  their  physicians  or  at- 
tendants, people  will  be  discouraged 
from  contributing  to  their  support, 
says:  "The  public  is  doubtless  in- 
terested in  the  maintenance  of  a 
great  public  charity,  such  as  the 
Rhode  Island  Hospital  is;  but  it  is 
also  interested  in  obliging  every 
person  and  every  corporation  which 
undertakes  the  performance  of  a 
duty  to  perform  it  carefully,  and 
therefore  it  has  an  interest  against 
exempting  any  such  person  or  cor- 
poration from  liability  for  its  neg- 
ligence." 
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charitable  purposes.  Those  who  accept  the  ministrations  of  such 
establishments,  it  is  declared,  assent  to  the  condition  imposed  by 
law,  that  they  shall  look  to  the  individual  wrongdoers  for  redress 
of  wrongs  done  to  them  by  the  officers,  agents  or  employees.  The 
wrongdoer,  but  not  the  trust  fund,  must  respond  in  damages,^^ 

The  intermediate  view,  and  that  which  seems  to  be  supported  by 
the  weight  of  authority  as  well  as  by  the  weight  of  argument,  is, 
that  a  charitable  organization  is  not  liable  in  tort  for  injuries 
done  by  physicians,  employees  or  servants,  when  it  has  exercised 
due  care  in  .their  selection,^^  but  that  it  is  liable  for  corporate  mis- 
conduct or  negligence. °'    Total  immunity  is  denied.''* 

136.  What  Organizations  are  Charitable?  The  distinguishing 
characteristics  of  these  institutions  are :  First :  Their  origin,  in 
the  donations  of  benevolent  persons  or  in  grants  from  the  State. 
Second:  The  manner  in  which  they  are  conducted — ^not  for  the 
pecuniary  profit  of  their  managers  or  owners,  but  for  the  promo- 
tion of  the  welfare  of  others."  A  railroad  or  steamship  com- 
pany, which  maintains  a  hospital  for  the  gratuitous  treatment  of 
its  injured  or  sick  employees,  or  provides  a  surgeon  for  the 
gratuitous  treatment  of  passengers,  is  subject  to  the  rule  govern- 
ing charitable  corporations.     It  is  liable  only  for  failure  to  use 

51.  Downes  v.  Harper  Hospital,  53.  The  first  two  cases  in  the  pro- 
101  Mich.  555,  45  Am.  St.  R.  427,  £0  ceding  note.  In  Herr  v.  Central  Ky. 
N.  W.  42  (1894) ;  Insurance  Patrol  Asylum,  97  Ky.  458,  30  S.  W.  971.  28 
V.  Boyd,  120  Pa.  624,  15  At.  553,  6  L.  R.  A.  394  (1895),  an  injunction 
Am.  St.  R.  745, 1  L.  R.  A.  417  (1888) ;  was  granted  against  a  charitable 
Abston  V.  Waldon  .  Academy,  118  corporation  for  a  nuisance  as  this. 
Tenn.  24,  102  S.  W.  351,  11  L.  R.  A.  would  not  deplete  the  funds,  al- 
N.  S.  1179  (1906).  though  damages,  it  was  said,  should 

52.  Hearns  v.  Waterbury  Hospital,   not  be  awarded. 

66  Conn.  98,  33  At.  595,  31  L.  R.  A.  53a.  Hordern  v.   Salvation  Army, 

224    (1895) ;    Powers  v.  Mass.  Hos-  199  N.  Y.  233,  92  N.  E.  626,  32  L.  R. 

pital.  109  Fed.  294,  47  C.  C.  A.  122,  A.  N.  S.  62  (1910). 

aild  note  (1901) ;  Conner  v.  Sisters  54.  Shermsn  v.  Cong.  Miss.  Soc, 

of  the  Poor,  10  Ohio  S.  C.  P.  Dec.  176  Mass.  349,  57  N.  E.  702  (1900) ; 

86,  7  Ohio  N.  P.  514  (1900);  Corbett  Corbett  v.   St.  Vincent's   Industrial 

V.   St.  Vincent's  Industrial   School,  School,  79    App.    Div.   (N.  Y.)    334 

79  App.   Div.    (N.  Y.)     334    (1903);  (1903);   affd.  in  177  N.  Y.  16,  68  N. 

Farrigan  v.  Pevear,  193  Mass.  147,  E.  997  (1903). 
78  N.  E.  855,  7  L.  R.  A.  N.  S.  481, 
118  Am.  St.  R.  484  (1906). 
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reasonable  care  in  selecting  surgeons,  nurses,  and  other  assist- 
ants.^ The  fact  that  those  receiving  treatment  make  contribu- 
tions to  the  hospital  or  similar  institution,  will  not  change  its 
character,"*  unless  these  contributions  are  required  and  received 
as  a  source  of  profit  to  the  proprietors."  It  has  been  held  that 
a  Young  Men's  Christian  Association  is  not  a  public  charitable 
organization.  "  The  report  shows,"  said  the  court,  "  that  while 
much  of  the  work  of  the  defendant  corporation  is  of  a  charitable 
nature,  its  purposes  are  also  social,  and  include  the  giving  of  lec- 
tures, and  of  theatrical  and  other  entertainments  for  the  benefit 
of  its  members."  Hence,  the  court  declared,  it  was  not  entitled 
to  exemption  from  liability  for  the  negligence  of  its  servants.* 
The  same  holding  was  made  in  the  case  of  a  hospital  conducted 
for  profit,  in  connection  with  a  medical  school.^** 

137.  Private  Corporations.  These  may  sue  and  be  sued  for 
torts,  and  the  rules  which  govern  such  actions  are  substantially 
those  which  apply  to  like  actions  by  or  against  natural  persons.^ 

iSuch  corporation  is  entitled  to  sue  for  damages  inflicted  by  a 
libel,  provided  the  defamation  is  against  it  as  an  artificial  person,™ 
and  not  against  its  officers  or  agents  as  individuals.'^ 

Its  liability  for  torts  was  formerly  denied,  or  confined  to  narrow 
limits.  This  denial  appears  to  rest  upon  a  dictum  of  Thorpe, 
C.  J.,*^  whicfc  was  misunderstood.    "  In  terms  it  applied  to  munie- 

Sdk  Elghmy  v.  Ry.  Co.,  93  la.  538,  58a.  University    of    Louisville    v. 

61    N.    W.    1056,    27    L.    R.    A.    296  Hammock,  127  Ky.   564,  106   S.   W. 

(1895);  Galveston,  etc.,  Ry.  v.  Han-  219,  14  L.  R.  A.  N.  S.  784  (1907). 

way  (Tex.  Civ.  App.),  57  S.  W.  695  69.  Phil.  W.  &  B.  Ry.  v.  Qulgley, 

(1900);  Laubheim  v.  DeKoninglyke,  21  How.  (62  U.  S.)  202  (1858). 

etc.,  Co.,  107  N.  Y.  228,  13  N.  E.  781,  60.  Martin  County  Bank  v.  Day, 

1  Am.  St.  R.  815  (1887) ;  Kellogg  v.  73  Minn.  195,  75  N.  W.  1115  (1898) ; 

<3Iinrch  Charity  Foundation,  203  N.  Trenton    Mutual    Life,  etc.,  Co.  v. 

Y.  191,  194,  96  N.  E.  406,  38  L.  R.  Perrine,    23    N.    J.    L.    402    (1852); 

A.  N.  S.  481  (1911).  Morrison  Jewell  Co.  v.  Lingane,  19 

56.  Richardson    v.    Coal    Co.,    10  R.  I.  316,  33  At.  452  (1895). 
Wash.  648,  39  Pac.  95  (1895).  61.  Mayor  of  Manchester  v.  Wll- 

57.  Hanway  v.  Galveston,  etc.,  liams  (1891),  1  Q.  B.  94,  60  L.  J.  Q. 
By.,  94  Tex.  76,  58  S.  W.  724  (1900).  B.  23. 

58.  Chapin   v.  Holyoke  Y.  M.  C.  62.  29  Ass.  f.  100,  PI.  67  quoted  in 
A.,    165    Mass.   280,   42  N.  E.  1130  Bro.  Abr.  Corporations,  43. 
(1896). 


138  THE  LAW  OF  TORTS. 

ipal  corporations  <mly,"  but  many  writers  and  judges  treated  it 
as  applicable  to  all  corporations  aggregate.**  It  is  now  well  set- 
tled, however,  that  if  a  corporation  has  no  body  to  be  seized  by 
capiast  or  exigent,  it  has  property  which  may  be  attached  or  levied 
upon.**  Some  eminent  judges  have  declared  that  it  is  not  liable  for 
a  tort  which  involves  actual  malice.*^  Their  view  is  that  a  cor- 
poration aggregate  has  not  a  "  mind,"  and,  therefore,  cannot  en- 
tertain malice.  "  If  malice  in  law,"  said  'an  English  judge  in  re- 
jecting this  view,  "  were  synonymous  with  malice  in  French — a  sort 
of  esprit  tinged  with  ill-nature,  I  should  entirely  agree.  In  such 
a  sense  a  corporation  would  be  as  incapable  of  malice  as  of  wit- 
But  of  actual  malice  in  a  legal  sense,  I  think  a  corporation  is  cap- 
able." "  This  is  the  prevailing  view  both  in  England  and  in  this 
country.  Accordingly,  a  corporation  is  liable  for  malicious  prose- 
cution,*' or  for  libel,**  or  for  fraud,*'  although  the  malicious  acts 
were  done,  as  of  course  they  could  only  be  done,  by  its  agent  or 
servant;  provided^  those  acts  were  done  in  the  course  and  within 
the  apparent  scope  of  his  authority  in  the  business  of  his  principal ; 
and  provided  further,  that,  if  the  acts  were  not  strictly  within  the 
corporate  powers,  they  were  assumed  to  be  performed  for  the  cor- 
poration, and  by  one  who  was  competent  to  employ  the  corporate 
powers  actually  exercised.™ 

63.  See  note  by  Serj.  Manning,  in  98  N.  C.  34,  3  8.  E.  923,  2  Am.  St.  R. 
4  Man.  &  G.  at  pp.  453-455.  312  (1887),  semble. 

64.  Maund  v.  Monmouthshire  68.  Fogg  v.  Boston,  etc.,  Ky.,  148 
Canal  Co.,  4  Man.  &  G.  452,  11  L.  J.  Mass.  513,  20  N.  B.  100,  12  Am.  St. 
C.  P.  317,  2  Dowl.  N.  S.  113,  5  Scott  R.  583  (1889);  Hussey  v.  Norfolk, 
N.  R.  457  (1842),  trespass  for  break-  etc.,  Ry.,  98  N.  C.  34,  3  S.  B.  923,  2 
ing  and  entering  locks  on  a  canal;  Am.  St.  R.  312  (1887);  Miss.  Pac. 
Central  of  Ga.  Ry.  v.  Brown,  113  Ry.  v.  Richmond,  73  Tex.  568,  11  S. 
Ga.  414,  38  S.  B.  989,  84  Am.  St.  R.  W.  555,  4  L.  R.  A.  280  (1889) ;  Bar- 
250   (1901).  wick  v.  English  J.   8.  Bank,  L.  R. 

65.  Baron  Alderson,  in  Stevens  v.  2  Ex.  259,  36  L.  J.  Ex.  147  (1867) ; 
Midland  Counties  Ry.,  10  Ex.  352  Citizen's  Life  A.  Co.  v.  Brown 
(1854);  Lord  Bramwell,  in  Abrath  (1904),  A.  C.  423,  73  L.  J.  P.  C.  102. 
V.  N.  B.  Ry.,  11  App.  Cas.  247,  55  «9.  Fitzgerald  v.  Mtzgerald  Co., 
L.  J.  Q.  B.  457   (1886).  41  Neb.   374,  59  N.  W.   838   (1894); 

66.  Cornford  v.  Carlton  Bank  Erie  City  Iron  Works  v.  Barber,  106 
(1899).  1  Q.  B.  392.  Pa.  125  (1884). 

67.  Cornford  v.  Carlton  Bank  70.  Washington  Gas  Light  Co.  t. 
(1901),  1  Q.  B.  22,  68  L.  J.  Q.  B.  Lansden,  172  U.  S.  534,  19  Sup.  Ct 
1020.    Hussey  v.  Norfolk,  etc.,  Ry.,  296  (1898). 
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138.  Liability  for  Slander.  The  suggestion  has  been  made  that 
a  corporation  is  not  liafble  for  slander  spoken  by  its  agents."  It  is 
believed  that  there  is  no  judicial  decision  declaring  such  doctrine,"* 
while  there  are  numerous  judicial  dicta  to  the  contrary.''*  The  view 
eeems  to  rest  upon  the  idea  that  as  a  corporation  has  no  voice  it  can- 
not commit  slander.  Such  a  notion  belongs  to  the  same  category 
with  those  which  have  been  exploded:  that  a  corporation  has  no 
body,  and  hence  cannot  commit  a  trespass;  tihat  it  has  no  mind,  and 
hence  can  entertain  no  jnalice.  It  can  speak  only  through  its 
agents;  and  their  voice,  when  used  in  compliance  with  its  orders, 
or  with  its  approval,®  or,  it  is  submitted,  within  the  scope  of  their 
authority  as  its  agents,  is  its  voice. 

In  the  language  of  a  recent  decision :  "  Inasmuch  as  a  corpora- 
tion must  transact  its  business  and  perform  its  duties  through  nat- 
ural persons,  it  is  now  well  settled  that  a  corporation  is  liable  in 
damages  for  slander,  as  it  is  for  oAer  torts."  ''^    And  the  latest 

7L  Townshend,  Slander  and  Libel  v.  Bowery  Bank,  24  A.  D.  63,  48  N. 
S  265,  citing  Mahoney  v.  Bartley,  3  Y.  Supp.  978  (1897). 
Camp.  210  (1812),  and  Toll  v.  72.  Palmeri  v.  Man.  Ry.  Co.,  133 
Thomas,  15  How.  Pr.  314  (1857).  N.  Y.  261,  30  N.  E.  1001  (1892).  Ac- 
Neither  case  deals  with  this  ques-  tlon  was  for  fale  imprisonment  ac- 
tion. The  holding  of  each  is  that  it  companied  by  slanderous  words, 
an  agent  publishes  a  libel  or  a  slan-  and  recovery  was  sustained.  Hus- 
der  he  Is  personally  liable  therefor,  sey  v.  Norfolk,  etc.,  Ry.,  98  N.  C. 
To  Infer  from  these  decisions,  that  34,  3  S.  E.  923,  2  Am.  St.  R.  312 
a  corporation  is  not  liable  for  slan-  (1887). 

der  uttered  by  its  authorized  agents.  73.  Behre  v.  National  Cash  Reg. 

is  warranted  only  upon  the  theory,  Co.,  100  Ga.  213,  27  S.  E.  986,  62  Am. 

that  a  principal  is  never  liable  in  St.  R.  320  (1896),  dictum  adopting 

tort  for  his  agent's  acts,  if  the  agent  statement    of    Odgers  on   Libel   & 

is  personally  liable.  Slander  (1  Am.  Ed.  368,  3  Eng.  Ed. 

71a.  Duquesne     Distrib.     Co.     v.  435),  that  a  corporation  is  not  lia- 

Greenbaum,  135  Ky.  182,  121  S.  W.  ble  for  slander  uttered  by  its  offl- 

1026,  24  L.  R.  A.  N.  S.  955,  21  Ann.  cers,  unless  the  corporation  ordered 

Cas.  481;  Stewart  Dry  Goods  Co.  v.  and   directed   the  utterance  of  the 

Henchtker,  148  Ky.  228  (1912),  limit  very  words. 

the  corporation's  liability  for  slan-  73a.  Waters-Pierce     Oil     Co.     v. 

der  to  that  of  its  principal  officers,  Bridwell  (Ark.),  147  S.  W.  64  (1912). 

unless  the  slander  was  actually  au-  and  cases  cited,  including  Hypes  v. 

thorized  or  ratified.     Cf.     Kaul  v.  Southern  Ry.,  82  S.  C.  315,  64  S.  E. 

Boston  Mut.  L.  Ins.  Col,  200  Mass,  395,  21  L.  R.  A.  N.  S.  873,  17  Ann. 

265,  86   N.  E.  302   (1908);   Eichner  Cas.  620  (1908). 
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English  cases  make  no  distinction  tetween  a  corporation's  liabilitjr 
for  libel  and  for  slander  by  its  servants."" 

§  2.   MEMBEES  OF  THE  FAMILY. 

139.  Married  Women.  The  common  law  did  not  permit  a 
married  woman  to  sue  or  be  sued  alone.  If  she  were  a  proper  party 
to  the  action,  her  husband  must  be  joined  with  her.  For  torts 
committed  by  her  in  his  presence  or  by  hi^  order,'*  or  at  least  under 
his  coercion,'^  he  alone  was  resiponsible,  and  ®uit  was  properly 
brought  against  him  alone.  The  rule,  requiring  him  to  be  joined 
as  a  party  with  the  wife,  in  other  tort  actions,  rested  upon  the  fact 
that  he  was  entitled  to  her  property.  Unless  he  could  be  made  a 
party  defendant,  one  who  had  suffered  wrong  at  the  hands  of  the 
wife  would  be  without  remedy.™  On  the  other  hand,  any  recovery 
I  for  injury  to  his  wife's  person  or  estate  would  belong  to  the  hus- 
band, and  should  be  prosecuted  by  him,"  either  as  sole  plaintiff,'* 
or  joined  with  his  wife.™    If  the  cause  of  action  were  one  which 


73b.  Flnburg  v.  Moss  Empires 
(1908),  Scotch  Sess.  Cas.  928;  Glas- 
gow Corporation  v.  Lorlmer  (1911), 
A.  C.  209,  214,  80  L.  J.  P.  C.  175. 

74.  2  Kents'  Commentaries,  149; 
Dailey  v.  Houston,  58  Mo.  361 
(1874) ;  Edwards  v.  Wessinger,  65 
S.  C.  161,  43  S.  E.  518  (1903). 

76.  Marshall  v.  Oakes,  51  Me.  308 
(1864);  Handy  v.  Foley,  121  Mass. 
259  (1876) ;  Kosminsky  v.  Goldberg, 
44  Ark.  401   (1884). 

76.  Hawk  v.  Herman,  5  Binney 
(Pa.)  43  (1812) ;  Head  v.  Briscoe,  5 
Car.  &  P.  484  (1833);  Capel  v. 
Powell,  17  C.  B.  N.  S.  743  (1864), 
said  Earle,  C.  J.,  at  p.  748:  "  Seeing 
that  all  her  personal  property  iB 
vested  in  the  husband  it  would  be 
idle  to  sue  the  wife  alone,  the  ac- 
tion would  be  fruitless." 

In  some  cases  the  view  has  been 
expressed  that  the  common  law  re- 
quired the  husband  to  be  joined,  be- 
cause the  wife  had  in  law  no  sepa- 


rate existence,  and  torts  committed 
by  her  were  his  torts.  Flesh  v. 
Lindsay,  115  Mo.  1,  21  S.  W.  907, 
37  Am.  St.  R.  374  (1892) ;  Wainford 
V.  Heyl,  L.  R.  20  Eq.  321,  324  (1875). 
But  this  is  inconsistent  with  the 
established  doctrine  that  after  di- 
vorce, the  husband  cannot  be  sued 
for  torts  of  the  wife  during  cover- 
ture, Capel  V.  Powell,  17  C.  B.  N. 
S.  743  (1864),  as  well  as  with  the 
doctrine,  that  for  her  personal 
torts,  ••  such  as  assault,  and  battery, 
libel,  slander  and  the  like,"  judg- 
ment could  be  rendered  against  her 
jointly  with  her  husband.  Flesh  v. 
Lindsay,  supra  (115  Mo.  at  pp.  13, 
14  and  cases  cited). 

77.  Pollock,  Torts  (6th  Ed.),  p.  56, 
(9th  Ed.),  p.  59. 

78.  Smith  v.  City  of  St.  Joseph,  55 
Mo.  456  (1874). 

79.  Laughlln  v.  Eaton,  54  Me.  156 
(1866). 
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would  die  with  the  person,  the  death  of  the  wife,  even  after  action 
brought  by  the  husband  with  her,  was  good  ground  for  arresting 
judgment  in  his  favor.^  The  husiband  could  not  join  a  cause  of  ac- 
tion in  his  own  right  for  a  tort  to  himself,  with  one  as  co-plaintiff 
with  his  wife  for  a  tort  to  her.  Accordingly,  if  A  slandered  both 
husband  and  wife,  the  husband  was  required  to  bring  an  action  in 
his  own  behalf,  and  a  distinct  action  as  co-plaintiff  with  the  wife 
for  the  slander  to  her.*^ 

140.  Modern  Legislation.  In  nearly  every  jurisdiction,  statutes 
have  been  passed  modifying  the  husband's  common  law  rights  to 
his  wife's  property  and  his  marital  authority.  As  a  rule,  this  legis- 
lation has  been  strictly  construed,  so  far  as  its  effect  upon  the  doc- 
trines which  we  have  been  considering  is  concerned.  Its  primary 
olbject  was  to  exempt  the  wife's  property  from  the  husband's  con- 
trol and  from  liability  for  his  debts,  not  to  exempt  him  from  his 
common  law  liabilty  for  her  torts.*^  Hence,  his  liability  continues, 
eave  where  lihe  statute  expressly  changes  it,  as  by  declaring  that 
he  shall  not  be  liable  for  her  wrongful  or  tortious  acts.** 


80.  Stroop  V.  Swarts,  12  Ser.  &  R. 
(Pa.)  76  (1824).  So,  if  the  action 
were  brought  against  the  husband 
and  wife  for  her  tort,  his  death 
would  not  abate  the  action.  Douge 
V.  Pearce,  13  Ala.  127  (1845) ;  Smith 
V.  Taylor,  11  Ga.  20  (1852);  Baker 
V.  Braslin,  16  R.  I.  635;  but  her 
death  would,  Willis,  J.,  in  Wright 
V.  Leonard,  11  C.  B.  N.  S.  258  at  p. 
266  (1861) ;  Rapallo,  J.,  in  Kowing 
T.  Manly,  49  N.  Y.  192,  at  p.  201,  10 
Am.  R.  346   (1872). 

8L  EbersoU  v.  Krug,  3  Binney 
(Pa.)  555  (1811).  On  the  other 
band,  if  the  husband  and  wife  slan- 
dered plaintiff,  he  could  not  join 
the  action  against  the  husband  for 
his  slander  with  that  against  hus- 
band and  wife  for  her  slander. 
Penters  v.  England,  1  McCord  Law 
(S.  C.)  14  (1821);  Malone  v.  Stil- 
well,  15  Abb.  Pr.  421  (1863). 


82.  Seroka  v.  Kaltenburg,  17  Q.  B. 
p.  177  (1886);  Henley  v.  Wilson, 
137  Cal.  273,  70  Pac.  21,  58  L.  R.  A. 
941,  92  Am.  St.  R.  160  and  note 
(1902) ;  McElfresh  v.  Kerkendall,  36 
la.  224  (1872);  Wolf  v.  Bauereis,  72 
Md.  481,  19  At.  1045,  8  L.  R.  A.  680 
(1890).  Such  legislation  does  noi 
relieve  the  wife  from  the  necessity 
of  joining  her  husband  as  plaintiff 
in  a  suit  for  Injuries  to  her  person. 
Hill  V.  Duncan,  110  Mass.  238 
(1872) ;  Morgan  v.  Kennedy,  62 
Minn.  348,  64  N.  W.  912,  54  Am.  St. 
R.  647,  30  L.  R.  A.  621  and  note 
(1895) ;  Flesh  v.  Lindsay,  115  Mo.  1. 
21  S.  W.  907,  37  Am.  St.  R.  374 
(1893);  Fitzgerald  v.  Quann,  109  IT. 
Y.  441,  17  N.  E.  354   (1888). 

83.  Strouse  v.  Leiff,  101  Ala.  433. 
14  So.  667,  46  Am.  St.  R.  122  (1893)  ; 
Austin  V.  Cox,  118  Mass.  58  (1875), 
applying  c.  312,  St.  of  1871,  that  a 
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A  different  view  of  these  statutes  obtains  in  some  States,  and 
they  have  been  held  to  abolish  by  implication  the  common  law  rule 
of  a  husband's  liability  for  his  wife's  torts.  As  they  have  destroyed 
the  common-law  theory  of  legal  unity  of  husband  and  wife,  have 
secured  to  her  the  full  control  and  sole  ownership  of  her  property, 
have  enabled  her  to  carry  on  a  separate  business,  and  -accorded  her 
"  the  right  to  control  her  own  time,"  courts  have  declared  that  they 
have  destroyed  the  reason  for  the  hus/band's  liability  for  her  mis- 
deeds." 

141.  Double  Action  for  Injury  to  Wife.  When  the  wife  sus- 
tains a  personal  injury  through  the  tort  of  another,  two  distinct 
rights  of  action  may  accrue  ■against  the  wrongdoer ;  one  to  the  wife,'" 
and  one  to  the  husband.  The  gist  of  the  former  is  the  injury  it- 
self, including  her  "  potentiality  to  earn  for  herself  and  her  expec- 
tation of  life."  **  The  gist  of  the  latter  is,  "  the  consequence  of  the 
injury,  in  depriving  the  husband  of  his  common-law  right  to  her 


husband  shall  not  be  held  liaBle  for 
a  wife's  tort,  unless  he  aided  or  en- 
couraged it;  Burt  v.  McBain,  29 
Mich.  260  (1874);  Mason  v.  Mason, 
.06  Hun  (N.  Y.)  386  (1892),  applying 
statute  now  embodied  in  Domestic 
Relations  Law,  ch.  272,  L.  1896,  §  27: 
"A  married  woman  has  a  right  of 
action  for  an  injury  to  her  person, 
property  or  character,  or  for  an  in- 
jury arising  out  of  the  marital  rela- 
tion, as  if  unmarried.  She  is  liable 
for  her  wrongful  or  tortious  acts: 
her  husband  is  not  liable  for  such 
acts  unless  they  were  done  by  his 
actual  coercion  or  Instigation:  and 
such  coercion  or  Instigation  shall 
not  be  presumed,  but  must  be 
proved."  Vocht  v.  Kenklence,  119 
Pa.  365,  13  At.  198  (1888);  Story 
V.  Downey,  62  Vt.  243,  20  At.  321 
(1890). 

84.  Martin  v.  Robson,  65  111.  132, 
16  Am.  R.  578  (1872) ;  Norrls  v.  Cor- 
kill,  32  Ks.  409,  4  Pac.  862,  49  Am. 
R.  489  (1884);  Lane  v.  Bryant,  100 


Ky.  138,  37  S.  W.  584,  36  L.  R.  A. 
709  (1896);  Culmer  v.  Wilson,  13 
Utah,  129,  44  Pac.  833,  57  Am.  St. 
R.  713   (1896). 

85.  At  common  law,  this  action 
must  be  brought  in  the  names  of  the 
wife  and  husband.  Such  Is  sUU  the 
rule  in  some  jurisdictions:  Wolf  v. 
Bauereis,  72  M6..  481  (18S0).  In 
others,  the  wife  may  sue  alone.  See 
cases  in  next  note. 

86.  Texas,  etc.,  Ry.  v.' Humble,  181 
U.  S.  57,  63,  21  Sup.  Ct.  526  (1900) ; 
Atlantic,  etc.,  Ry.  v.  Dorsey,  73  Ga. 
479  (1884) ;  Chic,  etc.,  Ry.  v.  Dunn, 
52  111.  260  (1869) ;  Pancoast  v.  Bur- 
nell,  32  la.  394  (1871) ;  Townsdin  v. 
Nutt,  19  Ks.  282  (1877);  Harmon  v. 
Old  Col.  Ry.,  165  Mass.  100,  42  N.  B. 
505  (1896) ;  Omaha,  etc.,  Ry.  v.  Doo- 
little,  7  Neb.  481  (1878);  Norfolk, 
etc.,  Ry.  V.  Dougherty,  92  Va.  372, 
23  S.  E.  777  (1895);  Stevenson  v. 
Morris,  37  O.  St.  10,  41  Am.  R.  481 
(1881). 
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society  or  services,  or  in  imposing  on  him  the  common-law  duty 
to  care  for  her."  " 

In  some  States  the  damages  recovered  for  personal  injuries  to 
the  wife  are  "  community  property  of  the  husband  and  wife,  of 
which  the  husiband  has  the  management,  control  and  absolute  power 
of  disposition  other  than  testamentary."  ^ 

142.  Tort  Actions  between  Husband  and  Wife.  At  common 
law,  neither  spouse  could  maintain  a  tort  action  against  the  other. 
This  rule  is  sometimes  said  to  be  based  on  the  doctrine  that  husband 
and  wife  "  being  one  person,  one  cannot  sue  the  other."  **  At  other 
times,  it  is  declared  to  rest  upon  considerations  of  public  policy. 
Unless  "  marriage  acts  >as  a  perpetually  operating  discharge  of  all 
,  wrongs  between  man  and  wife,"  it  is  said,  each  party  will  be 
tempted  to  take  all  petty  domestic  difficulties  into  court.  It  is 
thought  to  be  wiser  "  to  draw  the  curtain,  shut  out  the  public  gaze, 
leave  the  parties  to  forget  and  forgive."  ** 

143-  The  Injured  Spouse  Is  Not  Without  Remedy,  However. 

In  case  of  a  serious  assault  and  battery,  the  wrongdoer  may  be 
punished  criminally.'^  If  unlawfully  deprived  of  liberty,  the  vi&- 
tim  is  entitled  to  a  writ  of  habeas  corpus.^^  There  is  also  the  resort 
of  divorce,  with  the  right  to  alimony  in  case  of  an  abused  wife. 

144.  Modem  Statutes  Give  a  Right  of  Action  in  Tort  Between 
Husband  and  Wife  in  Some  Cases.  The  English  Married  Wo- 
man's Property  Act  permits  the  wife  to  sue  her  husband  for  a  tort 
to  her  separate  estate,''  but  does  not  accord  the  reciprocal  privilege 
to  him.     The  statutes  of  Iowa  and  Illinois  authorize  an  action  by 

87.  Skoglund  v.  Minn.  Street  Ry.,  Quamet,  1  Q.  B.  D.  435,  45  L.  J.  Q. 
45  Minn.  330,  47  N.  W.  1071  (1891);    B.  277  (1876). 

Smith  V.  City  of  St.  Joseph,  55  Mo.  90.  Abbott  v.  Abbott,  67  Me.  304, 

456  (1874) ;  Kelly  v.  N.  Y..  etc.,  Ry.,  24  Am.  R.  27   (1877) ;   Bandfleld  v. 

168  Mass.  308,  46  N.  E.  1063  (1897) ;  Bandfield,   117   Mich.    80,    75   N.   W. 

Hyatt     V.     Adams,     16     Mich.     180  287,  40  L.  R.  A.  757   (1898);   Strom 

(1867);   Shanahan  v.  City  of  Madi-  v.  Strom,  98  Minn.  427,  107  N.  W. 

son,  57  Wis.  276   (1883) ;    Southern  1047,  6  L.  R.  A.  N.  S.  191.  with  note 

Ry.  Co.  V.  Crowder,  135  Ala.  417,  33  (1906). 

So.  335  (1902).  91.  State    v.    Oliver,  70  N.  C.  60 

88.  McPadden  v.  Santa  Anna  Ry.,  (1874). 

87  Cal.  464,  25  Pac.  681,  11  L.  R.  A.  92.  Reg.  v.  Jackson  (1891),  1  Q.  B. 
252   (1891).  671,  60  L.  J.  Q.  B.  346. 

89.  Blackburn,   J.,   in   Phillips   v.       98.  45  &  46  Vict.  c.  75,  §  12  (1882). 
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either  spouse  to  recover  his  or  her  property  from  the  other.**  Sucli 
legislation  has  not  goven  rise  to  many  reported  decisions,  and  is 
generally  subjected  to  a  strict  construction.'^  The  prevailing  view 
is  that  all  disabilities  which  the  conunon  law  imposes  upon  husband 
■and  wife  by  reason  of  the  marriage  status  still  exist,  except  in  so 
far  as  they  have  been  modified  or  changed  iby  express  statutory 
enactment.*'  i 

Still,  when  the  statutes  secure  to  the  wife  the  ownership  and  con- 
trol of  her  separate  estate,  and  give  her  the  rig'ht  to  sue  and  be  sued 
with  respect  to  such  property,  as  though  she  were  a  feme  sole,  it 
would  seem  that  she  should  be  accorded  all  actions,  iboth  equitable 
and  legal,  which  are  necessary  to  secure  her  in  the  possession  or 
recovery  of  her  property,  even  though  her  husband  has  to  be  made 
a  party  defendant,  and  thereby^comes  liable  to  a  judgment  for 
money.    And  .such  seems  to  be  the  doctriiie"of  meTBeSt-TConsidered 

Q7 

cases. 

In  some  jurisdictions,  .she  is  entitled  to  recover  from  a  deserting 
husband,  according  to  his  pecuniary  ability,  expenditures  made 
by  her  in  supporting  their  children  and  herself.''^ 

145.  Tort  Liability  of  Infants.  It  has  never  been  doubted  in 
English  law  that  an  infant  is  answerable  for  his  torts,  which  are 
unconnected  with  his  contracts.'^     If  he  is  very  young,  however, 

94.  Porter  v.  Goble,  88  la.  565,  55  v.  Abbe,  22  App.  Div.  483,  48  N.  Y. 
N.  W.  530  (1893) ;  Larison  v.  Larl-  Supp.  25  (1897) ;  State  ex  rel.  Las- 
son,  9  Brad.    (111.  App.)    27    (1881).  serre  v.  Michel,  105  La.  Ann.  741,  30 

95.  Johnson    v.    Johnson,    72    III.  So.  122   (1901). 

489    (1874);    Chestnut  v.   Chestnut,  97.  Crater  v.  Crater,  118  Ind.  521, 

77    111.    347    (1875) ;    Thompson    v.  21  N.  E.  290  (1888) ;  White  v.  White, 

Thompson,  218  U.  S.  611,  31  Sup.  Ct.  58  Mich.  546,  25  N.  W.  490   (1885) ; 

111,  30  L.  R.  A.  N.  S.  1153   (1910),  Whitney  v.  Whitney,  49  Barb.    (N. 

affg.  31  App.  D.  C.  537,  14  Ann.  Cas.  Y.)    319    (1867);    Berdell  'v.    Park- 

879    (1908);    wife  not  permitted  to  hurst,  19  Hun   (N.  Y.)   358   (1879); 

maintain  action  for  assault  an'fl  bat-  Wood  v.  Wood,  83  N.  Y.  575  (1881) ; 

tery  against  her  husband,  under  a  McKendry  v.  McKendry,  131  Pa.  24. 

statute  authorizing  her  "to  sue  sepa-  18  At.  1078,  6  L.  R.  A.  506  and  note 

rately  for  the  security,  recovery,  or  (1890). 

protection  of  her  property,  and  for  97a.  DeBrauwere  v.   DeBrauwere. 

torts  committed  against  her  as  fully  203  N.  Y.  460,  96  N.  E.  722,  38  L.  r! 

and  freely  as  if  unmarried."  A.  N.  S.  508   (1911). 

96.  Heacock  v.  lieacock,  108  la.  98.  Y.  B.  35  Hen.  VI.  f.  11,  pi  ig 
540,  79  N.  W.  353  (1899).    Cf.  Abbe  (1466),  holding  an  infant  four  years 
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his  harmful  acts  may  fall  within  the  category  of  accident,  instead 
of  that  of  tort.^'  The  command  of  his  parents  to  commit  a  tort 
will  not  absolve  him  from  liability,""  although  it  will  render  the 
parent  also  liable/ 

Even  when  this  tort  is  connected  with  &  contract,  it  ought  not 
to  be  difficult  to  determine  whether  a  tort  action  will  lie  against 
him:  and  yet  judicial  decisions  are  quite  in  conflict  on  this  point. 
Undoubtedly,  the  courts  ought  not  to  permit  a  plaintifE  to  turn  a 
contract  obligation  into  a  tort  liability  by  a  mere  trick  of  pleading, 
and  thus  recover  against  an  infant  in  an  action  ex  delicto  for  what 
is  in  reality  the  breach  of  a  contract,  which  the  law  permits  him  to 
repudiate.  For  exantple,  an  infant  contracts  to  act  as  plaintiff's 
agent,^  or  as  bailee  of  his  property.'  He  comes  under  a  common- 
law  duty  to  obey  instructions  and  to  exercise  due  skill  and  cart;  in 
the  performance  of  his  contract.  For  a  breach  of  such  duty  an 
adult  may  be  sued  in  an  action  ex  delicto  j  but  if  the  infant  is  so 
sued,  his  infancy  is  a  defense.  The  same  proof,  which  would  es- 
tablish the  cause  of  action  in  a  tort  suit,  would  have  established  a 
cause  of  action  in  a  suit  for  breach  of  the  contract.  A  release  of 
the  infant's  liability  for  breach  of  the  contract  would  operate  as  a 
release  from  the  tort.^  Hence  the  rule  of  law  which  releases  the 
infant  from  liability  upon  the  contract  must  operate  to  release  him 
from  the  alternative  liaibility  for  the  tort. 

The  same  doctrine  has  been  applied  in  cases  for  false  warranty 

old  liable  for  putting  out  an  eye:  (N.  Y.)   193   (1843) ;   Briese  v.  Ma- 

Hodsman  v.  Grlsell,  Noy,  129;  Bar-  echtle,'146  Wis.  89,  130  N.  W.  893,  35 

nard  v.   Haggis,   14   C.  B.  N.   S.   45  L.  R.  A.  N.  S.  574  (1911). 

(1863) ;  Neal  v.  Gillett,  23  Conp.  437  100.  Scott  v.  Watson,  46  Me.  362, 

(1855) ;  Peterson  v.  Haffner,  59  Ind.  74  Am.  Dec.  457  (1859) ;  School  Dist. 

130,  26  Am.  R.  81  and  note  (1877);  v.  Bragdon,  23  N.  H.  507,  516  (1B51); 

Shaw  V.  Coffin,  58  Me.  254,  4  Am.  Humphrey  v.  Douglas,  10  Vt.  71,  33 

R.  290  (1870);  Sikes  v.  Johnson,  16  Am.  Dec.  180  and  note   (1838). 

Mass.  389  (1820) ;  McCabe  v.  O'Con-  1.  Teagarden    v.    McLaughlin.    86 

ner,  4  App.  Div.  354,  38  N.  Y.  Supp.  Ind.   476    (1882) ;    Hower   v.   Ulrich, 

572    (1896) ;    affd.  162  N.  Y.  600,  57  156  Pa.  410,  27  At.  37  (1893) . 

N.  E.  1116  (1900) ;  Fry  v.  Leslie,  87  2.  Vasse  v.  Smith,  6  Cranch  (U.  S. 

Va.  269,  12  S.  E.  671  (1891);  Hum-  226  (1810). 

phrey  v.  Douglass,  10  Vt.  71,  33  Am.  8.  Young  v.  Muhling,  48  App.  Div. 

Dec.  180  and  note  (1838);  Hutching  617,  63  N.  Y.  Supp.  181  (1900). 

▼.  Engel,  17  Wis.  230  (1863).  4.  Bishop,    Non-Contract    Law,    § 

99.  Harvey  v.  Dunlop,  Hill  &  Den.  566. 
10 
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by  infants  on  the  sale  of  goods.  It  has  been  declared  that  "  the  sub- 
stantial ground  of  action  rests  on  promises ;  "  that  "  the  assumpsit " 
in  such  cases  "  is  clearly  the  foundation  of  the  action."  *  If  the 
warranty  is  an  engagement  collateral  to  the  sale  contract,  and  proof 
of  damage  cannot  be  made  without  referring  to  and  proving  the 
contract,  then  the  courts  are  right  in  holding  that  the  infant  can- 
not be  made  liable  by  framing  the  action  for  damages  in  tort.* 

146.  Deceit  by  Infant.  If,  on  the  other  hand,  the  false  state- 
ment as  to  the  quality,  condition  or  title  of  the  article  is  made  by 
the  infant  with  knowledge  of  its  falsity  with  the  intention  to  in- 
duce the  buyer  to  act  upon  it,  and  the  latter  does  act  upon  it  to  his 
damage,  we  have  the  common-law  tort  of  deceit,  and  the  infant 
should  be  held  liable  in  a  tort  action  for  damages.' 

•Certainly,  the  weight  of  authority  in  this  country  is  in  favor 
of  holding  the  infant  liable  for  damages  caused  by  inducing  the 
plaintiff  to  sell  him  goods  upon  credit,  by  false  representations  that 
he  was  of  age,*  or  that  he  intended  to  pay  for  the  goods,  when  he 
did  not,'  or  by  inducing  the  seller  to  deliver  to  him  goods  sold  for 
cash  by  giving  a  check  for  the  price,  which  he  knew  to  be  worth- 

5.  Green  v.  Greenbank,  2  Marsh,  was  no  allegation  of  any  false  or 
485,   4   E.   C.   L.   375    (1816).     This    fraudulent  representation. 

was  a  special  action  on  the  case.  7.  The  following  language  in  a  re- 
in Howlett  V.  Haswell,  4  Camp.  118  cent  decision  is  applicable,  it  is  sub- 
(1814),  the  action  was  assumpsit,  mitted:  "The  right  not  to  be  led 
In  Brown  v.  Dunham,  1  Root  by  fraud  to  change  one's  situation 
(Conn.)  272  (1791),  the  declaration  Is  anterior  to  and  independent  of 
was  "for  fraud  in  the  sale  of  a  the  contract.  The  fraud  is  a  ton. 
horse;"  plea,  that  defendant  was  Its  usual  consequence  is  that  as  be- 
under  age  when  the  sale  was  made:  tween  the  parties,  the  one  who  is 
reply,  that  defendant  had  the  ap-  defrauded  has  a  right,  if  possible, 
pearance  of  a  man  of  full  age  and  to  be  restored  to  his  former  posl- 
was  allowed  by  his  father  to  trade,  tion."  Nat.  Bank  Loan  Co.  v.  Pe- 
Judgment — "  The  defendant  being  a  trie,  189  U.  S.  423,  425,  23  Sup.  Ct. 
minor  under  the  care  of  his  parent,  512  (1902).  The  bank  had  not  legal 
was  incapable  of  making  a  contract,  capacity  to  sell  in  this  case, 
therefore  could  not  be  guilty  of  8.  Fitts  v.  Hall,  9  N.  H.  441 
fraud  in  contracting."  (1838);   Wallace  v.   Morss,    5    Hill 

6.  Gilson  V.  Spear,  38  Vt.  311,  88  (N.  Y.    391   (1843). 

Am.  Dec.  659  (1865).    In  Collins  v.       9.  Ashlock  v.  Vivell,  29  111.  App. 
Gifford,  203  N.  Y.  465,  96  N.  E.  721,    388   (1888). 
38  L.  R.  A.  N.  S.  202   (1911),  there 
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less.*'  The  doctrine  of  these  authorities  is,  that  an  infant  is  liable 
for  his  tort,  to  the  extent  of  the  loss  aotually  sustained,  although  it 
be  connected  with  his  contract,  where  a  recovery  can  be  had  with- 
out giving  effect  to  his  contract.  "'  The  test,"  it  is  declared,  "  is 
supplied  by  answer  to  the  question :  Can  the  infant  'be  held  liable 
without  directly  or  indirectly  enforcing  his  promise  ?  There  is  no 
enforcement  of  a  promise  where  an  infant,  who  has  been  guilty 
of  a  positive  fraud,  is  made  to  answer  for  the  actual  loss  his  wrong 
has  caused  to  one  who  has  dealt  with  him  in  good  faith  and  has 
exercised  due  diligence;.  Xor  does  such  a  rule  open  the  way  for  a 
designing  man  to  take  advantage  of  an  infant,  for  it  holds  him  to 
the  exercise  of  good  faith  and  reasonable  diligence,  and  does  not 
enable  him  to  make  any  profit  out  of  the  transaction  with  the  in- 
fant, because  it  allows  him  compensation  only  for  actual  loss  sus- 
tained." " 

147.  False  Representations  as  to  Age.  In  England,  and  in 
some  of  our  States,"  false  representations  as  to  his  age  by  an  in- 
fant do  not  subject  him  to  a  tort  action  by  one  who  has  been  dam- 
aged thereby.  The  rule  that  infants  are  liable  for  their  torts,  it  is 
said,  "  is  to  'be  applied  with  due  regard  to  the  other  equally  well 
settled  rule  Aat,  with  certain  exceptions,  they  are  not  liable  on 
their  contracts ;  and  the  dominant  consideration  is  not  that  of  lia- 
bility for  their  torts,  but  of  protection  from  their  contracts."  ^  Ac- 
cordingly, in  the  case  just  cited,  it  was  held  that  one  who  had  been 
induced  to  sell  goods  to  a  minor,  'by  his  false  and  fraudulent  repre- 
sentation that  he  was  of  age,  could  not  recover  either  for  deceit  or 
trover,  although  the  infant  had  refused  to  pay  the  agreed  price 
because  of  his  infancy,  and  had  disposed  of  the  goods  to  third  per- 
sons unknown  to  plaintiff.  The  court  declared  that  plaintiff  could 
not  maintain  his  action  without  showing  that  there  was  a  contract, 
which  he  was  induced  to  enter  into  by  the  defendant's  fraudulent 

10.  Mathews  v.  Cowan,  59  HI.  341  ing  Assoc,  v.  Herman,  33  Md.  128 
(1871).  (1870);  Nash  v.  Jewett,  61  VL  501, 

11.  Rice  V.  Beyer,  108  Ind.  472,  9  18  At.  47,  4  L.  R.  A.  561.  15  Am.  St. 
N.  E.  420,  58  Am.  R.  53  (1886).  R.  931   (1889). 

12.  Johnson  v.  Pie,  1  Lev.  169,  1  IS.  Slayton  v.  Barry,  175  Mass. 
Sid.  258,  1  Keb.  965  (1665);  Bart-  513.  56  N.  E.  574.  49  L.  R.  A.  560 
lett  V.  Wells,  1  B.  &  S.  836,  31  L.  J.  (1900). 

Q.  B.  57  (1862) ;  Monumental  Build- 
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representations  in  regard  to  his  oapacty  to  contract,  and  that  pursu- 
ant to  that  contract  there  was  a  sale  and  delivery  of  the  goods  in 
question.  •  I 

This  reasoning  ignores  the  fundamental  doctrine  that  an  agree- 
ment which  has  been  procured  by  fraud  may  be  treated  by  the  de- 
frauded party  as  void." 

148.  Liability  of  Infant  for  Trover.  The  reasoning  appears  to 
ignore,  also,  previous  decisions  of  the  same  court;  As  early  as 
1819,^®  that  court  declared  in  a  case  where  the  infant  had  induced 
the  plaintiff  to  sell  and  deliver  goods,  'by  the  misrepresentation  that 
he  was  of  age,  and  when  sued  for  the  price  successfully  interposed 
the  defense  of  infancy :  "  The  basis  of  this  contract  has  failed  from 
the  fault,  if  not  the  fraud,  of  the  infant;  and  on  that  ground,  the 
property  may  be  considered  as  never  having  passed  from,  or  as  hav- 
ing revested  in,  the  plaintiff."  lAccordingly,  the  plaintiff  was  al- 
lowed to  maintain  an  action  for  replevin  of  the  property.^^  Again, 
in  Hall  v.  Corcoran,"  the  court  ruled  that  an  action  of  tort  for  the 
conversion  of  property  is  not  founded  on  the  contract  under  which 
the  defendant  obtained  possession.  It  would  seem  to  follow  from 
those  decisions,  that  when  an  infant  is  sued  for  conversion,  in  such 
a  case  as  Slayton  v.  Barry,^*  his  false  representations  and  avoid- 
ance of  his  contract  are  such  a  fraud  upon  the  adult,  as  enables  him 

14.  Nolan  V.  Jones,  53  la.  387,  5  N.  note  having  elected  to  avoid  the 
W.  572  (1880) ;  Kilgore  v.  Jordan,  contract,  "  the  contract  never  be- 
17  Tex.   341,  350   (1856).  came  complete:  the  title  to  the  cow 

15.  Badger,  v.  Phinney,  15  Mass.  did  not  pass.  The  tort  was  not 
359,  8  Am.  Dec.  105.    See  Walker  v.  waived." 

Davis,    1   Gray,   506    (1854),   where  16.  Similar    actions    of    replevin 

the  infant  got  plaintiff  drunk  and  were  sustained  in   Bennett  v.  Mc- 

bought  from  him  a  cow  for  $26,  glv-  Laughlin,   13   111.   App.   349    (1883) : 

ing  his  note  for  the  price.     When  Nolan  v.  Jones,  53  la.  387,  5  N.  W. 

sued  on  the  note,  he  pleaded  his  in-  572   (1880) ;   Wheeler  &  Wilson  Co. 

fancy  and  defeated  the  action.   Then  v.    Jacobs,    2    Misc.    236,   21    N.    Y. 

plaintiff  sued  the  infant  for  the  con-  Supp.    1006     (1893) ;     Robinson    v, 

version  of  the  cow,  and  recovered.  Berry,  93  Me.  320,  45  At.  34  (1899) ; 

Said  the  court:     "  If  the  defense  to  Neff  v.  Landis,  110  Pa.  204,  1   At. 

the  action  on  the  contract  had  been  177   (1885). 

one.  which  admitted  its  validity  and  17.  107  Mass.  251  (1871). 

then    sought    to    discharge  it,  the  18.  Slayton    v.    Barry,  175  Mass. 

judgment  in  the   case  would  have  513,  56  N.  E.  574,  49  Ij.  R.  A.  560 

concluded  the  parties;"  but  the  de-  (1900). 
fondant  in  the  original  action  on  the 
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to  treat  the  contract  as  void,  and  to  reclaim  the  property  if  it  is 
still  in  the  infant's  hands,  or  if  he  has  di^osed  of  it  to  sue  him  in 
trover.    Such  is  the  right  generally  accorded  in  this  country." 

The  same  right  is  accorded  in  almost  every  jurisdiction,  when 
an  infant  bailee  does  a  positive  and  willful  act  to  the  property 
bailed,  which  amounts  to  a  disaffinnance  of  the  contract  of  bail- 
ment.^ Hence,  if  an  infant  has  money  or  property  in  his  hands 
which  he  is  bound  to  return  to  plaintiff,  but  which  he  willfully 
converts  to  his  own  use,  he  is  liable  in  tort ;  ^^  while  if,  by  the 
transaction,  he  'becomes  a  debtor  only  to  the  plaintiff,^  or  his  loss 
of  the  property  is  due  to  negligence  or  disobedience  of  orders  and 
not  to  willful  misconduct,  ^  a  tort  action  is  not  maintainable. 

149.  Infant's  Liability  for  Negligence.  As  soon  as  a  minor 
becomes  capa'ble  of  exercising  care  towards  others,  he  is  liable  for 
negligence,^*  althoi^h  regard  is  always  to  be  had  for  the  rule  that 

19.  Ashlock  V.  Vivell,  29  111.  App.  on  the  contract  and  defendant's  wll- 
388  (1888) ;  Eckstein  v.  Prank,  t  ful  breach,  and  was  defeated.  A 
Daly  (N.  Y.)  335  (1863).  In  some  similar  blunder  in  the  nature  of  his 
States,  infants  are  prohibited  by  action  defeated  plaintiff  in  Studwell 
statute  from  disaffirming  contracts  v.  Shapter,  54  N.  Y.  249  (1873),  a 
Induced  by  their  false  representa-  case  of  fraudulent  representation  by 
tions  that  they  are  of    age.      See  defendant  inducing  credit 

Iowa  Code   (18971,   §   3190;   Kansas  21.  Bristow    v.    Eastman,    1    Esp. 

Gen.  St.  (1901).  §  4184;  Utah  R.  S.  172,  Peake  223  (1794);  Re  Seager; 

(1898),    §    1543;    Wash.   Ballinger's  Seeley  v.  Briggs,  60  L  T.  N.  S.  665 

Codes  and  Statutes,  §  4582.  (1889) ;    Mills  v.   Graham,   1   N.   R. 

20.  Fumes  v.  Smith,  Rolle  Abr.  140  (1804) ;  Lewis  v.  Littlefield.  15 
530  (1635);  Bumard  v.  Haggis,  14  Me.  233  (1839);  Catts  v.  Phalen,  2 
C.  B.  N.  S.  45  (1863);  Vasae  v.  How.  (U.  S.)  376  (1844);  Baxter  v. 
Smith,  6  Cranch  (U.  S.)  226  (1810) ;  Bush,  29  Vt.  465,  70  Am.  Dec.  429 
Homer  v.  Thwing,  3  Pick.   (Mass.)  (1857). 

492    (1826) ;   Campbell  v.  Stakes,  2  22.  Root  v.  Stevenson,  24  Ind.  115 

"Wend.  137,  19  Am.  Dec.  561  (1828);  (1865);    Munger   v.   Hess,   28   Barb. 

Churchill  v.  White,  58  Neb.  22,  78  (N.  Y.)   75  (1858). 

N.   W.   369    (1899);   Peigne  v.   Sut-  23.  Caswell  v.  Parker,  96  Me.  39, 

cliff,   4   McCord   L.    (S.   C.)    387,   17  51   At   238    (1901);    Stack  v.   Cava- 

Am.   Dec.   340    (1827);    Freeman   v.  naugh,   67   N.    H.     149,    30   At   350 

Boland,  14  R.  I.  39,  51  Am.  R.  340  (1891);   Saum  v.  Cofflet  79  Va.  510 

(1882)  ;  Towne  v.  Wiley,  23  Vt  355,  (1884). 

56    Am.    Dec.    85    (1851).     Contra,  24.  Neal   v.   GUlet   23   Conn.   437 

Penrose  v.  Curren,  3  Rawle   (Pa.)  (1855) ;  Baker  v.  Morris,  33  Ks.  580, 

351  (1832);  Wilt  v.  Welsh,  6  Watts  7  Pac.  267  (1885);  Ctonway  v.  Reed, 

(Pa.)  9  (1837).    In  Schink  v.  Strong,  66  Mo.  346,  27  Am.  R.  354  (1877). 
4  N.  J.  L.  87  (1818),  plaintiff  counted 


150  THE   LAW   OF  TORTS. 

a  child  is  to  be  held  to  such  care  and  prudence  only,  a.s  is  usual 
among  children  of  his  age,  experience  and  capacity.^  ■ 

When  the  negligence  of  the  minor  amounts  to  a  breach  of  con- 
tract, and  subjects  him  to  legal  liabilty  only  because  of  the  con- 
tract relation,  his  infancy  is  a  defense,  as  we  have  seen,  whether 
the  form  of  action  Ibe  in  contract  or  in  tort.  In  a  recent  Tennessee 
case,^  this  doctrine  was  held  to  exempt  an  infant  from  liability  in 
tbe  following  circumstances :  He  had  contracted  to  thresh  a  quan- 
tity of  grain  for  the  plaintiff,  and  while  engaged  in  performing 
the  contract  he  negligently  set  fire  to  certain  of  plaintiff's  property, 
whereiby  it  was  destroyed.  When  sued  for  the  damage,  he  pleaded 
his  infancy.  The  trial  court  struck  out  the  plea,  and  plaintiff  had 
a  verdict.  On  appeal,  the  Supreme  Court  reversed  the  judgment, 
holding  that  "  the  gravamen  of  the  action  is  that  the  defendant's 
negligence  constituted  a  breach  of  the  contract."  It  is  submitted 
that  the  view  of  the  trial  court  is  not  only  pireferaible  to  that  of  the 
Supreme  'Court,  but  is  in  entire  accord  with  the  test  laid  down  by 
the  latter  tribunal  for  such  cases,  viz. :  "  Whether  a  liability  can  be 
made  out  without  taking  notice  of  the  contract."  It  was  imma- 
lerial  whether  the  defendant  was  running  an  engine  pursuant  to 
a  contract  with  plaintiff  or  not.  Being  upon  plaintiff's  land  with 
this  dangerous  instrument,  he  was  under  a  commpji-law  duty  to 
use  due  care  to  prevent  the  escape  of  sparks  and  resulting  injury  to 
plaintiff's  property.  The  plaintiff  does  not  sue  for  injury  to  his 
grain  from  improper  threshing,  but  for  injury  to  property  wholly 
disconnected  with  the  contract.  It  was  not  necessary  for  him  to 
show  any  contract  between  himself  and  the  defendant,  and  if 
proved  by  the  defendant,  upon  cross-examination  of  plaintiffs 
witnesses  or  otherwise,  it  had  nothing  to  do  with  plaintiff's  cause 
of  action,  save  as  a  bit  of  history.^' 

150.  Parent's  Liability  for  the  Child's  Tort.  Allusion  has  al- 
ready been  made  to  the  fact,  that  a  parent  is  liable  for  a  tort 
which  he  directs  his  child  to  commit.^    He  is  also  liable  for  torts 

25.  Haynes  v.  Gas  Co.,  114  N.  C.  64  S.  W.  1068,  57  L.  R.  A.  673,  with 

203,  19  S.  E.  344,  26  L.  R.  A.  810,  41  valuable   note,    91    Am.   St.   R.   744 

Am.   St.   R.   786    (1894);    Lexington  (1901). 

Ry.   V.   Fain    (Ky.),   71   S.    W.    628  27.  Hall    v.    Corcoran,   107  Mass. 

(1903).  251,  257   (1871). 

2ft.  Lcowery  v.  Gate,  108  Tenn.  54,  28.  Supra,  Tf  145. 
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committed  by  his  children  as  his  agents  or  servants ;  "  and,  it  has 
been  held,  that  he  must  answer  for  damage  resulting  from  the 
discharge  of  firearms  by  his  young  children  and  other  misconduct 
on  their  part,  on  his  premises  and  with  his  permission.^"  He  is 
answerable,  also,  for  a  child's  tort,  when  the  circumstances  war- 
rant the  inference  that  he  was  a  party  to  it,  either  by  precedent 
jipproval  or  by  continuing  to  enjoy  its  fruits  with  knowledge  of 
the  material  facts.'^ 

Beyond  this,  his  liability  does  not  extend.  The  mere  relation- 
ship of  parent  does  not  subject  him  to  legal  responsibility  for  his 
child's  torts.^  If  a  parent  puts  a  dangerous  instrument  into  the 
hands  of  his  young  child,  and  ''  encourages,  countenances  and  con- 
sents to  its  negligent  use  "  by  him,  he  may  well  be  held  liable  for 
the  injurious  consequences.^  But  he  would  have  been  equally 
liable  had  the  youngster  been  the  child  of  another  person.'*  In 
other  words,  his  liability  in  such  cases  turns  not  upon  his  relation- 
ship to  the  minor,  but  upon  his  own  exercise  of  due  care.^ 

151..  Parent's  Right  to  Sue  for  Injury' to  His  Child.  The  rule 
in  this  country  upon  this  subject  has  been  judicially  declared  as 
follows :  "  A  parent,  whose  infant  child  has  been  injured  by  the 
tort  of  a  third  person,  has  a  right  of  recovery  to  the  extent  of  his 
own  loss.  He  cannot  recover  for  the  immediate' injury  to  the 
child.    His  action  rests  upon  his  right  to  the  child's  services,  and 

29.  Teagarden  v.  McLaughlin,  86  Ks.  423,  25  Pac.  851,  11  L.  R.  A.  429, 

Ind.     476,    44   Am.   R.    332    (1882) ;  23  Am.  St.  R.  737    (1891) ;   Paul  v. 

Liashbrook  v.  Patten,  1  Duv.   (Ky.)  Hummell,  43  Mo.  119,  97  Am.  Dec. 

317  (1864) ;  Strohl  v.  Levan,  39  Pa.  381  (1868) ;  McCalla  v.  Wood,  1  Pen. 

177   (1861) ;   Andrus  v.  Howard,  36  (2  N.  J.  L.)  85  (1806) ;  Tifft  v.  Tifft, 

Vt.    248,    84   Am.    Dec.    680    (1863) ;  4  Den.   175    (1847) ;   Kumba  v.   Gll- 

Schaefer  v.  Osterbrlnk,  67  Wis.  495,  ham,   103   Wis.   312,   79   N.   W.   325 

58  Am.  R.  875   (1886).  (1899). 

80.  Hoverson  v.  Noker,  60  Wis.  33.  Johnson  v.  Glldden,  11  S.  Dale. 
511,  50  Am.  R.  381  (1884).  237,  76  N.  W.  232,  74  Am.  St.  R.  795 

81.  Dunks    V.    Grey,   3   Fed.    862  with  note  (1898).                       ' 
(1880) ;  Beedy  v.  Reding,  16  Me.  362  84.  Dixon  v.  Bell,  5  M.  &  S.  198, 
(1839);    Hower    v.    Ulrich,    156    Pa.  17  R.  R.  308   (1816). 

410,  27  At.  37  (1893).  35.  Chaddook     v.     Plummer.      88 

82.  Moon  V.  Tower,  8  C.  B.  N.  S.  Mich.  225,  50  N.  W.  135,  26  Am.  St. 
611,  98  E.  C.  L.  611  (1860) ;  Hagerty  R.  283,  14  L.  R.  A.  675  (1891) ;  Har- 
T.  Powers,  66  Cal.  368,  56  Am.  R.  rie  v.  Cameron,  81  Wis.  239,  51  N. 
101   (1885);   Smith  v.  Davenport,  45  W.  437,  29  Am.  St.  R.  891  (1892). 
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upon  his  auty  of  maintenance.  When  he  is  deprived  of  the  right 
or  put  to  extra  expense  in  fulfilling  the  duty,  in  reason  and  jus- 
tice he  ought  to  be  permitted  to  have  recourse  to  the  wrongdoer 
for  indemnity."  '^  In  England,  this  right  of  recovery  does  not 
exist,  unless  the  child  is  old  enough  to  render  some  act  of  ser- 
vice."    The  loss  of  service  is  the  very  gist  of  the  action  there. 

It  follows  from  the  American  rule,  that  a  recovery  by  the  parent, 
as  guardian  or  next  friend  of  the  child,  for  damages  to  the  latter, 
will  not  bar  the  parent's  action  on  his  own^behalf.^  It  follows 
also  from  the  rule,  that  the  tort  to  the  child,  in  order  to  be  action- 
able by  the  parent,  must  be  harmful  to  him  in  one  of  two  ways : 
it  must  diminish  the  child's  ability  to  render  service,  or  it  must 
cause  extra  expense  to  the  parent.''  In  case  the  tort  consists  in 
the  seduction  and  debauchment  of  a  female  child,  the  parent  may 
recover  more  than.  Compensatory  damages.  In  fact,  the  action  is 
now  treated,  both  in  England  and  in  this  country,  as  "  one  to 
redress  a  moral  outrage  and  punish  libertinism  under  the  form 
of  a  remedy  for  the  loss  of  manual  services."  *"  The  jury,  in  as- 
sessing damages,  "  may  consider  not  only  that  the  plaintiff  has  a 
daughter  disgraced  in  the  eyes  of  the  neighbors,  but  that  there  is 
a  living  memorial  of  the  disgrace  "  (where  such  is  the  fact)  "  in 
a  bastard  grandchild."  ^^ 

While  the  father  is  the  only  parent*^  ordinarily  entitled  to 
maintain  an  action  for  a  tort  to  a  child,  if  he  is  dead,^'  or,  if  he 

36.  Nederland,  etc.,  Co.  v.  Hoi-  376  (1854) ;  Dennis  v.  Clark,  2  Cush. 
lander,  20  U.  S.  App.  225,  59  Fed.  (Mass.)  347,  48  Am.  Dec.  671 
417(1894).  (1848) ;  Cuming  V.  Brooklyn  Ry.,  109 

37.  Hall  V.  Hollander,  4  B.  &  C.  N.  Y.  95,  16  N.  E.  65  (1888). 

600,  10  E.  C.  L.  436,  7  D.  &  R.  133,  -'  40.  Llpe  v.  Eisenlerd,  32  N.  Y.  229 

28  R.  R.  437  (1825);   Sir  Frederick    (1865).      Verdict    for    $1,000,    sus- 

Pollock  notes  that  "  this  case  does   tained. 

not  show  that,  if  a  jury  chose  to  ^  41.  Terry  v.  Hutchinson.  L.  R.  3 

find  that  a  very  young  child  was    Q.  B.  559,  603   (1868).     Verdict  for 

capable    of    service,    their    verdict    £150  sustained. 

would     be     disturbed."        Pollock,       42.  Geraghty    v.    New,    27    N.    Y. 

Torts  (6  Ed.)  228,  n.  (b).  Supp.  403,  7  Misc.  30   (1899);   Wor- 

38.  Wilton  V.  Middlesex  Ry.  Co.,  cester  v.  Marchant,  14  Pick.  (Mass.) 
125   Mass.    130     (1878);    McGarr   v.    510   (1833). 

Nat.  &  Prov.  Mills,  24  R.  I.  447,  53        43.  Horgan    y.    Pacific  Mills,  158 

At.  320,  60  L.  R.  A.  122   (1902).  Mass.  402,  33  N.  E.  581,  35  Am.  St. 

89.  Donahoe  v.  Richards,  38  Me.   R.  504  (1893);  Gray  v.  Durland,  50 
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relinquishes  his  duty  to  support  and  provide  for  his  children,** 
the  widow  or  the  wife,  as  the  cstse  may  be,  may  bring  the  action, 
in  most  of  our  jurisdictions.  So,  a  person  standing  in  loco  par- 
entis may  recover  for  expenses  and  loss  of  service  resulting  to 
him  from  tort  to  a  minor.*^ 

152-  Tort  Actions  by  Child  against  Parent.  The  law  imposes 
upon  the  parent  the  duty  of  caring  for,  guiding,  and  controlling 
his  children,  and  clothes  him  with  the  power  of  enforcing  disci- 
pline in  a  reasonable  manner.  If  he  exercises  this  authority  with 
cruelty,  he  may  subject  himself  to  criminal  punishment,*'  and 
forfeit  his  right  to  tjjie  custody  and  services  of  the  maltreated 
child."  There  is  some  authority  for  the  proposition  that  the 
cruel  parent  may  be  sued  in  a  tort  action  by  the  injured  chi'.d;  ** 
but  the  better  view  seems  to  be  that  "  the  peace  of  society,  and  of 
the  families  composing  society,  and  a  sound  public  policy,  de- 
signed to  subserve  the  repose  of  families,  and  the  best  interests  of 
society,  forbid  to  the  minor  child  a  right  to  appear  in  court  in 
the  assertion  of  a  claim  to  civil  redress  for  personal  injuries  suf- 
fered at  the  hands  of  the  parent."  ** 

The  parental  power  of  discipline  may  be  delegated,  either  ex- 
pressly to  a  specified  person,'"  or  impliedly,  as  to  schoolmasters.'^ 

Barb.   100,  211    (1867) ;   affd.   51  N.  man,  28  Ind.  App.  206,  61  N.  B.  961 

Y.  424  (1873) ;  Furman  v.  Van  Sise,  (1901) ;    Clasen    v.    Pruhs,   69   Neb. 

56  N.  Y.  435,  15  Am.  R.  441  (1874);  278,  95  N.  W.  640   (1903). 

VlUepigue  v.   Shular,   3   Strobh.  L.  49.  Foley  v.  Foley,  61  111.  App.  577 

(S.  C.)  462  (1849).  (1895) ;  Hewlette  v.  George,  68  Miss. 

44.  McGarr  v.  Nat.  &  Prov.  Mills,  703,  9  So.  885,  13  L.  R.  A.  682 
24  R.  I.  447,  53  At.  329,  60  L.  R.  A.  (1891) ;  McKelvey  v.  McKelvey,  111 
122   (1902).  Tenn.  388,  77  S.  W.  664,  64  L.  R.  A. 

45.  Manvel  v.  Thompson,  2  Car.  &  991  (1903) ;  Roller  v.  Roller,  37 
P.  303  (1826) ;  Whitaker  v.  Warren,  Wash.  242,  79  Pac.  788,  68  L.  R.  A. 
60  N.  H.  20,  49  Am.  R.  302  (1880).  893  (1905),  tort  action  by  daughter 

46.  Hinkle  v.  State,  127  Ind.  490,  against  father  for  rape  denied, 
26  N.  B.  777  (1890) ;  State  v.  Jones,  though  he  had  been  convicted  of  the 
95  N.  C.  588  (1886).  crime. 

47.  Cunningham's  Case,  61  N.  J.  60.  Harris  v.  State,  115  Ga.  578, 
Eq.    454,   48  At.   391    (1901);   Pam-  41  S.  B.  983   (1902). 

ham  V.  Pierce,  141  Mass.  203,  6  N.  B.       51.  Heritage  v.   Dodge,   64  N.   H. 

830  (1886).  297  (1886);  Cleary  v.  Booth  (1893), 

48.  Reeve's     Domestic     Relations  1  Q.  B.  465. 
(4  Ed.)  357;  Treschman  v.  Tresch- 
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Such  persons,  however,  are  liable  in  tort  to  the  child,  if  they  ex- 
ercise their  delegated  power  in.  an  unreasonable  manner,  or  with 
malice.^ 

§  3.    ACTIONS  INVOLVING  THE  KELATION  OF  MASTER  AND  SERVANT. 

153.  Terms  Used  in  Their  Generic  Sense.  The  terms  master 
and  servant,  in  this  connection,  will  be  used  in  their  early  and 
generic  sense,"  and  not  with  the  specific  signification  which  differ- 
entiates them  from  principal  and  agent.  While  the  agent  as  dis- 
tinguished from  the  servant,  is  employed  to  represent  his  prin- 
cipal in  creating  contract  obligations,^  many,  perhaps  most,  agents 
are  also  employed  to  do  acts  for  their  principal  which  are  not  to 
subject  him  to  contract  liability,  but  may  make  him  answerable 
in  tort.^'  And  it  is  the  liability  to  a  tort  action,  growing  out  of 
the  relation  of  employer  and  employed,  that  we  are  to  consider  in 
this  section. 

A  public  officer  is  not,  ordinarily,  the  servant  of  particular  citi- 
zens in  whose  behalf  he  is  acting.  Hence,  if  a  sheriff  enforces  an 
execution  against  property  which  does  not  belong  to  the  judgment 
debtor,  he  does  not  subject  the  judgment  creditor  to  liability  there- 
for. ^^"^  Yet  the  latter  may  take  such  an  active  part  in  directing 
the  actione  of  the  sheriff  as  to  make  himself  responsible  for 
them ;  ^^^  as  he  may  by  adopting  unlawful  acts  done  by  an  officer 
on  his  behalf.^^^ 

52.  Lander  v.  Seaver,  32  Vt.  114  siders  as  servants  pro  tempore,  with 
(1859).  regard  to  such  of  their  acts  as  af- 

53.  In  Bacon's  Abridgment,  under  feet  their  master's  or  employer'a 
the  title  of  Master  and  Servant,  it  property."    Vol.  1,  pp.  425-428. 

is  said:    "  The  relationship  between  54.  Dwight,  Persons  and  Personal 

a  master  and  a  servant  is  in  many  Property,     p.     323.        HufEcut     on 

respects   applicable   to   other   rela-  Agency,  chap.  1   (2d  Ed.), 

tionships,  such  as  lord  and  bailiff,  65.  Singer   Manufacturing   Co.   v. 

principal  and  attorney,  owners  and  Rahn,  132  U.  S.  518,  10  Sup.  Ct  175 

masters    of    ships,    merchants    and  (1889). 

factors."       Bacon  has  no  topic  of  55a.  Hyde  v.   Cooper,   26  Vt  552 

"Principal  and  Agent."  (1854). 

Blackstone  divides   servants   into  55b.  Hill  v.   White,   46   App.   Dhr. 

four  classes:     Menial  Servants;  Ap-  360,  61  N.   Y.   Supp.   515    (1899). 

prentices;   Laborers,  and  a  "fourth  55c  Stuart  v.   Andrews,   104  Me. 

species    such   as    Stewards,   factors  17,  70  At.  1069   (1908). 
and    bailiffs,    whom    the    law    con- 
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154.  The  Master's  Liability  for  the  Servant's  Tort.    Its  Basis. 

The  liability  of  a  master  extends  beyond  those  wrongs  done  by  his 
authority,  or  on  his  behalf  and  ratified  by  him.  Speaking  gen- 
erally, he  is  answerable  also  for  the  wrongs  of  his  servant,  whether 
authorized  or  ratified  by  him  or  not,  whicli  are  done  in  the  course 
of  the  servant's  employment  and  of  the  master's  business.^ 

Doubt  has  been  expressed  by  a  learned  author  and  judge," 
whether,  if  we  were  contriving  a  new  code  to-day,  we  would  impose 
so  extensive  a  liability  on  the  master.  He  finds  it  hard  to  explain 
why  the  master  is  subjected  to  this  liability,  save  upon  the  theory 
that  it  is  a  survival  from  the  far-off  time  when  the  servant  was  a 
slave,^  and,  by  a  fiction  of  law,  he  and  his  master  were  "  feigned 
to  be  all  one  person."  ^ 

155.  Different  Historical  Stages  of  Liability.  This  theory  does 
not  seem  to  accord  with  the  facts  of  English  legal  history.  They 
indicate  that  the  master's  liability  for  his  servant's  torts  has  passed 
through  distinct  stages  of  development,  and  that  the  present  rule 
rests  not  on  grounds  of  policy  which  belonged  to  a  different  state 
of  society,  nor  does  it  result  from  "  a  "fiction  which  is  an  echo  of 
patria  potestas  and  the  English  frank-pledge,"  ^  but  was  slowly 
and  cautiously  evolved,  and  did  not  take  its  /present  form  until 
the  nineteenth  century.*^  It  was  deliberately  based  upon  considera- 
tions of  practical  expediency ;  and  upon  such  considerations  its  con- 
tinuance has  been  repeatedly  rested.  Lord  Brougham  declared 
that  the  reason  for  the  master's  liability  for  his  servant's  torts  is, 
that  by  employing  him,  the  master  "  sets  the  whole  thing  in  mo- 
tion." "^ 

Chief  Justice  Shaw  defended  the  rule  as  "  obviously  founded 
on  the  great  principle  of  social  duty  that  every  man  in  the  manage- 
ment of  his  own  affairs,  whether  by  himself  or  by  his  agents  or 

56.  Pollock  on  Torts  (6th  Ed.),  60.  Dempsey  v.  Chambers,  154 
pp.  53,  574  (9th  Ed.),  p.  611;  Huff-  Mass.  330,  28  N.  E.  279,  13  L.  R.  A. 
cnt  on  Agency  (2d  Ed.),  295.  219,  26  Am.  St.  R.  249  (1891). 

57.  Holmes,  J.,  in  Dempsey  r.  61.  Responsibility  for  Tortious 
Chambers,  154  Mass.  330,  28  N.  B.  Acts,  by  Prof.  John  H.  Wigmore,  7 
279,  13  L.  R.  A.  219,  26  Am.  St.  R.  Harv.  L.  Rev.  315,  383,  441;  Helms 
249   (1891).  V.     Nor.     Pac.    Ry.,  •  120    Fed.     389 

68.  Holmes  Common  Law,  p.  228.    (1903). 

59.  Ibid.  Lect.  1:  4  Harvard  L.  62.  Duncan  v.  Findlater,  6  01.  & 
Rev.  350.  F.  894,  910  (1839). 
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servants,  shall  so  conduct  them  as  not  to  injure  another,"  and  if 
■he  does  not,  and  another  thereby  sustains  damage,  he  shall  answer 
for  it."  "  Judge  Grier,  writing  for  the  Supreme  Court  of  the 
United  States,  said :  "  We  find  no  case  which  asserts  the  doctrine 
that  a  master  is  not  liable  for  the  acts  of  a  servant  in  his  employ- 
ment, when  the  particular  act  causing  the  injury  was  done  in  dis- 
regard of  the  general  orders  or  special  command  of  the  master. 
*  *  *  If  such  disobedience  could  he  set  up  by  a  railroad  com- 
pany as  a  defense,  when  charged  with  negligence,  the  remedy  of 
the  injured  party  would  in  most  cases  be  illusive,  discipline  would 
be  relaxed  and  the  danger  to  life  and  limb  of  the  traveler  greatly 
enhanced.  Any  relaxation  of  the  stringent  policy  and  principles 
of  tbe  law  affecting  such  cases,  would  be  highly  detrimental  to  the 
public  safety."  *= 

156.  Who  Is  a  Servant?  The  rule  stated  above  assumes  that 
the  relation  of  master  and  servant  exists  between  the  defendant 
and  the  wrongdoer.  Ordinarily,  the  question  whether  this  rela- 
tion exists  in  a  particular  case  is  not  a  difficult  one,  for  it  results 
from  the  voluntary  agreement  of  the  parties.  We  have  seen  that 
the  husband  was  liable  at  common  law  for  his  wife's  torts,  but  that 
his  lialbility  in  such  a  case  was  not  that  of  a  master  for  his  servant's 
■wrongdoing.*^  To  subject  him  to  responsibility  in  that  character, 
it  was  necessary  to  show  that  she  was  in  fact  a  servant  or  agent 
of  her  husband  in  the  particular  transaction.*'  We  have  also  seen 
that  similar  proof  was  necessary  to  render  the  parent  liable  for  his 
child's  torts.** 

157.  Compulsory  Pilot,  Engineer,  etc.  Again,  a  person  is  not 
liable  at  common  law  for  the  wrongdoing  of  one  whose  services  are 
forced  upon  him  by  the  State.  If  a  pilot  is  employed  by  the  master 
or  O'wner  of  a  ship,  we  have  the  ordinary  case  of  master  and  ser- 

€3.  Of  course,  if  the  harm  done  by  Met.   (Mass.)   49   (1842). 

the  servant  is  the  result  of  inevit-  65.  Philadelphia,      etc.,      Ry.      v. 

able  accident,  as  when  the  servant  (1852). 

stumbles,    without   negligence,   and  Derby,   14  How.    (U.    S.)    468    487 

knocks  plaintiff  down,  the  master  is  66.  Supra,  If  140. 

not  liable.    Wall  v.  Lit,  195  Pa.  375,  67.  Taylor   v.   Green,   8   C    &   P 

46  At.  4   (1900).  316  (1837). 

64.  Farwell  v.  Boston,  etc.,  Ry.,  4  68.  Supra,  H  150. 
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vant;®  but  if  tlie  law  compels  the  employment  of  a  particular 
pilot,  or  takes  from  the  shipowner  or  master  the  right  of  choosing 
his  pilot,  the  relation  of  master  and  servant  does  not  exist,  and  for 
the  fault  of  such  a  pilot  the  shipmaster  or  owner  is  not  respon- 
sible.™ Such  is  also  the  English  rule  in  Admiralty,  but  in  this 
country,  the  Admiralty  doctrine  is  "  that  the  vessel  "  is  in  some 
sense  herself  a  principal,  and  anyone  having  lawful  command  of 
her  is,  for  the  time  bedng,  her  agent,  for  whose  conduct  she  is  her- 
self responsible,  both  in  contract  and  in  tort."  Hence  in  a  pro- 
ceeding in  rem  the  vessel  may  be  held  liable  for  the  consequences 
of  a  collision  through  the  negligence  of  a  pilot  compulsorily  taken 
on  board. 

158.  Independent  Contractors.  The  liability  of  a  master  for 
the  torts  of  his  servant  rests,  as  we  have  seen,  upon  considerations 
of  practical  expediency.  A  man  is  bound  to  manage  his  affairs 
with  a  due  regard  for  the  safety  of  the  persons  and  property  of  his 
fellows.  But  suppose  he  turns  over  the  management  of  certain  of 
his  transactions  to  persons,  who  undertake  to  accomplish  a  pre- 
scribed result,  but  who  are  not  otherwise  subject  to  his  control. 
Must  he  answer  for  their  torts  which  are  incident  to  the  transac- 
tion ?  He  does,  indeed,  "  set  the  whole  thing  in  motion ;  "  but 
such  persons  are  not  his  servants  in  the  ordinary  sense  of  that  term. 
He  does  not  direct  and  control  their  acts,  and  has  no  right  to  com- 
mand obedience  from  them.  They  are  the  principals  in  the  work 
which  they  hare  in  hand.  For  damages  inflicted  by  their  mis- 
conduct, or  the  misconduct  of  those  under  their  control,  they  are 
liable,  and  the  law  does  not  permit  the  injured  person  to  go  back 

69.  "And  it  will  make  no  differ-  same  doctrine  was  applied  to  mine 

ence  In  the  case  that  the  pilot,  11  managers    and    inspectors,    which 

any  is  employed,  is  required  to  be  a  were  required  to  have  State  certlfl- 

llcenstfd  pilot;  provided  the  master  cates  of  fitness  for  their  dut.es. 

is  at  liberty  to  take  a  pilot  or  not  70.  Homer  Ramsdell  Tr.  Co.  v.  La 

at  his  pleasure."    Story  on  Agency  Compagnie  Trans.,  182  U.  S.  403,  21 

(2d  Ed.),  §  456a.     Cf.  Consolidated  Sup.  Ct.  831  (1901);  The  Halley,  L. 

Coal   Co.    V.    Seniger,    179    111.    370,  R.   2   P.   C.   193,   37   L.   J.   Adm.    S3 

53  N.  E.  733  (1899),  and  Durkin  v.  (1868). 

Kingston  Coal  Co.,  171  Pa.  193,  33  71.  The  China,  7  Wall.  (U.  S  )  53, 

At  237   (1895);   Wilmington  Mining  19  L..  Ed.  67  (1868);  Ralli  v.  Troop, 

Co.  V.  Fulton,  205  U.  S.  60,  27  Sup.  157  U.  S.  386,  15  Sup.  Ct.  657,  39  L. 

Ct.  412   (1907).     In  these  cases,  the  Ed.  742   (1894). 
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of  them  in  the  line  of  causation/^  save  in  exceptional  cases,  to  be 
noted  hereafter. 

159.  Who  are  Independent  Contractors?  The  test  generally- 
applied  in  answering  this  question  is  "  independence  of  control  in 
employing  workmen  and  in  selecting  the  means  of  doing  the 
work." ''  'If  the  employer  retains  the  right  to  detennine  and  di- 
rect the  manner  in  which  the  work  is  to  he  done,  to  point  out  the 
dangers  to  ibe  avoided  and  to  fix  the  extent  to  which  the  work  shall 
be  carried  on,  it  does  not  matter  that  the  work  is  let  out  by  the  job 
to  one  who  supplies  laborers  and  materials.  The  principal  is  the 
employer,  and  not  the  contractor,  and  the  latter  and  his  laborers 
are  the  servants  of  the  former.'*  It  is  not  necessary  in  such  a  case 
that  the  employer  should  actually  guide  and  control  the  contractor. 
It  is  enough  that  the  contract  vests  him  wdth  the  right  of  guidance 
and  control.''^ 

On  the  other  hand,  an  independent  contractor  is  not  converted 
into  a  servant  by  provision  in  the  contract  which  reserves  to  the 
employer  certain  rights  of  supervision  and  approval,  during  the 
progress  of  the  work.'°  If  these  stipulations  are  for  the  purpose 
of  securing  faithful  compliance  with  the  specifications  on  the  part 
of  the  contractor,  the  relation  remains  that  of  employer  and  inde- 
pendent contractor,  though  the  stipulations  give  the  employer  the 
right  to  reject  work  or  material  which  does  not  conform  to  the 

72.  In  Murray  v.  Currie,  L.  R.  6  L.  R.  A.  550  (1901) ;  Wright  v.  Big 
C.  P.  24,  40  L.  J.  C.  P.  26  (1870),  Rapids  Co..  124  Mich.  91,  82  N.  W. 
Willes,  J.,  said:     "In  ascertaining    829,  50  L.  R.  A.  495   (1900). 

who  is  liable  for  the  act  of  a  wrongs  74.  Atlantic  Transport  Co.  v.  Co- 
doer,  you  must  look  to  the  wrong-  neys,  82  Fed.  177,  51  U.  S.  App.  570 
doer  himself,  or  to  the  first  person  (1897) ;  Railroad  Co.  v.  Hanning,  15 
in  the  ascending  line,  who  is  the  Wall.  (U.  S.)  649  (1872). 
employer  and  has  control  over  the  75.  Linnehan  v.  Rollins,  137  Mass. 
work.  You  cannot  go  further  back  123  (1884) ;  Barg  v.  Bonsfield,  65 
and  make  the  employer  of  that  per-  Minn.  355,  68  N.  W.  45  (1896) ;  Con- 
son  liable."  In  Painter  v.  Mayor,  gregation  v.  Smith,  163  Pa.  561,  30 
46  Pa.  213  (1863),  and  Heidenaag  v.  At.  279  (1894). 
City  of  Philadelphia,  168  Pa.  72,  31  76.  Steel  v.  Southeastern  Ry.,  16 
At.  1063  (1895),  it  is  said:  "There  C.  B.  550  (1855);  Casement  v. 
cannot  be  more  than  one  superior  Brown,  148  U.  S.  615,  13  Sup.  Ct. 
legally  responsible."  672  (1893) ;  Thomas  v.  Altoona,  etc., 

73.  Uppington  v.  City  of  New  Ry..  191  Pa.  361,  43  At.  215  (1899). 
York,  165  N.  Y.  222,  59  N.  E.  91.  53 
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specifications,  or  to  stop  the  work,"  or  even  to  insist  upon  the  dis- 
missal of  incompetent  workmen.™ 

160.  Determined  by  the  Contract.  It  is  apparent  from  what 
has  heen  said,  that  whether  the  relation  in  a  particnlar  case  is  that 
of  employer  and  independent  contractor,  or  of  master  and  servant, 
depends  upon  the  terms  of  the  contract,  in  the  absence  of  legisla- 
tion.™ If  this  is  in  writing,  or  though  it  be  oral,  if  'but  one  infers 
ence  can  be  drawn  from  the  evidence,  the  question  is  presented  for 
the  court ;  **  while  if  more  than  one  inference  can  fairly  be  drawn, 
the  question  should  go  to  the  jury.*^  A  physician  whose  services 
are  supplied  by  a  common  carrier  to  an  employee,*^  or  to  a  pas- 
senger, ^  or  by  another  physician  to  the  latter's  patient,**  or  who  is 

77.  Stephen  v.  Commissioners,  3  172  (1899);  Vosbeck  v.  Kellogg,  78 
Sess.  Cases  (4tli  Series)  535,  542  Minn.  176,  80  N.  W.  957  (1899) ;  Al- 
(1876) ;  Vosbeck  v.  Kellogg,  78  len  v.  Willard,  57  Pa.  374  (1868) ; 
Minn.  176,  80  N.  W.  957  (1899);  Sanford  v.  Pawtucket,  etc..  Ry.,  19 
Blumb  V.  City  of  Kansas,  84  Mo.  112  R.  I.  537,  35  At.  67,  33  L.  R.  A.  564 
(1884).  (1896);    Singer    Manufacturing    Co. 

78.  Uppington  v.  City  of  New  v.  Rahn,  132  U.  S.  518,  10  Sup.  Ct. 
York,  165  N.  Y.  222,  59  N.  E.  91,  53  175   (1889). 

1..  R.  A.  550  (1901) ;  Reedle  v.  Lon-  81.  Driscoll   v.   Towle,    181   Mass. 

don,  etc.,  Ry.,  4  Exch.  (W.  H.  &  G.)  416,  63  N.  E.  922  (1902).    In  Button 

244   (1849).  V.  Amesbury  Nat.  Bank,  181  Mass. 

79.  Cargill  v.  Duffy,  123  Fed.  721  154,  62  N.  E.  405  (1902),  the  major- 
(1903).  The  driver  of  a  licensed  ity  thought  but  one  inference  was 
cab  in  New  York  city  is  the  servant  warrantable,  while  one  judge 
of  the  owner,  towards  the  public,  thought  two  could  be  drawn'; 
although  a  bailee  of  the  horse  and  Klages  v.  Gillette-Herzog  Co.,  86 
vehicle.  In  McCoUigan  v.  Penn.  Minn.  458,  90  N.  W.  1116  (1902) ; 
Ry.,  214  Pa.  229,  63  At.  792,  6  L.  Howard  v.  Ludwig,  171  N.  Y.  507,  64 
R.  A.  N.  S.-544,  6  Col.  Law  Rev.  593  N.  E.  172  (1902);  Wallace  v.  South- 
(1906),  the  cabman  was  held  a  ern  Cotton  Oil  Co.,  91  Tex.  18,  40  S. 
bailee  of  the  railroad  apd  not  its  W.  399  (1897);  Emerson  v.  Fay,  94 
servant  even  towards  the  public,  Va.  60,  26  S.  E.  386  (1896). 
distinguishing  the  English  cases,  82.  York  v.  Chicago,  etc.,  Ry.,  98 
which   Cargill   v.   Duffy   followed.  la.  544,  67  N.  W.  574  (1896). 

80.  Sadler  v.  Henlock,  4  E.  &  B.  83.  Obrien  v.  Cunard  S.  S.  Co.,  154 
570  (1855) ;  Adams  Express  Co.  v.  Mass.  272,  28  N.  E.  266  -(1891) ;  Al- 
Schofield,  111  Ky.  832,  64  S.  W.  903  Ian  v.  State  Steamship  Co.,  132  N. 
(1901) ;  Leavitt  v.  Bangor,  etc.,  Ry.,  Y.  91,  30  N.  E.  482,  15  L.  R.  A.  166, 
89  Me.  509,  36  At  998,  36  L.  R.  A.  28  Am.  St.  R.  556  (1892). 

382   (1897) ;   Boomer  v.  Wilbur,  176       84.  Myers  v.  Holborn,  58  N.  J.  Li. 
Mass.  482,  57  N.  B.  1004,  53  L.  R.  A.   193,  33  At.  389  (1895). 
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sent  by  one  who  has  injured  the  plaintiff  to  examine  the  latter,** 
is  an  independent  contractor.  "  There  is  no  more  distinct  calling 
than  that  of  the  doctor,"  said  Holmes,  C.  J.,  iii  the  last  cited  case, 
"  and  none  ia  which  the  employee  is  more  distinctly  free  from  the 
control  of  his  employer."  The  only  duty,  resting  upon  the  one 
who  supplies  the  physician,  is  to  use  proper  care  in  selecting  him. 
A  mason,  a  carpenter,  or  other  mechanic,  whose  business  is 
recognized  as  a  distinct  trade,^^  or  a  truckman*'  or  livery  stable 
proprietor,^  renders  serice  to  his  employer,  ordinarily,  as  an  inde- 
pendent contractor  and  not  as  a  servant.  However,  the  employer 
may  estop  himself  from  showing  that  such  a  mechanic  is  an  inde- 
pendent cojitractor,  when  he  holds  himself  out  as  the  master.*' 


85.  Pearl  v.  West  End  Ry.,  176 
Mass.  177,  57  N.  E.  339,  49  L.  R.  A. 
826,  79  Am.  St.  R.   309    (1900). 

86.  Lawrence  v.  Shipman,  39 
C!onn.  586   (1873). 

87.  Murray  v.  Dwight,  161  N.  Y. 
301,  55  N.  E.  901,  48  L.  R.  A.  673 
(1900).  The  prevailing  opinion 
says :  "  The  relation  of  master  and 
servant  is  often  confused  with 
some  other  relation.  The  mere  fact 
that  some  person  renders  some  ser- 
vice to  another  for  compensation, 
expressed  or  implied,  does  not  nec- 
essarily create  the  legal  relation  of 
master  and  servant.  There  are 
many  kinds  of  employment  which 
are  peculiar  and  special,  where  one 
person  may  render  service  to  an- 
other without  becoming  his  servant 
in  the  legal  sense.  A  servant  is  one 
who  is  employed  to  render  personal 
services  to  his  employer,  otherwise 
than  in  the  pursuit  of  an  independ- 
ent calling.  The  truckman  who 
transports  the  traveler's  baggage  or 
the  merchant's  goods  to  the  railroad 

^station,  though  hired  and  paid  for 
the  service  by  the  owner  of  the  bag- 
gage or  the  goods,  is  not  the  ser- 
vant of  the  person  who  thus  em- 


ploys him.  He  is  exercising  an  in- 
dependent and  quasi  public  employ- 
ment in  the  nature  of  a  common 
carrier,  and  his  customers,  whether 
few  or  many,  are  not  generally  re- 
sponsible for  his  negligent  or 
wrongful  acts,  as  they  may  be  for 
those  of  other  persons  in  their  reg- 
ular employment  as  servants.  A 
contract,  whether  express  or  im- 
plied, under  which  such  special  jobs 
are  done  or  such  special  services 
rendered,  is  not  that  of  master  and 
servant,  within  the  law  of  negll-' 
gence." 

88.  Quarman  v.  Burnett,  6  M.  & 
W.  499  (1840);  Jones  v.  Corpora- 
tion, 14  Q.  B.  D.  890  (1885) ;  Joslin 
V.  Grand  Rapids  Ice  Co.,  50  Mich. 
516  (1883);  Driscoll  v.  towle,  181 
Mass.  416,  63  N.  E.  922  (1902) ;'  Lit- 
tle V.  Hackett,  116  U.  S.  366,  6  Sup. 
Ct.  391,  23  L.  Ed.  655  (1885);  Kel- 
logg V.  Church  Charity  Foundation, 
203  N.  Y.  191,  96  N.  E.  406,  38  L. 
R.  A.  N.  S.  481  (1911). 

89.  Hannon  v.  Siegel-Cooper  Co., 
167  N.  Y.  244,  60  N.  E.  527,  52  L.  R. 
A.  429  (1901).— Defendant  held  it- 
self out  as  practicing  dentistry,  in 
one  of  the  departments  of  its  store. 
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161.  A  Servant  with  Two  Masters.  It  often  happens  that  a 
man  is  hired  and  paid  by  A,  and  thus  becomes  his  servant,  but,  for 
certain  transactions  is  transferred  by  A  to  the  service  of  B.  While 
thus  engaged  aibout  B's  affairs,  he  tortipusly  injures  a  third  per- 
son. Is  A  or  B  to  respond  as  master  for  the  damage  ?  Upon  prin- 
ciple, the  answer  would  seem  not  to  be  difficult,  and  that  A  or  B 
should  be  liable,  according  as  the  one  or  the  other  had  the  right 
to  control  the  act  or  omission  which  caused  the  harm.  And  such 
seems  to  be  the  answer  given  by  the  best  considered  cases.  Ac- 
cordingly, if  A  lends  ^  or  leases  '*  his  servant  to  B,  or  places  him 
upon  B's  premises,'^  pursuant  to  an  arrangement  by  which  B  is 
to  have  the  right  to  direct  the  acts  or  control  the  conduct  of  the 
servant,  B  must  respond  for  the  torts  of  the  servant,  while  thus  en- 
gaged. On  the  other  hand,  if,  in  the  transaction,  A  sustains  the 
relation  of  independent  contractor  to  B,  so  that  the  latter's  right 
of  control  is  limited  to  indicating  the  work  to  be  done,  and  does 
not  extend  to  directing  how  it  shall  be  done,  then  A  and  not  B  is 
answerable  for  the  servant's  torts.'' 

It  often  happens  that  there  is  a  sort  of  duality  of  service.**  With 
respect  to  certain  acts,  A  retains  the  right  of  control,  while  with 
respect  to  others,  the  right  of  control  is  vested  in  B.     In  such 

and  was  declared  liable  for  the  mal-  cago,  etc.,  Ry.,  114  Fed.  100,  52  C.  C. 
practice   of   tbe  dentists,   although  A.  48  (1902). 

they   were    in    fact    practicing  on       93.  Jones  v.  Mayor,  etc.,  of  Liver- 
their  own   account  pool,  14  Q.  B.  D.  890,  64  L.  J.  Q.  B. 

90.  Rourke  v.  White  Moss  Col-  345  (1885);  Cameron  v.  Nystrom, 
liery  Co.,  2  C.  P.  D.  205,  46  L.  J.  C.  (1893),  A.  C.  308,  62  L.  J.  P.  C.  85: 
P.  283  (1877) ;  Grace  &  Hyde  Co.  Stewart  v.  Calif.  Imp.  Co..  131  Cal. 
V.  Probst,  208  HI.  147,  70  N.  B.  12  125,  63  Pac.  177  (1900);  Wood  v. 
(1904).  Cobb.     13     Allen     (95     Mass.)     58 

9L  Donovan  v.  Lang,  (1893),  1  Q.  (1866);  Murray  v.  Dwlght,  161  N. 
B.  629,  63  L.  J.  Q.  B.  25;  Delory  v.  Y.  301,  55  N.  E.  901,  48  L.  R.  A.  673 
Blodgett,  185  Mass.  126,  69  N.  E.  (1900).  The  dissenting  opinion  in 
1078,  64  L.  R.  A.  114  (1904);  Roe  ▼.  this  case  is  based  upon  the  view 
Winston,  86  Minn.  77,  90  N.  W.  122  that  the  servant  of  the  contractor 
(1902) ;  Mclnemey  v.  Del.  &  Hud.  was  subject  to  the  control  of  the 
Ry.,  151  N.  Y.  411,  45  N.  E.  848  defendant  Quinn  v.  Complete  Elec- 
(1897) ;  Higgins  v.  West  Un.  Tel.  trie  Company,  46  Fed.  506  (1891). 
Co.,  156  N.  Y.  75,  50  N.  E.  500,  66  94.  D.  L.  &  W.  Ry.  v.  Hardy,  69 
Am.  St  R.  537  (1898).  N.  J.  L.  35,  37,  34  At  986  (1896).— 

92.  Atwood  V.  C!hicago,  etc.,  Ry.,   "  Doubtless,  no  man  can  serve  two 
72  Fed.  447   (1896) ;   Brady  v.  Chi-   masters,  yet  the  law   recogniz«>s  a 
11 


162 


THE  LAW  OF  TORTS. 


cases  A  or  B  will  be  liable  according  as  the  negligent  act  be- 
longs to  the  one  or  the  other  class.  For  example,  if  A  lets  his 
horses,  wagon  and  driver  to  a  city  which  is  engaged  in  paving  a 
street,  and  through  the  negligence  of  the  driver,  in  looking  after 
the  shoeing  of  the  horses  and  driving  them,  a  horse  kicks  a  loose 
shoe  through  the  plaintiff's  plate  glass  window,  A  and  not  the  city 
is  liable.'*  Had  the  plaintiff  been  injured,  however,  by  the  negli- 
gent manner  in  which  the  servant  carried  out  an  order  which  the 
city  had  a  right  to  give  him,  the  city  would  have  been  liaible.**  So, 
the  borrower  or  hirer  is  liable,  if,  knowing  the  unfitness  of  the 
borrowed  article  or  servant,  he  continues  them  in  carrying  on  hia 
business.*** 

162.  Temporary  Transfer  of  Service:  An  admirable  statement 
of  the  principles  applicable  to  these  cases  of  temporary  transfer  of 
service,  is  found  in  a  recent  Massachusetts  decision : "   "  In  such 


sort  of  duality  of  service.  A  gen- 
eral servant  of  one  person  may,  for 
a  particular  work,  or  for  a  partic- 
ular occasion  become,  pro  hao  vice, 
the  servant  of  another  person."  In 
Atwood  V.  Chicago,  etc.,  Ry.,  72  Fed. 
447,  454  (1896),  Phillips,  J.,  said: 
"  It  is  a  doctrine  as  old  as  the  Bible 
itself,  and  the  common  law  of  the 
land  follows  it,  that  a  man  cannot 
serve  two  masters  at  the  same  time; 
he  will  obey  the  one,  and  betray  the 
other.  He  cannot  be  subject  to  two 
controlling  forces  which  may  at  the 
time  be  divergent.  So  the  English 
courts,  which  are  generally  apt  to 
hit  the  blot  in  the  application  of 
fundamental  rules,  hold  that  there 
can  be  no  application  of  the  doc- 
trine of  respondeat  superior  in  its 
application  to  two  distinct  masters; 
that  the  servant  must  be  subject  to 
the  jurisdiction  of  one  master  at 
one  time."  Of  course  the  same  per- 
son may  be  acting  in  a  particular 
transaction  as  the  servant  of  two 
masters,  as  when  the  affairs  of  two 
corporations  are  carried  on  at  the 


same  place  and  by  the  same  em- 
ployees. If  it  is  found  as  a  matter 
of  fact  that  the  tort  was  committed 
by  one  while  rendering  service  to 
both  corporations,  both  will  be  lia- 
ble. Dieters  v.  St.  Paul  Gas  Light 
Co.,  86  Minn.  474,  91  N.  W.  15 
(1902). 

95.  Huff  V.  Ford,  126  Mass.  24,  30 
Am.  R.  645  (1878);  Delory  v.  Blod- 
gett,  185  Mass.  126,  69  N.  B.  1078, 
64  L.  R.  A.  114  (1904) ;  Consolidated 
Fireworks  Co.  v.  Koehl,  190  111.  145, 
60  N.  E.  87  (1901). 

96.  Donovan  v.  Lang  (1893),  1  Q. 
B.  629;  DriscoU  v.  Towle,  181  Mass. 
416,  63  N.  E.  922  (1902);  Roe  v. 
Winston,  86  Minn.  77,  86,  90  N.  W. 
122   (1902). 

96a.  Corliss  v.  Keown,  207  Mass. 
149,  93  N.  E.  143   (1910). 

97.  Driscoll  v.  Towle,  ISl  Mass. 
416,  63  N.  E.  922  (1902).  See  The 
Elton,  142  Fed.  367,  73  CO.  A.  467 
(1906);  Standard  Oil  Co.  v.  Ander- 
son, 212  U.  S.  215,  29  Sup.  Ct.  252 
(1909). 
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cases  the  party  who  employs  the  contractor  indicates  the  work  to  be 
done,  and  in  that  sense  controls  the  servant,  as  he  would  control 
the  contractor  if  he  were  present.  But  the  person  who  receives 
such  orders  is  not  subject  to  the  general  orders  of  the  party  who 
gives  them.  He  does  his  own  business  in  his  own  way,  and  the 
orders  which  he  receives  simply  point  out  to  him  the  work  which 
Jie  or  his  master  has  undertaken  to  do.  There  is  not  that  degree  of 
intimacy  and  generality  in  the  subjection  of  one  to  the  other  which 
is  necessary  in  order  to  identify  the  two  and  to  make  the  employer 
liable  under  the  fiction  tliat  the  act  of  the  employed  is  his  act. 

"Of  course  the  chances  are  that  some  orders  will  be  given 
which  are  not  strictly  within  the  contract  of  the  master.  That  is  to 
be  expected  from  the  relative  positions  of  the  servant  and  the  other 
party.  If  the  latter  has  something  that  he  wants  done  and  sees  a 
working  man  at  hand,  he  is  likely  to  ask  him  to  do  it,  and  if  it  is 
within  the  penumibra  of  his  business  the  servant  is  likely  to  obey. 
"While  he  thus  goes  outside  his  master's  undertaking  and  his  own 
contract  with  his  master,  he  ceases  to  represent  him,'*  and  he  may 
make  the  other  lialble  for  his  acts,''  ibut  he  does  not  on  that  account 
become  the  servant  of  his  inaster's  contractee  for  all  purposes,  or 
when  he  returns  to  the  work  which  his  master  agreed  to  perform." 
If  the  evidence  does  not  show  clearly  that  A's  servant  has  been 
put,  for  the  time  being,  under  B's  control,  a  question  of  fact  for  the 
jury  as  to  whether  A  or  B  is  the  master  seems  to  be  presented,'"" 
although  the  burden  seems  to  be  on  B  of  showing  that  one  who  is 
rendering  service  to  him  is  not  his  servant,  but  the  servant  of  A.' 

163.  Right  of  Selecting  and  Discharging  Servant:    In  some 
cases  the  test  of  liability  for  the  servant's  torts,  in  such  cases  as 

98.  Brown  v.  Engineering  Co.,  166  ant.  but  showed  clearly  that  he  re- 
Mass.  75,  43  N.  B.  1118,  32  L.  R.  A.  mained  the  servant  of  his  general 
605,  55  Am.  St.  Rep.  382  (1896);  master,  the  University  .Express  Co.; 
Wyllie  V.  Palmer,  137  N.  Y.  248,  33  distinguished  in  Kellogg  v.  Church 
N.  B.  381,  19  L.  R.  A.  285  (1893).       Charity  Foundation,  203  N.  Y.   191, 

99.  Kimball  v.  Cushman,  103  Mass.  199,  96  N.  B.  406,  38  L.  R.  A.  N.  S. 
194,  4  Am.  Rep.  528   (1869).  481    (1911) ;   Ward  v.   New  England 

100.  Howard  v.  Ludwig,  171  N.  Y.  Fibre  Co.,  154  Mass.  419,  28  N.  E. 
507,    64    N.    E.     172     (1902).      The   299   (1891). 

minority  of  the  court  thought  the  1.  Taylor,  etc.,  Ry.  Co.  v.  Warner, 

evidence  in  this  case  did  not  war-  88    Tex.    642,    648,    32    S.    W.    868 

rant  the  inference  that  the  wrong-  (1895). 
doer  was  the  servant  of  the  defend- 
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"we  have  been  considering,  has  been  declared  to  be,  Who  has  the 
rigiit  of  selecting  and  discharging  him  ?  If  this  test  is  applied,  the 
liability  will  be  thrown  in  almost  every  case  upon  the  general  mas- 
ter.^ But  it  is  submitted  that  the  true  test  is  that  set  forth  in  a 
preceding  paragraph,  and  tersely  stated  by  an  eminent  English 
judge:  "  The  true  principle  of  law  is  that  if  I  lend  my  servant 
to  a  contractor,  who  is  to  have  the  sole  control  and  superintendence 
of  the  work  contracted  for,  the  independent  contractor  is  alone 
liable  for  any  wrongful  act  done  by  the  servant  while  so  employed. 
The  servant  is  doing,  not  my  work,  but  the  work  of  the  independent 
contractor."  * 

164.  Exceptional  Liability  of  Employer  for  Torts  of  Indepen- 
dent Contractor:  In  some  cases,  as  already  noted,  a  person 
harmed  by  the  tort  of  an  independent  contractor  is  allowed  to  go 
beyond  this  principal,  and  seek  redress  from  the  contractor's  em- 
ployer. The  extent  of  this  exceptional  liability  is  a  question  upon 
which  the  courts  of  this  country  are  not  agreed.  Its  narrowest 
limits  are  those  fixed  by  the  New  York  decisions.  "  Where  the 
employer  personally  interferes  with  the  'Work  and  the  acts  per- 
formed by  him  occasion  the  injury ;  where  the  thing  contracted  to 
be  done  is  unlawful ;  *  where  the  acts  performed  create  a  public 
nuisance ; '  and  where  an  employer  is  bound  by  a  statute  to  db  a 

2.  New  Orleans,  etc.,  Ry.  v.  Nor-  which  B.  exercises  over  the  indi- 
wood,  62  Miss.  565  (1885);  Michael  vidual  is  surely  Insufficient  to  es- 
V.  Stanton,  3  Hun  (N.  Y.)  462  tabllsh,  even  pro  hoc  vice,  the  rela- 
(1875) ;  Burton  v.  Galveston,  etc.,  tion  of  master  and  servant." 
Ry.,  61  Tex.  526  (1884) ;  The  Slings-  3.  Brett,  J.,  in  Murray  v.  Currier 
ley,  120  Fed.  748  (1903).  In  this  L.  R.  6  C.  P.  24  (1870). 
case  the  court  said:  "  Of  all  the  4.  Ellis  v.  Sheffield  Gas  Co.,  2  E. 
tests  which  have  been  suggested,  &  B.  767,  23  L.  J.  Q.  B.  42  (1853); 
and  the  authorities  are  far  from  Spence  v.  Schultz,  103  Cal.  208,  37 
uniform,  it  lyould  seem  that  this,  Pac.  220  (1894);  McDonnell  v.  Rifle 
the  power  of  substitution  of  one  Boom  Co.,  71  Mich.  61,  38  N.  W.  681 
man  for  another,  is  the  most  satis-  (1888) ;  Crisler  v.  Ott,  72  Miss.  166, 
factory.  It  may  not  in  all  cases  be  16  So.  416  (1894) ;  Ketcham  v.  New- 
as  apparent  as  it  is  in  this  one  that  man,  141  N.  Y.  205,  209,  36  N.  E. 
B.  has  no  power  to  remove  or  differ-  197,  24  L.  R.  A.  102  (1894) . 
ently  employ  the  individual  whom  5.  Hole  v.  Railway  Co.,  6  H.  &  N. 
A.  has  selected  and  assigned  to  a  488  (1861);  Deford  v.  State,  Use  of 
special  line  of  work,  but  when  it  Keyser,  30  Md.  179  (1863);  Wood- 
does  appear,  the  amount  of  control  man  v.  Met.  Ry.,  149  Mass.  335,  21 
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thing  eflSciently,  and  an  injury  results  from  its  inefficiency,"  '  are 
the  only  cases  "  where  a  person  employing  a  contractor  "  is  liable 
for  his  torts.' 

On  the  other  hand,  the  broadest  statement  of  this  exceptional 
liability  is  found  in  a  recent  Ohio  decision,*  as  follows :  "  The 
weight  of  reason  and  authority  is  to  the  effect  that,  where  a  party 
is  under  a  duty  to  the  public  or  third  person  to  see  that  work  he  is 
about  to  do,  or  have  done,  is  carefully  performed,  so  as  to  avoid 
injury  to  others,  he  cannot  by  letting  it  to  a  contractor,  avoid  his 
liability,  in  case  it  is  negligently  done  to  the  injury  of  another." 

It  will  be  oibserved  that  the  New  York  doctrine  recognizes  and 
expresses  such  a  duty* — a  duty  which  the  employer  cannot  asaigp  to 
a  contractor — in  three  classes  of  cases:  (1)  where  the  work  con- 
tracted for  is  unlawful.  (2)  where  it  amounts  to  a  public  nuisance, 
and  (3)  where  a  statute  imposes  the  duty.    To  this  extent,  then, 

N.  B.  482,  4  L.  R.  A.  213   (1889);  Railway    Ck).,    6    Hurl.    &    N.    488 

Thomas  v.  Harrington,  72  N.  H.  45,  (1861) ;  Gray  v.  PuUen,  5  Best  &  S. 

64  At.  285  (1903) ;  Deming  v.  Term-  970    (1864) ;   Hardaker  v.  Idle  Dist. 

inal  Ry.,  169  N.  Y.  1,  61  N.  E.  983  (1896),  1  Q.  B.  335;   Storrs  v.  City 

(1901).  of    Utica,    17    N.    Y.    104    (1858); 

6.  Smith  V.  -Milwaukee,  etc..  Ex-  Spence  v.  Schultz,  103  Cal.  208,  37 
change,  91  Wis.  360,  64  N.  W.  1041.  Pac.  220  (1894) ;  Sturges  v.  Society. 
51  Am.  St.  R.  912.  30  L.  R.  A.  504  130  Mass.  414  (1881);  Gorham  v. 
(1895).  Gross,   125   Mass.    232    (1878);    Me- 

7.  Berg  v.  Parsons,  156  N.  Y.  109,  chem,  Ag.  §  747,  748;  Whart.  Neg. 
50  N.  E.  957,  41  L.  R.  A.  391,  66  Am.  §  185;  Wood,  Mast.  &  Serv.  §  316; 
St.  R.  542  (1898).  The  New  Jersey  Shear.  &  R.  Neg.  §  176;  Pickard  v. 
courts  seem  to  hold  this  view.  See  Smith,  10  C.  B.  (N.  S.)  470  (1861) ; 
CufE  v.  Newark,  etc..  Ry.,  35  N.  J.  L.  Penny  v.  Council  (1898),  2  Q.  B. 
1.  10  Am.  R.  205  (1870);  Schutte  v.  212,  217;  Halliday  v.  Telephone  Co.. 
United  Electric  Co.,  68  N.  J.  L.  435,  (1899),  2  Q.  B.  392;  Lawrence  v. 
53  At  204  (1902).  See  Hoff  v.  Shipman,  39  Conn.  586,  589  (1873); 
Shockley,  122  la.  720,  98  N.  W.  573,  Stevenson  v.  Wallace,  27  Grat. 
64  L.  R.  A.  538  (1904).  (Va.)  77  (1876);  Water  Co.  v.  Ware. 

8.  Covington,  etc.,  Co.  v.  Stein-  16  Wall.  566,  21  L.  Ed.  485  (1872)  :^ 
bock,  61  Ohio  St.  215,  55  N.  E.  618,  Black  v.  Finance  Co.  (1894),  App. 
76  Am.  St  R.  375  (1899),  with  note  Cas.  48;"  Pittsfield,  etc.,  Co.  v.  Shoe 
citing:  "Bower  v.  Peate,  1  Q.  B.  Co.,  71  N.  H.  522,  53  At.  807,  00  L,. 
D.  321;  Tarry  v.  Ashton,  Id.  314  R.  A.  116  (1902);  Davis  v.  Summer- 
(1876) ;  Hughes  v.  Percival,  8  App.  field,  133  N.  C.  325.  45  S.  E.  654,  6S 
Cas.  443    (1883) ;   Dalton  v.  Angus,  L.  R.  A.  492  (1903). 

6  App.   Cas.   829    (1881);    Hole    v. 
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all  authorities  are  agreed.  Undouibtedly,  the  weight  of  authority 
favors  the  recognition  and  enforcement  of  such  a  duty,  also,  when 
"  according  to  previous  knowledge  and  experience  the  work  to  be 
done  is  in  its  nature  dangerous  to  others,  however  carefully  per- 
formed." '  The  negligence  of  the  contractor  or  his  servants,  in 
such  a  case,  is  often  spoken  of  as  not  collateral  to  the  work,  but 
directly  involved  in  it." 

165.  CoUateral  and  Direct  Negligence:  Two  recent  cases  well 
illustrate  the  distinction  between  "  collateral "  and  "  direct "  neg- 
ligence above  referred  to.  In  one  case,  "  the  owner  of  property 
employed  an  independent  contractor  to  repair  certain  chimneys, 
by  taking  off  a  few  feet  and  relaying  the  brick.  Such  work,  the 
court  declared,  was  not  such  as  would  necessarily  endanger  per- 
sons in  the  street.  It  did  not  involve  throwing  brick  into  the  street, 
or  causing  or  allowing  them  to  fall  so  as  to  endanger  persons 
traveling  therein.  The  ne^igence  of  the  contractor's  servants  in 
handling  bricks  was  a  mere  detail  of  the  work.  The  work  itself 
could  not  be  classed  as  dangerous.  Any  negligence  of  the  contrac- 
tor's servants  was  merely  "  collateral "  to  the  work,  and  did  not 
render  the  owner  of  the  chimneys  liable. 

In  the  other  case,  the  owner  of  property,  who  had  been  ordered 
by  the  inspector  of  buildings  to  remove  the  walls  of  a  ruined  build- 

9.  Cf.    Ridgeway  v.  Downing  Co.,  or  control  the  time  and  manner  of 

109   Ga.  591,   34   S.  E.   1028    (1900),  executing   the   work;    or   interferes 

applying  the  following  §  3819  of  the  and  assumes  control,  so  as  to  create 

Civil  Code:     "The  employer  is  lia-  the  relation  of  master  and  servant, 

ble  for  the  negligence  of  the  con-  or  so  that  an  injury  results  which 

tractor;     (1)     when    the    work    Is  is  traceable  to  his  interference;   (6) 

wrongful  in  itself,  or,  if  done  in  the  or,  if  the  employer  ratifies  the  un- 

ordinary  manner,  would  result  In  a  authorized  wrong  of  the  Independ- 

nulsance;    (2)    or,    if   according   to  ent  contractor." 

previous  knowledge  and  experience,  10.  Hole  v.  Ry.  Co.,  6  H.  &  N.  488 

the  work  to  be  done  is  in  its  nature  (1861) ;   Bower  v.  Peate,  1  Q.  B.  D. 

dangerous  to  others,  however  care-  321,  45  L.  J.  Q.  B.  446  (1876) ;  Pye 

fully    performed;     (3)     or,    if    the  v.  Faxon,   156  Mass.  471,  31  N.  B. 

wrongful   act  is  in  violation   of   a  640  (1892) ;  Water  Co.  v.  Ware,  16 

duty  Imposed   by  express   contract  Wall.  (U.  S.)  566  (1872). 

upon  the  employer;    (4)   or,  if  the  11.  Boomer  v.  Wilbur,  176  Mass. 

wrongful  act  is  violation  of  a  duty  482,  57  N.  B.  1004,  53  L.  R.  A.  172 

imposed  by  statute;    (5)    or,  if  the  (1900). 
employer  retains  the  right  to  direct 


PARTIES  TO  TORT  ACTIONS.  167 

ing,  as  a  nuisance  to  the  public  as  well  as  to  adjoining  property, 
let  the  job  of  removal  to  an  independent  contractor,  who  had  agreed 
to  save  the  owner  harmless  for  injuries  done  to  others  in  the  per- 
formance of  the  contract  Plaintiff  was  injured,  through  the  neg- 
ligence of  the  contractor  and  his  servants.  The  court  held  the 
owner  liable  for  the  injury,  on  the  ground  that  "  the  doing  of  the 
work  necessarily  involved  danger  to  others,  unless  great  care  was 
used,  and  the  injury  resulted  from  negligence  in  doing  the  work. 
It  was  not  collateral  to  the  employment,  as  would  have  been  the 
case  had  a  servant  of  the  contractor,  while  at  work,  negligently  let 
fall  a  brick  upon  a  person  passing  by."  "  In  reply  to  the  argument 
that  it  is  "  unreasonable  that  one  who  has  work  to  perform,  that  he 
himself  cannot  perform  from  want  of  knowledge  or  skill,  should 
be  held  liable  for  the  negligence  of  one  whom  he  employed  to  do  it, 
since,  if  he  did  reserve  control,  it  would  avail  nothing,  from  his 
own  want  of  knowledge  and  skill,"  the  court  said :  "  There  is  seem- 
ing force  in  this,  but  only  so.  It  is  not  agreeable  to  the  principles 
of  distributive  justice ;  for  it  is  equally  a  hardship  that  one  should 
suffer  loss  .by  the  negligent  performance  of  work  which  another 
procured  to  be  done  for  his  own  benefit,  and  which  he  in  no  way 
promoted  and  over  which  he  had  no  control.  Hence,  where  work 
is  to  be  done  that  may  endanger  others,  there  is  no  real  hardship  in 
holding  the  party,  for  whom  it  is  done,  responsible  for  neglect  in 
doing  it.  Though  he  may  not  be  able  to  do  it  himself,  or  intelli- 
gently supervise  it,  he  will  nevertheless  be  the  more  careful  in 
selecting  an  agent  to  act  for  him.  This  is  a  duty  which  arises  in 
all  cases  where  an  agent  is  employed,  and  no  harm  can  come  from 
stimulating  its  exercise,  in  the  employment  of  an  independent  con- 
tractor, where  the  rights  of  others  are  concerned."" 

166.  What  Work  is  Intrinsically  Dangerous?  This  is  a  ques- 
tion which  has  proved  troublesome  even  for  the  courts  which  recog- 
nize and  enforce  the  distinction  taken  in  the  cases  last  cited.  A 
contract  to  bum  brush  on  the  defendant's  land  calls  for  the  doing 

12.  Covington,   etc.,   Co.   v.   Stein-  owner  of  a  chimney  was  held  liable 

brock,  61  Ohio  St.  215,  55  N.  E.  618,  for  its  fall,  although  he  had  hired 

76  Am.  St  R.  375  and  note  (1899).  an    independent    contractor    to    In- 

IS.  Cf.  Cork  V.  Blossom,  162  Mass.  spect   it,   who    had    pronounced   It 

330,  38  N.  E.  495,  26  L.  R.  A.  256,  44  safe. 
Am.   St.   R.   362    (1894),   where  the 
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of  intrinsically  dangerous  work,"  in  the  opinion  o£  some  courts, 
while  others  entertain  a  contrary  opinion.^"  Blasting  with  dyna- 
mite,^' or  excavating  adjoining  land,"  or  digging  trenches  in  high- 
ways or  across  foot-paths,^*  is  considered  by  most  courts  so  dan- 
gerous an  undertaking,  as  to  impose  upon  the  landowner  or  em- 
ployer the  non-assignaible  duty  of  seeing  that  the  work  is  carefully 
conducted ;  while  some  courts  refuse  to  recognize  such  a  duty,  un- 
less the  work  is  unlawful,  or  a  nuisance,  or  the  duty  is  imposed  by 
statute." 

There  is  substantial  unanimity  in  the  view,  that  when  a  valid 
statute  or  municipal  ordinance  commands  the  observance  of  cer- 
tain precautions  in  doing  particular  work,  the  work  is  to  be  deemed 
inherently  dangerous,  unless  those  precautions  are  taken.  In  such 
cases  the  employer  is  bound  to  see  that  the  precautions  are  taken, 
and  cannot  escape  responsibility  by  letting  the  work  to  ever  so 
skillful  or  careful  a  contractor.^"     The  same  result  follows,  in 


14.  Black  V.  Chrlstchurch  Finance 
Co.  (1894),  A.  C.  48;  Cameron  v. 
Oberlin,  19  Ind.  App.  142,  48  N.  E. 
386  (1897). 

15.  St.  Louis  Iron  Mt.  Ry.  v. 
Yonly,  53  Ark.  503,  14  S.  W.  800,  9 
L.  R.  A.  604  (1900).  The  court  in- 
timated that  such  a  work  might  be 
intrinsically  dangerous  in  some  cir- 
cumstances; but  that  the  burden  of 
showing  that  It  was  so  dangerous 
was  on  the  plaintiff. 

16.  Norwalk  Gaslight  Co.  v.  Bor- 
ough of  Norwalk,  63  Conn.  495,  28 
At.  32  (1893);  Juliet  v.  Harwood, 
86  111.  110,  29  Am.  R.  17  (1877). 
Dissenting  opinion  of  Dwight,  C,  in 
McCafferty  v.  Spuyten  Duyvll,  etc., 
Ry.,  61  N.  Y.  178,  185   (1874). 

17.  Bonaparte  v.  "Wiseman,  89  Md. 
12,  42  At.  918,  44  L.  R.  A.  482  (1899). 

18.  Spence  v.  Schultz,  103  Cal. 
208,  37  Pac.  220  (1894);  Curtis  v. 
Kiley,  153  Mass.  123,  26  N.  E.  421 
(1891);  McCarrier  v.  Holli-'er  l.*) 
S.  D.  366,  89  N.  W.  862,  91  Am.  St. 
R.  695  (1902). 


19.  Myer  v.  Hobbs,  57  Ala.  175 
(1876) ;  Mayor  of  Birmingham  t. 
McCary,  84  Ala.  469,  4  So.  630 
(1887) ;  Scammon  v.  Chicago,  25 
111.  424,  79  Am.  Dec.  334  (1861); 
Kepperly  v.  Ramsden,  83  111.  354 
(1876);  Tlbbetts  v.  Knox,  etc.,  Ry., 
62  Me.  437  (1873);  Blumb  v.  City 
of  Kansas,  84  Mo.  112  (1884) ;  CufC 
V.  Newark,  etc.,  Ry.,  35  N.  J.  L.  17, 
10  Am.  R.  205  (1870);  Blake  v. 
Ferris,  5  N.  Y.  48,  55  Am.  Dec.  304 
(1851);  Hackett  v.  West.  Un.  Tel. 
Co.,  80  Wis.  187,  49  N.  W.  822 
(1891). 

20.  Gray  v.  Pullen,  5  B.  &  S.  970 
(1864) ;  Wilson  v.  White,  71  Ga.  506, 
51  Am.  R.  269  (1883) ;  Atlanta,  etc., 
Ry.  V.  Kimberley,  87  Ga.  161,  13  S. 
E.  277,  27  Am.  St.  R.  231  (1891); 
Hinde  v.  Wabash,  etc.,  Ry.,  15  111. 
72  (1853) ;  Brannock  v.  Elmore,  114 
Mo.  55,  21  S.  W.  451  (1892);  Hous- 
ton, etc.,  Ry.  V.  Meador,  50  Tex.  77 
(1878) ;  Smith  v.  Milwaukee  Build- 
p'E,  (-v.,  Exch.,  91  Wis.  360,  64  N. 
"'    ■'041,  51  Am.  St.  R.  912   (1895). 
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«very  case  where  the  law,  whether  statute  or  common  law,  imposes 
a  special  duty  on  the  employer ;  such  as  the  duty  of  municipal  cor- 
porations to  keep  their  streets  in  a  reasonaibly  safe  condition  for 
those  entitled  to  use  them,^  or  the  duty  of  common  carriers  to 
transport  safely  their  passengers  or  freight,*^  or  the  duty  of  a 
party  to  a  contract  to  take  agreed  precautions  in  doing  certain 
work,^  or  the  duty  of  the  owner  of  highly  dangerous  things  to  see 
that  they  are  properly  used ;  ^  or  of  an  inkeeper  to  protect  his 
guests.'** 

167-  Incompetent  or  Unfit  Contractor.  There  are  many  dicta 
to  the  effect  that  the  employer  is  under  a  legal  duty  to  exercise  due 
care  in  selecting  a  contractor,  and  that  he  will  be  answerable  for 
the  contractor's  torts  if  the  latter  is  known  to  him  to  be  imfit  or 
incompetent  for  the  proper  execution  of  the  work  in  hand,  or  if  his 
manner  of  doing  the  work  is  known  to  the  employer  to  be  negli- 
gent.^   This  doctrine  has  received  the  express  approval  of  at  least 

21.  Mayor  of  Birmingliain  t.  Mc-  while  being  transported  under  a 
Gary,  84  Ala.  469.  4  So.  630  (1887) ;  contract  with  the  railroad  company. 
"Wiggin  V.  St  Louis,  135  Mo.  558,  37  Pennsylvania  Company  v.  Roy,  102 
S.  W.  528  (1896) ;  Omaha  v.  Jensen,  U.  S.  451;  Dwinelle  v.  N.  Y.  Central 
35  Neb.  68,  37  Am.  St  R.  432  &  Hud.  Riv.  R.  Co.,  120  N.  Y.  117; 
(1892).  Railroad    Co.   v.    Walrath,    38    Ohio 

22.  Barrow  Sttamshlp  Co.  v.  Kane,  St  461;  Kinsley  v.  Lake  Shore  and 
88  Fed.  197,  59  U.  S.  App.  574  Michigan  Southern  Railroad  Com- 
(1898).     The   carrier's   "obligation   pany,  125  Mass.  54." 

to  transport    the    passenger  safely  23.  Water  Co.  v.  Ware,  16  Wall. 

cannot  be  shifted  from  himself  by  (U.  S.)  566  (1872). 

delegation  to   an  independent  con-  24.  Salisbury  v.  Erie  Ry.,  66  N.  J. 

tractor,  and  it  extends  to  all  agon-  L.  233.  50  At  117,  88  Am.  St  R.  480 

cies    employed,    and    includes    the  (1901). 

duty   of    protecting    the    passenger  24a.  Clancy  v.  Barker,  71  Neb.  83, 

from  any  injury  caused  by  the  act  98  N.  W.  440  (1904 .    Contra,  Rah- 

of  any  subordinate  or  third  person,  mel  v.  Lehndortf,   142  Cal.  681,  76 

engaged  in  any  part  of  the  service  Pac.  659,  65  L.  R.  A.  88,  100  Am. 

required  by  the  contract  of  trans-  St  R.  159  (1904). 

portation.      The    present    case    is  25.  Dillon    v.    Hunt,   82   Mo.   155 

quite  analogous  to  those  in  which  it  (1884) ;    Brannock    v.    Elmore.   114 

has  been  held  that  a  railroad  com-  Mo.   55,  21   S.  W'   451    (1892),  and 

pany  is  responsible  for  the  neglect  authorities  there  cited. 

or  misconduct  of  the  servants  of  a  26.  Norwalk  Gaslight  Co.  v.  Noiv 

sleeping-car    company,    whereby    a  walk,  63  Conn.  495,  28  At.  22  (1893). 

passenger  sustains   loss  or  injury, 
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one  court  of  last  resort,^  tut  appears  to  have  been  rejected  by 
another." 

168.  Sub-Contractor's  Torts.  These  are  governed  by  the  rules 
applicable  to  the  original  contractor.  The  sub-contractor  becomee 
the  principal  in  the  execution  of  that  part  of  the  work  committed 
to  him,  and  for  ids  torts,  neither  the  original  contractor,  nor  his 
employer,  is  liable  save  in  the  excepted  cases  already  discussed.^ 

169.  Adoption  of  Torts  Done  on  One's  Behalf.  Although  the 
relation  of  master  and  servant  does  not  exist  when  a  particular  tort 
occurs,  that  tort  may  be  adopted  by  a  third  person,  on  whose  behalf 
it  is  committed,  so  that  he  will  be  answerable  therefor,  precisely  as 
though  he  had  previously  commanded  it.^  But  the  tort  must  iiave 
been  committed  on  the  adopting  person's  behalf,^*  or  he  must  have 
received  and  retained  the  profits  of  it,  with  knowledge  of  all  the 
material  f  acts,^^  or  with  an  intention  to  adopt  it  at  all  events,^^  in 
order  to  subject  him  to  liability  therefor.  It  is  not  necessary,  how- 
ever, that  the  ratification  be  directed  specifically  to  the  tort  in 
question,  nor  that  the  tort  taken  by  itself  be  beneficial  to  the  adopt- 
ing party.''  In  the  case  last  cited,  one  McCuUock  took  upon 
himself  to  deliver  a  load  of  defendant's  coal  to  plaintiff,  but  with- 
out authority  from  defendant.  By  MoCullock's  carelessness  in 
driving,  a  light  of  plate  glass  in  plaintiff's  window  was  broken. 
Thereafter,  with  knowledge  of  these  facts,  defendant  presented  a 

27.  Berg  v.  Parsons,  156  N.  Y.  109,  &  W.  226  (1843) ;  Brown  v.  City  of 
50  N.  E.  957,  41  L.  R.  A.  391,  66  Am.  Webster  City,  115  la.  511.  88  N.  W. 
St.   R.   542    (1898),   reversing   S.   C.    1070  (1902). 

In  84  Hun,  60,  51  N.  Y.  Supp.  1091  SO.  Anonymous,  Y.  B.  7  H.  IV,  34, 

(1895).  where  It  was  expressly  held  pi.  1  (1405-6);  Wilson  v.  Tumman, 

that  the  employer  is  bound  to  select  6    M.    &    G.    236     (1843) ;    Hyde  v. 

a  suitable  and  competent  contrac-  (3ooper,  26  Vt.   552    (1854). 

tor  for  blasting.  31.  Dunn  v.  Hartford,  etc.,  Ry.,  43 

28.  Overton  v.  Freeman,  11  C.  B.  Conn.  434  (1876) ;  Beberick  v. 
867,  21  L.  J.  C.  P.  52  (1852) ;  Bebe-  Ebach,  131  Pa.  165,  18  At  lOOS 
rick  V.  Ebach,  131  Pa.  165,  18  At.  (1890);  Singer  Mfg.  Co.  v.  Ste- 
1008  (1890);  Powell  v.  Construction  phens  (Ky.),  53  S.  W.  525  (1899). 
Co.,  88  Tenn.  692,  13  S.  W.  691,  17  32.  Freeman  v.  Rosher,  13  Q.  B. 
Am.  St.  R.  925  (1890).  780    (1849);    Lewis   v.   Read,   13   M. 

29.  Serle   De   Lanlarazon's   Case,  &  W.  834  (1845). 

Y  B.  30  Ed.  1,  (Roll's  Series)  129  33.  Dempsey  v.  Chambers,  154 
(1302) ;  Anonymous.  Godbolt,  109  pi.  Mass.  330,  28  N.  E.  279,  13  L.  R.  A. 
129   (1586);   Foster  v.  Bates,  12  M.    219,  26  Am.  St.  R.  249   (1891). 
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bill  for  the  coal  to  the  plaintiff  and  claimed  that  the  plaintiff  owed 
him  for  the  same.  This  conduct,  it  was  held,  amounted  to  a  rati- 
fication of  McCuUock's  employment;  established  the  relation  of 
master  and  servant  from  the  beginning,  with  all  its  incidents,  and 
rendered  the  defendant  liable  for  MoCuUock's  negligence. 

170.  Evidence  of  Ratification.  It  is  sometimes  said  that  but 
sli^t  evidence  will  be  required  to  establish  the  ratification  of  a 
tort.**  The  statement  does  not  seem  to  be  a  very  helpful  one,  for 
the  courts,  which  are  responsible  for  it,  have  held  that  the  reten- 
tion of  a  servant,  with  knowledge  of  his  misconduct,  does  not 
amount  to  an  adoption  of  that  misconduct,  if  it  was  not  such  as  to 
render  the  master  liable  when  it  occurred.^ 

171-  Scope  of  Servant's  Authority.  We  have  stated  that  the 
master  is  generally  answerable,  not  only  for  the  wrongs  done  by 
his  express  authority,  or  on  his  behalf  and  ratified  by  him,  but  also 
for  the  wrongs  of  his  servant  which  are  done  in  the  course  of  the 
servant's  employment  and  of  the  master's  business,  whether  au- 
thorized or  not.  Let  us  now  consider  these  two  phrases,  "  course 
of  employment "  and  "  the  master's  business." 

In  many  cases,  the  servant's  acts  are  so  clearly  within  the  rule 
that  the  courts  have  no  trouble  in  deciding  them.  For  example, 
he  is  sent  bv  his  master  to  a  certain  place  at  a  certain  time  to  kill 
a  beef.  Finding  but  one  animal  there,  he  kills  it  The  animal 
turns  out  to  be  a  valuable  thoroughbred  iShorthom  bull  owned  by 
plaintiff,  which  the  master  knew  nothing  about.  The  latter  had 
no  reason  to  believe  that  this  particular  animal  was  at  the  place 
in  question,  but  supposed  a  different  animal  would  be  there.  Still, 
as  the  servant  "  killed  this  bull  while  in  the  execution  of  his  mas- 
ter's business,  and  within  the  scope  of  his  employment,"  the  master 
is  liable  to  the  plaintiff.'* 

34.  Perkins   v.   Mo.,   etc.,  Ry.,  55  the  intention  to  ratify. 

Mo.  201,  214  (1874) ;  Brown  v.  City  35.  Eidelmann  v.  St  Louis  Co.,  3 

of  Webster  City,  115  la.  511.  88  N.  Mo.  App.  503  (1877) ;  Gulf,  etc.,  Ry. 

W.    1071    (1902) ;    Contra,   Williams  v.  Klrkbride,  79  Tex.  457,  15  S.  W. 

v.  Pullman  Palace  Car  Co.,  40  La.  495    (1891). 

Ann.  87.  3  So.  631.  8  Am.  St  R.  512  36.  Maier  v.  Randolph,  33  Ks.  340 

(1888),  holding  that  ratification  can  (1885)  ;  Moir  v.  Hopkins,  16  111.  313 

only  be   inferred   from  acts  which  (1855);   Wilson  v.  Noonan,  27  Wis. 

clearly    and    unequivocally   evince  598   (1871),  accord. 


172 


THE   LAW  OF  TORTS. 


On  the  other  hand,  many  acts  of  the  servant  fall  so  far  outside 
the  rule  as  to  occasion  the  courts  little  if  any  troulble.'^*  Clearly 
a  teamster  is  not  acting  in  the  course  of  his  employment,  or  in 
his  master's  business,  when  he  invites  a  boy  nine  years  old,  to  ride 
with  him  and  take  the  reins,  while  he  goes  to  sleep ;  and  the  mas- 
ter is  not  liaible  for  injuries  sustained  by  the  boy  while  thus  as- 
sisting the  teamster.^'  Nor  is  a  car  conductor  so  acting  when  he 
leaves  his  car  and  assaults  one  with  whom  he  has  had  an  alterca- 
tion, but  who  is  no  longer  a  passenger,^*  or  assaults  boys  at  a  dis- 
tance from  the  road,  who  have  placed  obstructions  on  the  track.'' 
Nor  is  the  janitor  of  a  building,"  or  the  watchman  of  an  ice-fac- 
tory,*^ or  the  fireman  of  railroad  crew,*^  so  acting,  when  playing  a 
practical  joke  on  other  employees  of  his  master,  or  on  persons 
invited  to  the  premises  'by  the  servant.*' 

Not  quite  so  clear  a  case  is  presented,  where  a  servant,  who  is 
set  to  guard  property  and  furnished  with  firearms  by  the  master, 
shoots  without  legal  excuse  a  person  who  is  near  the  property.  If 
the  person  shot  is  not  molesting  the  property,"  or  if  he  is  retreat- 


36a.  Houghton  v.  Pilkington 
(1912),  3  K.  B.  308,  82  L.  J.  K.  B. 
75,  and  cases  cited:  Servant  In- 
vited third  party  to  ride  with  him 
for  servant's  convenience  or  pleas- 
ure. 

87.  DriscoII  v.  Scanlon,  165  Mass. 
348,  43  N.  E.  100,  52  Am.  St.  R. 
623  (1896) .  Houston,  etc.,  Ry.  Co.  v. 
Boiling,  59  Ark.  395,  27  S.  W.  492, 
27  L.  R.  A.  190,  43  Am.  St.  R.  38 
(1894);  Keating  v.  Mich.  Cent.  Ry., 
97  Mich.  154,  56  N.  W.  346.  37  Am. 
St.  R.  28  (1893);  Schulwitz  v.  Delta 
Lumber  Co.,  126  Mich.  559,  85  N.  W. 
1075  (1901) ;  Parent  v.  Nashua  Mfg. 
Co.,  70  N.  H.  199,  47  At.  261  (1900) ; 
Faust  V.  Phila.  &  Reading  Ry.,  191 
Pa.  420,  43  At.  329  (1899),  accord. 
Had  the  boy  negligently  injured  a 
third  person,  while  driving  for  the 
teamster,  such  negligence  might 
properly  be  deemed  the  teamster's 
negligence  in  the  course  of  his  em- 


ployment. See  Bnglehart  v.  Far- 
rant  &  Co.  (1897),  1  Q.  B.  240,  66 
L.  J.  Q.  B.  122;  Tuller  v.  Talbot,  23 
111.  357,  76  Am.  Dec.  695    (1860). 

38.  Palmer  v.  Winston-Salem 
Electric  Ry.,  131  N.  C.  250,  42  S.  E. 
604    (1902). 

89.  Dolan  v.  J.  C.  Hubbinger  Co., 
109  la.  108,  80  N.  W.  514   (1899). 

40.  Gibson  v.  International  Trust 
Co.,  177  Mass.  100,  58  N.  E.  278,  52 
L.  R.  A.  928   (1900). 

41.  Canton  Cotton  Warehouse  Co. 
V.  Pool,  78  Miss.  147,  28  So.  823,  84 
Am.  St.  R.  620  (1900). 

42.  Sullivan  v.  Louisville  &  N. 
Ry.,  115  Ky.  447,  74  S.  W.  171  (1903). 

43.  Western  Ry.  of  Ala.  v.  Milli- 
gan,  135  Ala.  205,  33  So.  438  (1902). 

44.  Davis  v.  Houghtellin,  33  Neb. 
582,  50  N.  W.  765,  14  L.  R.  A.  737 
(1891);  Holler  v.  P.  Sanford  Ross. 
68  N.  J.  L.  324,  53  At.  472  (1902). 
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ing  from  it,*^  or  if  the  shooting  occurs  after  the  property  has  been 
injured  and  not  with  a  view  to  protecting  or  regaining  it/^  the 
master  is  not  liable.  On  the  other  hand,  if  the  shooting  is  incident 
to  measures  taken  by  the  servant  for  the  protection  of  property 
against  the  person  shot,  the  master  may  be  liaible,  though  the  ser- 
vant acted  recklessly  or  maliciously  in  shooting." 

172.  A  Question  for  the  Jury.  Whether  the  tortious  conduct 
of  a  servant  is  within  the  scope  of  his  employment  and  in  his  mas- 
ter's business  is  a  question  of  fact,  a  question  at  times  so  clear  and 
easy  as  to  admit  of  but  one  answer.  It  is  then  disposed  of  by  the 
court,  as  we  have  seen  ul  the  last  paragraph.^*  Generally,  however, 
the  evidence  is  conflicting,  or  warrants  more  than  one  inference, 
and  the  question  is  then  to  ibe  submitted  to  the  jury  with  proper 
instructions.^' 

In  the  Pennsylvania  case,  cited  in  the  last  note,  "  a  boy  eight 
years  of  age  climbed  on  a  moving  wagon  belonging  to  defendant 
and  held  on  to  the  standard.  Defendant's  driver  struck  the  boy 
with  his  whip  on  the  hand  which  grasped  the  standard  and  the  boy 
fell  and  was  injured."  The  trial  court  nonsuited  the  plaintiff,  on 
the  ground  that  whipping  the  boy  was  an  unauthorized  act  of  de- 
fendant's servant.  On  appeal  the  judgment  was  reversed,  the  court 
saying:  "  It  was  for  the  jury  to  determine,  under  proper  instruc- 
tions, whether  the  act  of  the  driver  in  causing  the  boy  to  fall  from 
the  wagon  was  negligent,  and  whether  it  was  in  the  line  of  his  duty 
and  within  the  scope  of  his  employment,  so  as  to  render  his  em- 
ployer responsible  for  the  Act.  At  the  time  of  the  accident,  Larkins 
had  the  custody  and  management  of  the  wagon,  and  was  driving  it 

45.  Turley  v.  Boston  Ry.,  70  N.  H.  Marshall  v.  Cohen,  44  Ga.  489,  9 
348.   47   At.    261    (1900);    Golden   v.    Am.  R.  170  (1871). 

Newbrand,  52  la.  59,  2  N.  W.  537,  35  49.  Brennan   v.   Merchant   &   Co., 

Am.  R.  257  (1879).  205  Pa.  258,  54  At.  891  (1903);  and 

46.  Candlff  v.  Louisville,  etc.,  Ry.,  cases  in  last  preceding  note:  Berg- 
42  La.  Ann.  477,  7  So.  601  (1890).  man  v.  Hendrickson,  106  Wis.  434, 

47.  Railway  Co.  v.  Hackett.  58  82  N.  W.  304,  80  Am.  St.  R.  47 
Ark.  381,  24  S.  W.  881  (1894) ;  Haehl  (1900) ;  Rounds  v.  D.  L.  &  W.  Ry.. 
V.  Wabash  Ry.,  119  Mo.  325,  24  S.  64  N.  Y.  129,  21  Am.  R.  597  (1876); 
W.  737  (1893).  Baltimore  Consol.  Ry.  v.  Pierce,  89 

48.  Steele  v.  May,  135  Ala.  483,  33  Md.  495,  43  At.  940,  45  L.  R.  A.  527 
So.  30  (1902);   Simonton  v.  Loring,  (1899). 

68  Me.   164,   28  Am.   R.  29    (1878); 
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for  the  owner,  the  defendant  company.  The  driver's  control  of  the 
wagon  carried  with  it  the  employer's  authority  to  protect  it  and 
to  prevent  persons  from  getting  on  it,  as  well  as  to  remove  persons 
from  it.  It  was  not  only  the  right  of  the  driver  to  remove  tres- 
passers from  the  wagon,  but  also  his  duty  to  his  employer  to  do  so. 
He  therefore  was  authorized  to  eject  the  boy  from  the  wagon,  and 
could  use  the  necessary  force  for  that  purpose.  If  his  act  in 
striking  the  boy  was  intended  to  remove  him  by  force  from  the 
wagon,  it  would  be  the  act  of  his  employer,  for  which  the  latter 
would  be  responsible.  /If,  on  the  other  hand,  the  purpose  of  the 
driver  was  not  to  cause  the  boy  to  leave  the  wagon,  but  to  inflict 
punishment  upon  him,  to  gratify  the  ill  will  of  the  driver,  the  de-' 
fendant  company  is  not  responsible  for  the  wrongful  or  tortious 
act.  It  would  not  be  an  act  done  by  the  employee  in  the  execution 
of  his  employer's  business,  although  it  was  performed  while  he  was 
in  the  service  of  the  employer.  It  would  be  an  act  of  the  em- 
ployee directed  against  the  boy,  independently  of  the  driver's  con- 
tract of  service,  and  in  no  way  connected  with  or  necessary  for  the 
accomplishment  of  the  purpose  for  which  the  driver  was  employed. 
The  negligent  performance  of  the  act,  therefore,  would  impose  no 
liability  on  the  employer."  * 

173.  Acts  Not  Within  the  Particular  Servant's  Course  of  Em- 
ployment. Rarely  does  a  servant's  employment  extend  to  every 
branch  and  ramification  of  his  master's  business.  Ordinarily,  it  is 
limited  to  a  specific  class  of  acts  or  line  of  work.'^  A  "  barman 
and  cellarman  in  a  public  house,"  in  England,  is  not  the  general 
manager  of  the  master's  business  there  carried  on,  and  is  not  acting 
in  the  course  of  his  employment  in  causing  the  arrest  of  one  whom 

50.  Pierce  v.  N.  C.  Ry.  Co.,  124  N.  from  plaintiff.  See  Western  U.  Tel. 
C.  83,  32  S.  E.  399,  44  L.  R.  A.  316  Co.  v.  Mullins,  44  Neb.  733,  62  N.  W. 
(1899);  Cook  v.  Southern  Ry..  128  880  (1895);  Western  U.  T.  Co.  v. 
N.  C.  333,  38  S.  B.  925  (1901),  ac-  Foster.  64  Tex.  220,  53  Am.  R.  754 
cord.  (1895) ;  Baker  v.  Klnsey,  38  Cal.  631, 

51.  Graham  v.  St.  Charles,  etc.,  99  Am.  Dec.  438  (1869) ;  Weldon  v. 
Ry.,  47  La.  Ann.  1656,  49  Am.  St.  R.  Harlem  Ry.  Co.,  5  Bosw.  (N.  Y.) 
436.  18  So.  707  (1895).  A  foreman  576  (1859);  Aldrich  v.  Boston,  etc., 
of  a  railroad  company,  employed  to  Ry.,  100  Mass.  31,  1  Am.  R.  76 
hire,  oversee  and  discharge  labor-  (1868) ;  Haskell  v.  Boston  Dist.  M. 
ers,  is  not  acting  in  the  course  of  Co.,  190  Mass.  189,  76  N.  E.  215 
his    employment    In    inducing    em-  (1906). 

ployees    to    withdraw    their    trade 
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he  suepects  of  having  stolen  whiskey  from  the  cellar.^^  Nor,  it  has 
heen  held,  is  a  clerk  in  a  store  so  acting,  when  he  orders  the  ar- 
rest of  a  customer  on  suspicion  of  theft.**  The  prevailing  view  in 
this  country,  however,  is  that,  if  the  master's  manner  of  conduct- 
ing his  husiness  justifies  the  jury  in  believing  that  the  servant, 
in  causing  the  arrest,  was  acting  within  the  scope  of  his  employ- 
ment, and  discharging  the  ordinary  duties  imposed  upon  him,  the 
master  is  lia;ble."    Otherwise,  he  is  not  liable.*** 

It  has  also  been  held  that  the  section  foreman  of  a  railway 
company  is  not  acting  within  the  scope  of  his  employment  in  lend- 
ing a  hand-car  to  boys,  for  the  purpose  of  going  along  the  track 
to  a  swimming  place,  *and  hence  the  company  is  not  liable  for  in- 
juries sustained  by  the  boys  while  using  it.**  Had  a  third  person 
been  run  over  by  the  car  through  the  boys'  negligence,  the  com- 
pany might  well  have  been  held  liable ;  for  guarding  such  an  in- 
strument of  danger  and  keeping  it  from  the  hands  of  untrained 
boys  was  within  the  course  of  the  foreman's  employment.** 

Again,  a  person's  servant  is  not  acting  within  the  scope  of  his 
employment  when  lighting  a  pipe  which  he  is  accustomed  to  smoke 
while  working;  and  for  damage  caused  by  the  servant's  negligence 
in  lighting  his  pipe,  the  master  is  not  answerable.*' 

52.  Hanson  v.  Waller  (1901),  1  Q.    77  C.  C.  A.  536  (1906). 

B.  390,  70  Lu  J.  Q.  B.  231.  56.  Erie  Ry.  Co.  v.  Salisbury,  66 

53.  Mali  V.  Lord,  39  N.  Y.  381,  100  N.  J.  L.  233,  50  At.  187,  55  L.  R.  A. 
Am.   Dec.   448   (1868).  578    (1901).      "When   the   company 

54.  Craven  v.  Bloomingdale,  171  placed  the  push  car  in  the  hands  ot 
N.  Y.  439,  64  N.  E.  169  (1902) ;  Penn-  the  foreman,  it  was  the  duty  of  the 
sylvania  Co.  v.  Weddle,  100  Ind.  138  foreman  to  use  it  with  reasonable 
(1884) ;  Staples  v.  Schmid,  18  R.  I.  eare  to  prevent  injury  to  anyone 
225.  26  At  193,  19  L.  R.  A.  824  lawfully  on  the  tracks,  and  to  keep 
(1893) ;  Daniel  v.  Atlantic  Coast  It  under  his  own  supervision  until 
Line,  136  N.  C.  517,  48  S.  B.  816  it  was  returned.  •  *  •  The  obll- 
(1904).  gation  to  see  that  this  duty  is  per- 

54a.  {^jllins  v.  Butler,  179  N.  Y.  formed  is  cast  upon  the  railroad." 

156,  71  N.  E.  746  (1904),  applies  this  67.  Williams  v.  Jones,  3  H.  &  C. 

doctrine  to  an  assault  by  defend-  256,  602,  33  L.  J.  Ezch.  297,  13  L. 

ant's  servant  on  the  plaintiff.  T.  N.  S.  300  (1864)..   S.  P.,  Walton 

55.  Robinson  v.  McNeil,  18  Wash.  v.  N.  Y.,  etc.,  Co.,  139  Mass.  558 
163,  51  Pac.  355  (1897):  St.  Louis,  (1885).  Defendant  not  liable  for 
I.  Mt  &  S.  Ry.  V.  Robinson.  95  Ark.  damages  done  to  a  person  who  was 
39,  128  S.  W.  60  (1910);  St.  Louis  hit  by  a  bundle  thrown  by  a  car 
S.  W.  Ry.  V.  Harvey,  144  Fed.  806,  porter;  the  bundle  belonging  to  the 
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174.  Acts  Not  Done  in  the  Master's  Business.  Harm  is  often 
inflicted  upon  third  persons  by  acts  of  a  servant,  which  are  within 
the  course  of  his  particular  employment,  and  yet  for  this  harm  the 
master  is  not  answerable.  For  example,  A  is  the  coachman  of 
defendant.  It  is  therefore  within  the  course  of  his  employment 
to  drive  defendant's  horses.  Plaintiff  is  injured  by  reason  of  A's 
negligent  driving  of  defendant's  horses.  Whether  he  has  a  cause 
of  action  against  defendant  for  the  damages  depends  upon  whether 
A  was  engaged  in  defendant's  business  at  the  time.  If  it  appears 
that  A  took  the  horses  out  and  was  driving  them  for  his  own  pur- 
poses, and  without  authority  from  defendant,  the  latter  is  not  liable 
to  plaintiff.^'  If,  on  the  other  hand,  A  was  driving  them,^°  or 
charged  with  their  custody,^"  in  the  business  of  defendant,"  the 
latter  is  liable,  although  the  particular  conduct  of  A,  causing  the 
harm,  was  in  violation  of  the  defendant's  orders,^^  or  was  even 
willful  and  malicious.*' 


porter  and  being  thrown  for  his  own 
purposes.  S.  P.,  Walker  v.  Hanni- 
bal, etc.,  Ry.,  121  Mo.  575,  26  S.  W. 
360,  42  Am.  St.  R.  547   (1894). 

58.  Rayner  v.  Mitchell,  2  C.  P.  D. 
357  (1877);  Fiske  v.  Bnders,  73 
Conn.  338,  47  At.  681  (1900);  Mad- 
dox  V.  Brown,  71  Me.  432,  36  Am.  R. 
336  (1880);  Campbell  v.  Providence, 
9  R.  I.  262  (1869) ;  Way  v.  Powers. 
57  Vt.  135  (1884).  Same  doctrine 
applied  to  chauffeur,  and  to  defend- 
ant's agent  using  the  auto  outside 
of  defendant's  business,  in  Fleisch- 
ner  v.  Durgln,  207  Mass.  435,  93  N. 
E.  801  (1911);  Slater  v.  Advance 
Thresher  Co.,  97  Minn.  305.  107  N. 
W.  133,  5  L.  R.  A.  N.  S.  598  (1906). 

59.  Ritchie  v.  Waller,  63  Conn. 
156,  28  At.  29,  27  L.  R.  A.  161,  38 
Am.  St.  R.  361  (1893).  Cf.  Stone  v. 
Hills,  45  Conn,  44,  29  Am.  R.  635 
(1877),  where  the  servant,  after 
driving  to  the  destination  named  by 
the  master,  took  new  directions 
from  a.  third  party,  and,  while  do- 
ing the  business  of  such  third  party. 


negligently  injured  plaintiff.       The 
master  was  not  liable  therefor. 

60.  Whatman  v.  Pearson,  L.  R.  3 
C.  P.  422,  37  L.  J.  C.  P.  156  (1868) ; 
Bnglehart  v.  Farrant  &  Co.  (1897), 
1  Q.  B.  240,  66  L.  J.  Q.  B.  122. 

61.  In  some  jurisdictions,  a  tem- 
porary departure  from  the  master's 
business,  such  as  driving  to  a  saloon 
for  a  drink,  instead  of  returning  to 
the  master's  stable,  relieves  the 
master  from  liability  for  the  driv- 
er's negligence,  during  such  period. 
McCarty  v.  Timmins,  178  Mass.  378. 
59  N.  B.  1038,  86  Am.  St.  R.  490 
(1901);  Perlstein  v.  Am.  Ex.  Co., 
177  Mass.  530,  59  N.  B.  184,  52  L.  R. 
A.  959  (1901) ;  Sheridan  v.  Charlick, 
4  Daly  (N.  Y.)  338  (1872);  Cava- 
nagh  V.  Dinsmore,  12  Hun  (N.  Y.) 
465   (1878). 

62.  Limpus  v.  London,  etc.,  Co.,  I 
H.  &  C.  526,  32  L.  J.  Bxch.  34 
(1862). 

63.  Cohen  v.  Dry  Dock  Ry.  Co.,  69 
N.  Y.  170  (1877) ;  Baltimore  Consol. 
Ry.  v.  Pierce,  89  Md.  495,  43  At.  S40, 
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The  principles  laid  down  in  the  decisions  just  referred  to,  are 
applicable  to  all  cases  involving  the  liability  of  the  master  for  the 
wrongful  and  unauthorized  acts  of  his  servant.  Although  those 
acts  are  done  while  the  actor  is  engaged  in  the  master's  employ- 
ment, they  will  not  render  the  master  liable,  unless  they  were 
done  in  his  business.  A  few  examples  will  suffice  to  illustrate 
this  proposition.  A  railroad  conductor  strikes  a  passenger  un- 
necessarily as  he  is  attempting  to  board  the  train.  If  the  force  is 
used  in  the  management  of  the  passengers  in  leaving  and  entering 
the  train,  the  master  will  be  liable,"  although,  by  misjudgment  or 
violence  of  temper,  the  servant  goes  beyond  the  necessity  of  the 
occasion.**  On  the  other  hand,  if  force  is  applied  as  an  incident 
to  reckless  horse-play  between  the  conductor  and  a  third  person, 
the  master  will  not  be  liable,'*  nor  will  he  be  liable  for  injuries 
sustained  by  a  policeman,  in  consequence  of  a  joke  played  upon 
Mm,  by  a  conductor  while  off  duty.**^ 

Again,  the  ticket  agent  of  a  railroad  company  causes  the  arreet 
of  a  ticket  purchaser,  for  passing  counterfeit  money  for  the  ticket 
It  turns  out  that  the  money  was  genuine.  The  railroad  company 
will  be  liable  if  the  arrest  is  made  in  the  prosecution  of  the  master's 
business,"  but  not  if  it  is  made  for  the  purpose  of  aiding  the  pub- 
lic authorities  in  bringing  a  supposed  criminal  to  justice.*'     The 

45  L.  R.  A.  527;  Southern  Bell  Tel.  729,  54  Am.  St.  R.  67  (1894):  S.  P., 
Co.  v.  Francis,  109  Ala.  224,  231-235,  Lynch  v.  Florida  Central  Ry..  113 
19  So.  1.  31  L.  R.  A.  193,  55  Am.  St.  Ga.  1105,  39  S.  B.  411,  54  L.  R.  A. 
R.  930  (1895);  City  Delivery  Co.  v.  810  (1901).  A  quarrel  between 
Henry,  139  Ala.  161,  34  So.  389  plaintiff  and  defendant's  station 
(1903).  agent  grew  out  of,  but  was  directly 

64.McFarlan  v.  Penn.  Ry.,  199  Pa.  connected  with  the  agent's  dis- 
408,  49  At.  270  (1901).  He  may  be  charge  of  his  duties  to  the  defend- 
liable  though  the  assault  is  upon  a  ant;  Little  Miami  Ry.  Co.  v.  West- 
trespasser.  Rowell  V.  Boston,  etc.,  more,  19  Ohio  St.  110,  2  Am.  R.  373 
Ry.,  68  N.  H.  358,  44  At.  486:  (1895).    (1869). 

65.  Rounds  v.  D.  L.  &  W.  Ry.,  64  66a.  Berry  v.  Boston  Elevated  Ry., 
N.  Y.  123,  21  Am.  R.  597  (1876).  S.  188  Mass.  536,  74  N.  E.  933  (1905). 
P.,  Evans  v.  Davidson,  53  Md.  245,  67.  Palmeri  v.  Manhattan  Ry.  Co., 
36  Am.  R.  300  (1880) ;  Nelson  BusI-  133  N.  Y.  261,  30  N.  E.  1001,  28  Am. 
ness  College  v.  Lloyd,  60  Ohio  St.  St.  R.  632,  16  L.  R.  A.  136  (1892); 
448,  54  N.  E.  471,  71  Am.  St.  R.  McDonald  v.  Franchere  Brothers, 
729.  46  L.  R.  A.  314   (1899).  102  la.  496,  71 -N.  W.  427  (1897). 

66.  Goodloe  v.  Memphis,  etc.,  Ry.,  68.  Mulligan  v.  N.  Y.,  etc.,  Ry.,  129 
107  Ala.  233.  18  So.  166.  29  L.  R.  A    N.  Y.  506,  29  N.  E.  952,  26  Am.  St. 

13 
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same  doctrine  applies  to  assaults  made  'by  servants  while  in  the  de- 
fendant's employ.  If  committed  in  prosecuting  the  defendant's 
business,  he  is  liable,  although  he  may  have  forbidden  such  conduct, 
and  although  the  servant's  dominant  motive  at  the  moment  of  as- 
sault was  to  inflict  harm  on  the  plaintiff,  rather  than  to  benefit 
the  defendant/'  But  if  the  servant  commits  the  assault  to  re- 
dress a  personal  grievance,  or  to  save  himself  from  loss,  the  master 
will  not  be  liable.'"  Whether  the  servant  is  acting  in  the  master's 
business,  when  inflicting  the  harm,  may  be  a  question  for  the 
jury.™- 

In  admiralty  a  ship  may  be  liable  for  the  v^ong-doing  of  a 
servant,  though  he  is  not  acting  within  the  scope  of  his  authority.""* 

175.  Willful,  Malicious  and  Fraudulent  Acts  of  Servant. 
There  is  much  authority  in  the  earlier  cases  for  the  view,  that  such 
acts  do  not  subject  the  master  to  liability.  Lord  Kenyon  declared  '^ 
that  "  when  a  servant  quits  sight  of  the  object  for  which  he  is  em- 
ployed, and,  without  having  in  view  his  master's  orders,  pursues 
that  which  his  own  malice  suggests,  he  no  longer  acts. in  pursuance 
of  the  authority  given  him,  and  his  master  will  not  be  answera:ble 
for  such  act."     Judge  Cowen  asserted,'^  "  all  the  cases  agree  that 

R.  539,  14  L.  R.  A.  791  (1892);  Tol-  (1901);     Bergman    v.    Hendrickson, 

Chester,  etc.,  Co.  v.  Steinmeir.  72  106  Wis.  434,  82  N.  W.  304,  80  Am. 
Md.  313,  20  At.  189,  8  L.  R.  A.  846, St.  R.  47  (1900). 

(1890) ;  Lafitte  v.  New  Orleans,  etc.,  70.  McDermott    v.    Am.    Brewing 

Ry.,  43  La.  Ann.  34,  8  So.  701,  12  L.  Co.,  105    La.  124,  29  So.  498,  83  Am. 

R.  A.  337   (1891).  St.  R.  428  (1901);  Williams  v.  Pull- 

69.  Williams  Adm'r    v.    Southern  man  Car  Co.,  40  La.  Ann.  89,  3  So. 

Ry.  Co..  115  Ky.  320,  73  S.  W.  779  635,  8  Am.  St.  R.  512   (1888) ;  Bver- 

(1903).    "The  instructions  were  er-  ingham  v.  Chicago,  B.  &  Q.  Ry.,  148 

roneouB  and  misleading  in  the  use  la.  662,  127  N.  W.  1009   (1910). 

of  the  words  "  not  done  in  the  inter-  70a.  Shoop  v.  Erie  Ry.,  184  N.  Y. 

est  and  business  of  the  defendant',  100,  76  N.  E.  923  (1906),  especially 

instead  of  the  words  •  not  done  in  if    the    answer    depends    upon    the 

the  line    of    his  employment,'  and  credibility  of  witnesses, 

'while  acting  within  the  scope  of  his  70b.  The    Bulley,    138    Fed.    170 

authority.'"    Smith V.  L.  &  N.  Ry.,  (1905),  5  Columbia  Law  Rev.  545. 

95  Ky.  11,  23  S.  W.  652,  22  L.  R.  A.  7L  McManus   v.   Crickett,   1   East 

72    (1893) ;    Dorsey  v.  Kansas,  etc.,  106,  5  R.  R.  518   (1800). 

Ry.,  104  La.  478,  29  So.  177,  52  L.  K.  72.  Wright    v.    Wilcox,   19  Wend. 

A.  92  (1900);  Girvin  v.  N.  Y.  C,  etc..  (N.  Y.)  343.  32  Am.  Dec.  507  (1838). 
Ry.,    166   N.    Y.    289.   59   N.   E.   921 
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a  master  is  not  liable  for  the  willful  mischief  of  his  servant,  though 
he  he  at  Ae  time,  in  other  respects,  engaged  in  the  service  of  the 
former."  The  tendency  of  later  decisions,  both  in  England  and  in 
this  country,  has  been  to  discard  this  doctrine,  and  to  hold  the  mas- 
ter answerable  for  the'  servant's  willful,  malicious  and  fraudulent 
misconduct,  provided  it  was  in  the  course  of  his  employment  and 
in  the  master's  business."  The  foundation  of  the  modern  doc- 
trine is  the  principle  that  "  if  one  of  two  innocent  persons  must 
suffer  loss  by  the  act  of  a  third,  he  who  put  it  in  the  power  of 
the  third  person  to  do  such  act  should  be  compelled  to  sustain 
the  loss  occasioned  by  its  commission."  '* 

73.  This  has  appeared  in  the  pre-  vant;  Stranahan  Bros.  Catering  Go. 

ceding     pages.        Additional     cases  v.  Coit,  55  Ohio  St.  398,  45  N.  E.  634 

might  be  cited  in   great   numbers.  (1896),   holding   the    master   liable 

In  the  following,  the  topic  is  well  for    the    servant's    adulteration    of 

discussed.     Strang  v.  Bradner,  114  milk,   although   the   latter   adulter- 

V.  S.  555,  29  L.  Ed.  248,  5  Sup.  Ct.  ated  it  to  gratify  his  malice  against 

1038  (1884),  innocent  partner  liable  the  master  and  to  injure  him.    This 

in  deceit  for  fraudulent  misrepre-  decision  is  rested  in  part  upon  the 

sentations    of    a    copartner.      For  fact,  that  the  master  had  contracted 

other  cases  in  accord,  see  Burdick  with   the   plaintiff   to   supply   pure 

on   Partnership,   pp.   203-214;    Bank  milk;   Dyer  v.  Munday  (1895),  1  Q. 

of  Cal.  V.  West  U.  Tel.  Ck).,  52  Cal.  B.  742,  64  L.  J.  Q.  B.  448,  holding 

280  (1877) ;  McCord  v.  W.  U.  T.  Co.,  master  liable  for  servant's  assault, 

39  Minn.  181,  39  N.  W.  315,  1  L.  R.  although  the  latter  had  been  pun- 

A.   143,   12  Am.   St.   R.   637    (1888);  ished  as  a  criminal  ofEense. 

Elwood  V.   W.   U.  T.  Ck).,   45  N.  Y.  74.  Pae.  Postal  Tel.  Co.  v.  Bank  of 

549.  6  Am.  R.  140   (1871) ;   Bank  of  Palo  Alto,  109  Fed.  369,  48  C.  C.  A. 

Palo  Alto  V.  Pac.  Postal  Tel.  Co.,  413  (1901) ;  Gassenheimer  v.  Western 

103  Fed.  841,  holding  the  telegraph  Ry.  of  Ala.,  —  Ala.  — ,  57  So.  718, 

company     liable     for     willful     and  40  L.  R.  A:  N.  S.  945  with  extensive 

fraudulent   acts   of   its    servant   in  note  (1912);  Conchin  v.  EI  Paso  & 

sending     telegrams:       Wheeler     v.  S.  W.  Ry.,  13  Ariz.  259,  108  Pac.  260 

Baars.  33  Fla.  696,  15  So.  584  (1894)  ;  (1910) ;  Hamilton  v.  Chicago.  M.  & 

McArthur  v.  Home  Life  Assurance,  St  P.  Ry.,  119  la.  650,  93  N.  W.  594 

73  la.  36,  35  N.  W.  540,  5  Am.  St.  R.  (1903) ;   Neuer    v.    Met.  Street  Ry., 

684  (1887);  Rhoda  v.  Annis.  75  Me.  143    Mo.    App.    402,    127    S.   W.    669 

17,  46  Am.  R.  354  (1883) ;  Haskell  v.  (1910) ;   Swinarton  v.  Le  Boutillier, 

Starbird,  152  Mass.  117,  25  N.  E.  14.  7  Misc.  639,  28  N.  Y.  Supp.  53  (1894) , 

23  Am.  St.  R.  809   (1890) ;  Busch  v.  affd.  without  opinion  148  N.  Y.  752, 

Wilcox.  82  Mich.  336.  47  N.  W.  328.  43    N.    E.    990    (1896).     verdict    for 

21  Am.  St  R.  563   (1890).  innocent  $10,000     sustained:     plaintiff's     eye 

master  held  liable  in  tort  for  fraud-  was  put  out  by  a  pin  flipped  by  a 

iilent     misrepresentations    of     sei^  cash  boy,  defendant  held  to  strin- 
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■A  master  does  not  ratify  the  misconduct  of  a  servant,  which  was 
not  within  the  scope  of  his  authority,  by  merely  retaining  him  as 
a  servant.^** 

176.  False  Imprisonment  and  Malicious  .Prosecution  by  Ser- 
vant. Applying  the  doctrine  in  the  foregoing  paragraph,  the  mas- 
ter has  been  held  liable  for  the  false  im/prisonment  of  persons  'by 
his  servant,  and  for  the  malicious  prosecution  instituted  in  his 
name  by  his  servant,  not  only  when  such  proceedings  were  ex- 
pressly authorized  or  ratified,  but  also  when  the  servant's  author- 
ity to  act  was  fairly  inferable  from  the  nature  and  scope  of  his 
employment.'^  On  the  other  hand,  the  master  has  escaped  liability, 
where  it  appeared  that  the  servant  was  not  acting  in  the  course  of 
his  employment,  or  in  a  manner  ordinarily  conducive  to  his  mas- 
ter's interests,  but  was  .performing  the  functions  of  a  citizen  in 
seeking  to  bring  the  criminals  to  punishment'^ 

177.  Master's  Liability  for  Torts  of  Servant,  which  Are  Not 
in  the  Course  of  His  Eknployment.  This  exceptional  liability 
of  the  master  results  from  a  special  legal  duty  resting  upon  him,  in 
certain  circumstances.'^''    In  some  cases,  that  duty  is  imposed  upon 

gent  duty  of  guarding  its  patrons;  L.    R.   A.    702,   54   Am.    St.    R.    833 

Magar  v.  Hammond,  183  N.  Y.  387,  (1896);   Moore  v.  Met.  Ry..  L.  R.  8 

76  N.  E.  474,  3  L.  R.  A.  N.  S.  1038  Q.  B.  36,  42  L.  J.  Q.  B.  23   (1872) ; 

with   case   note    (1906) ;    Hyman   v.  Schmidt    v.    New   Orleans  Ry.,  116 

Tilton,    208    Pa.    641,    57    At     1124  La.  311,  40  So.  714,  7  L.  R.  A.  N.  S. 

(1904),  boy  knocked  off  from  wagon  162  (1906). 

by    defendant's    driver;    Neville    v.  76.  Page  v.  Citizens  Banking  Co., 

Southern  Ry.,          Tenn.        ,  146  S.  Ill  Ga.  73,  36  S.  E.  418,  51  L.  R.  A. 

W.  846,  40  L.  R.  A.  N.  S.  995- (1912).  463,  with  valuable  note  (1900);  Tol- 

74a.  Everingham  v.  Chicago,  B.  &  Chester    Co.    v.    Steinmeir,    72    Md. 

Q.  Ry.,  148  la.  662,  127  N.  W.  1003  313,   20   At.    188,    8   L.     R.    A.    846 

(1910).  (1890);  Mulligan  v.  N.  Y.,  Etc.  Ry., 

75.  Krulevitz  v.  Eastern  Ry.,  140  129  N.  Y.  506,  29  N.  E.  952,  14  L.  R. 

Mass.  573,  5  N.  E.  500  (1886) ;   Pal-  A.   791,   26  Am.   St.   R.   539    (1892) ; 

meri   v.   Manhattan   Ry.,   133   N.   Y.  Croasdale    v.    Van   Boyneburg,   206 

261,  30  N.  B.  1001,  16  L.  R.  A.  136,  Pa.  15,  55  At.  770   (1903) ;   Markley 

54  Am.   St.    632     (1892);     Kelly   v.  v.    Snow,    207    Pa.    447,   56   At    999 

Traction  Co.,  132   N.   C.   368,   43   S.  (1904);   Abraham  v.  Deakin   (1891). 

E.  923  (1903)  ;  Staples  v.  Schmid,  18  1  Q.  B.  516,  60  L.  J.  Q.  B.  238. 

R.  I.  224,  26  At.  193,  19  L.  R.  A.  824  76a.  Swinarton  v.  Le  Boutillier,  7 

(1893) ;    Eichengreen    v.    Louisville  Misc.  639,  28  N.  Y.  Supp.  53  (1894) 

Ry.,  96  Tenn.  229,  34  S.  W.  219,  31  148  N.  Y.  752,  43  N.  E.  990   (1896)! 
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[latter  adulterated  it  for  the  sole  purpose  of  gratifying  his  spite*! 
Tiim  by  contract  A  master  who  contracts  to  deliver  pure  milk  to  a 
cheese  and  butter  factory,  is  liable  in  damages  to  the  factory  pro- 
•prietor  for  the  adulteration  of  the  milk  by  a  servant,  although  the 
against  the  master."  A  common  carrier  contracts  not  only  to 
transport  his  passengers,  but  to  use  every  reasonable  effort  to  trans- 
port them  safely.  This  contract,  and  the  common  law  duty  inci- 
dent thereto,  often  render  the  carrier  liable  for  his  servant's  torts, 
which  are  committed  without  a  shadow  of  authority,  and  wholly 
outside  of  the  master's  business.  Nothing  could  be  further  re- 
moved from  the  course  of  a  railroad  conductor's  employment,  or 
from  the  carrier's  business,  than  the  kissing  of  female  passengers, 
and  yet  the  carrier  must  answer  in  tort  for  the  assault  and  battery 
of  a  conductor  who  kisses  a  female  passenger  against  her  will.'*  So 
he  must  answer  for  any  tortious  conduct  of  his  servants  towards 
passengers,  which  violates  his  duty  towards  them."  This  duty  ex- 
duty  of  department  store  to  guard  546,  42  Am.  R.  33  and  note  (1882) ; 
Its  patrons  against  recklessness  of  McKInley  v.  Chicago  &  N.  W.  Ry., 
cash  boys  in  snapping  pins  at  each  44  la.  314,  24  Am.  R.  748  (1876); 
other.  Wabash  Ry.  v.  Savage,  110  Ind.  156, 

77.  Stranahan  Bros.  Co.  v.  Coit,  9  N.  E.  85  (1886);  Missouri  Pac. 
55  Ohio  St  398,  45  N.  E.  634  (1896).  Ry.  v.  Divinney,  66  Ks.  776,  71  Pac. 
The  court  expressed  the  opinion  855  (1903);  Spangler  v.  St  Joseph, 
that  the  servant's  act  in  adulterat-  etc.,  Ry.,  68  Ks.  46,  74  Pac.  607,  63 
ing  the  milk  was  within  the  scope  L.  R.  A.  634  (1903) ;  Shirley  v.  Bll- 
of  his  employment;  but  it  also  de-  lings,  8  Bush  (71  Ky.)  147,  8  Am. 
Glared  that  the  master's  contractual  R.  451  (1871) ;  Goddard  v.  Grand 
relations  with  plaintiff  determined  Tk.  Ry.,  57  Me.  202,  2  Am.  R.  39 
the  scope  of  the  employment  Pitts-  (1869) ;  Bryant  v.  Rich,  106  Mass. 
field  Cottonware  Co.  v.  Pittsfield  180,  8  Am.  R.  311  (1870) ;  New  Or- 
Shoe  Co.,  71  N.  H.  522,  53  At  807,  leans,  etc..  Ry.  v.  Burke,  50  Miss. 
60  L.  R.  A  116  (1902) ;  Steele  v.  200  (1874) ;  Dwinell  v.  N.  Y.  C.  Ry.,. 
May,  135  Ala.  483,  33  So.  30  (1902).    120  N.  Y.  117,  24  N.  E.  319,  8  L.  R. 

78.  Craker  v.  Chicago  &  N.  W.  A  224,  17  Am.  St  R.  611  (1890) ; 
By..  36  Wis.  657,  17  Am.  R.  504  Haver  v.  Cent  Ry.,  62  N.  J.  L.  282. 
(1875).  *1  At.  916,  43  L.  R.  A.  84,  72  Am. 

79.  Birmingham  Ry.  v.  Baird,  130  St  R.  647  (1898) ;  White  v.  Nor- 
Ala.  334.  30  So.  456.  89  Am.  St  R.  folk,  etc.,  Ry..  115  N.  C.  631,  20  S. 
43  (1901) ;  Savannah,  etc.,  Ry.  v.  E.  191,  44  Am.  St  R.  489  (1894)  * 
Quo,  103  Ga.  125,  29  S.  E.  607,  68  Seawell  v.  Car.  Cent  Ry.,  133  N.  C. 
Am  St.  R.  «5  (1897) ;  Keokuk,  etc.,  515,  44  S.  E.  610  (1903) ;  Dilling- 
Ck).  V.  True,  88  111.  608  (1878) ;  Chi-  ham  v.  Russell,  73  Tex.  47,  11  S.  W. 
cago,  etc.,  Ry.  v.  Flexman,  103  111..  139.  15  Am.  St  R.  753.  3  L.  R.  A 
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tends  to  the  exercise  of  a  high  degree  of  care  m  guarding  them 
against  the  assaults  of  strangers.*"  He  is  not  an  insurer  of  their 
safety  "  against  other  passengers,  or  outsiders,  nor  even  against  his 
servants,  but  he  is  bound  to  use  every  reasonable  effort  to  maintain 
order  and  discipline  among  his  servants,  as  well  as  among  pas- 
sengers and  those  who  are  upon  his  premises  and  conveyances.*^ 

A  similar  duty  rests  upon  the  proprietor  of  a  liquor  saloon,  or 
other  place  where  intoxicants  are  publicly  sold.*^  He  has  ''  the 
undoubted  right  to  exclude  therefrom  drunken  and  disorderly  per- 
sons, and  the  right  to  remove  and  expel  them  when  they  become  in 
that  condition  and  disorderly,  and  likely  to  produce  discord  and 
brawls.  Being  clothed  with  such  power,  a  corresponding  duty  to 
do  so  in  the  interests  of  law  and  order,  and  for  the  protection  of 
his  other  guests,  should  be  imposed  as  a  matter  of  law."  "  Some 
courts,  however,  are  disposed  to  hold  innkeepers  to  a  less  rigorous 
liability ;  to  a  liability  only  for  the  acts  of  servants  done  within 
the  scope  of  their  authority ;  ^^  while  others  treat  them  as  virtual 
insurers  of  their  guests  against  misdoing  sen^ants.**'' 

Again,  a  person  who  puts  into  the  hands  of  a  servant  a  dangerous 
instrumentality,  is  under  a  common-law  duty  to  see  that  the  ser- 

634   (1889);   Knoxville  Traction  Co.  Am.  St.  R.  732  (1887).   Contra.  Beld- 

V.  Lane,  103  Tenn.  376,  53  S.  W.  557,  ing  v.  Johnson,  86  Ga.  177,  12  S.  E. 

46  L.  R.  A.  549   (1899).  304,   11   L.   R.   A.   53    (1890);    Peter 

80.  Chic.  &  A.  Ry.  v.  Pillsbery,  Anderson  &  Co.  v.  Diaz,  77  Ark.  606, 
123  111.  9,  14  N.  B.  22,  5  Am.  St.  R.  92  S.  W.  861,  4  L.  R.  A.  N.  S.  649 
483   (1887) ;  Snow  v.  Fitchburg  Ry.,  (1906). 

136  Mass.  552,  49  Am.  R.  40  (1884) ;  84a.  Rahmel     v.     Lehndorff,     142 

Carpenter  v.  Boston  &  A.  Ry.,  97  N.  Cal.  681,  76  Pac.  659,  65  L.  R.  A.  88, 

Y.  494,  49  Am.  R.  540   (1884).  100  Am.  St.  R.   154   (1904);   Clancy 

81.  Fritz  V.  Southern  Ry.,  133  N.  v.  Barker,  131  Fed.  161,  66  C.  C.  A. 
C.  725,  44  S.  E.  613  (1903).  469  and  note,  dissenting  opinion  by 

82.  Mullan    v.    Wis.    Ry.    Co.,    46  Thayer,  J.,  69  L.  R.  A.  653   (1904) 
Minn.    475,    49    N.    W.    249    (1891) ;  84b.  Morris   Hotel   Co.   v.  Henley! 
New  Orleans,  etc.,  Ry.  v.  Burke,  53  145    Ala.    678,    40    So.    52     (1906);' 
Miss.  200,  24  Am.  R.  689   (1876).  Clancy  v.  Barker,  71  Neb.  83,  98  X 

83.  Curran  v.  Olson,  88  Minn.  307,  W.  440  (1904),  71  Neb.  91  103  X 
92  N.  W.  1124,  60  L.  R.  A.  733,  97  W.  446,  69  L.  R.  A.  642,  115  Am.  St. 
Am.  St.  R.  517   (1903).  R.  559  (1905);  De  Wolf  y.  Ford,  193 

84.  Mastad  v.  Sweedish  Brethren,  N.  Y.  397,  86  N.  E.  527,  21  L  R  a 
83  Minn.  40,  85  N.  W.  913,  53  L.  R.  N.   S.   860    (1908) ;    Lehnen   v.   E.  j" 

A.   803    (1901);    Rommel   v.   Scham-    Hines  &  Co.,  Kan.  .   127  Pac 

backer,   120   Pa.   579,   11   At.   779,   6  612   (1912). 
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vant  properly  guards  or  uses  it.*'  A  parent  is  under  a  similar 
duty  when  he  places  dangerous  instruments  in  the  hands  of  his 
children,  although  they  are  not  his  servants  in  dealing  with  them.'* 

178.  Tort  Liability  of  Master  to  Servant.  This  is  measured  by 
the  master's  legal  duty  towards  his  servant.  For  any  unjustifiable 
invasion  of  the  servant's  personal  rights,  the  master  is  answerable 
precisely  as  he  would  be  to  a  stranger.*'  In  some  cases, — rather 
rare  at  the  present  time, — the  master  is  entitled  to  discipline  a 
servant,**  and,  within  certain  limits,  to  defame  him.**  But,  as  a 
rule,  a  master  is  imder  the  same  legal  duty  to  refrain  from  harming 
his  servant  that  rests  upon  him  towards  strangers." 


85.  Tex.,  etc.,  Ry.  v.  Scoville,  62 
Fed.  730,  23  U.  S.  App.  506,  10  C.  C. 
A.  479,  27  L.  R.  A.  179  (1894);  AI- 
sever  v.  Minn.,  etc.,  Ry.,  115  la.  338, 
88  N.  W.  841.  56  L.  R.  A.  748  (1902) ; 
Pittsburg,  etc.,  Ry.  v.  Shields,  47  O. 
St  387.  24  N.  E.  658,  8  L.  R.  A.  464, 
21  Am.  St.  R.  840  (1890);  Cobb  v. 
Columbia,  etc.,  Ry..  37  S.  C.  194.  15 
S.  E.  878  (1892);  Erie  Ry.  Co.  v. 
Salisbury,  66  N.  J.  L.  233.  50  At. 
117.  55  L.  R.  A.  578  (1901) ;  Euting 
V.  Chic.  &  N.  W.  Ry.,  116  Wis.  13.  42 
N.  W.  358.  60  L.  R.  A.  158  (1902), 
holding  master  liable  for  servant's 
misconduct  with  torpedos.  locomo- 
tive whistle,  push-car.  etc.  Con- 
tra. Stephen  v.  So.  Pac.  Ry.,  93 
Cal.  558,  29  Pac.  234,  27  Am.  St.  R. 
223  (1892).  And  when  the  servant 
takes  possession  of  such  dangerous 
instrumentality  and  uses  it  without 
the  master's  authority,  the  latter  Is 
not  liable.  Sullivan  v.  Louisville  & 
Nashville  Ry.,  115  Ky.  447,  74  S.  W. 
171  (1903).    Supra.  H  173  and  notes. 

86.  Chaddock  v.  Plummer.  88 
Mich.  225,  50  N.  W.  135,  14  L.  R.  A. 
675  with  note   (1891). 

87.  Loveless  v.  Standard  Gold 
Min.  Co.,  116  Ga.  427.  42  S.  E.  741 


(1902);  Odin  Coal  Co.  v.  Den- 
man,  185  111.  413,  57  N.  E.  192,  76 
Am.  St.  R.  45  (1900) ;  Lorentz  v. 
Robinson.  61  Md.  64  (1883);  Trox- 
ler  V.  So.  Ry.,  124  N.  C.  189,  32 
S.  E.  550,  44  L.  R.  A.  313,  70  Am. 
St.  R.  580  (1899);  Russell  v.  Day- 
ton Coal  Cto..  109  Tenn.  43,  70  S.  W. 
1  (1902);  Norfolk,  etc.,  Ry.  v.  Hou- 
chins,  95  Va.  398,  28  S.  E.  578,  46 
L.  R.  A.  359,  64  Am.  St.  R.  791 
(1897). 

88.  The  Agincourt,  1  Hagg.  271 
(1824) ;  Butler  v.  McClellan.  1  Ware 
(U.  S.)  220  (1831);  The  Stacy 
Clarke,  54  Fed.  533  (1892).  See 
Masters  of  Vessels.  20  Am.  &  Bng. 
Enc.  of  Law,  pp.  203-207    (2d  Ed.). 

89.  Child  v.  Affleck,  9  B.  &  C.  403 
(1829). 

90.  In  some  cases,  the  fact  of  an 
accident  carries  with  it  no  pre- 
sumption of  negligence  on  the  part 
of  the  master  towards  his  injured 
servant,  although  it  would  towards 
certain  others,  such  as  passengers, 
in  whose  behalf  there  is  prima  facie 
a  breach  of  his  contract  to  carry 
safely.  Patton  v.  Texas,  etc.,  Ry., 
179  U.  S.  658,  21  Sup.  Ct.  275  (1900). 


184.  THE  LAW  OF  TORTS. 

SPECIAL  DUTIES  OF  MASTEE  TOWAEDS  SESVANT, 

179.  (1)  To  Employ  Suitable  Fellow  Servants.  The  relation- 
ship between  them  imposes  upon  the  master  certain  special  duties 
towards  the  servant,  which  may  be  classified  as  follows :  First,  to 
use  reasonable  care  in  selecting  suitable  and  sufficient  co-servants,  ,' 
including  superintendents.'"*  He  is  not  a  guarantor  of  their  com- 
petency and  fitness.  He  is  bopiid  to  exercise  due  care,  however,  in 
securing  a  sufficient  number  of  competent  servants ;  '^  but  if,  after 
such  due  care,  injury  happens  to  a  servant  through  the  unfitness 
or  negligence  of  a  fellow  servant,  the  master  is  not  liable  therefor.'^ 
Of  course,  if  the  master  is  informed  of  a  servant's  incompetency, 
and  thereafter  retains  him,  he  is  violating  his  duty  towards  other 
servants  and  may  be  liable  to  them  in  damages ;  ^  provided,  the 
injury  is  due  to  the  incompetence  or  unfitness  of  the  servant  in 
question.**    The  burden  of  proof,  however,  is  upon  the  plaintiff 

90a.  Flike  v.  B.  &  A.  Ry.,  53  N.  1   Neg.  &  Comps.   Cases  Ann.   142. 

Y.  549    (1873).     Defendant  had  ap-  29  L.  R.  A.  N.  S.  481   (1910). 
pointed   sufficient   brakemen   to   go       93.  The    Antonio    Zambrana,    89 

with   the   train   which   parted    and  Fed.   60    (1898);    Weeks   v.   Sharer, 

caused  the  injury,  but  one  of  them  111  Fed.  330,  49  C.  C.  A.  372  (1901) ; 

neglected  to  go.    The  negligence  of  Relyea  v.  Kansas  City  Ry.,  112  Mo. 

the  company  consisted  in  not  seeing  86,  20  S.  W.  480  (1892) ;  Reichel  ▼. 

to  it  that  the  train  was  sufficiently  N.  Y.  Cent  Ry.,  130  N.  Y.  682,  29  N. 

manned  when  it  started,  and  it  did  B.  763,  42  N.  Y.  St.  R.  510   (1892). 
not  excuse  itself  by  showing  that  if       93.  Metropolitan,  etc.,  Co.  v.  For- 

Lioftus,  the  brakeman,  had  done  his  tin,  203  111.  454,  67  N.  B.  977  (1903) ; 

duty,  the  train  would    have    been  Brown  v.  Levy,  108  Ky.  163,  55  S.  W. 

fully  manned.     The   employer,  not  1079    (1900);   Norfolk  &  W.  Ry.  v. 

the  co-employee  of  Loftus,  assumed  Hoover,  79  Md.  253,  29  At  994,  25  L. 

the  risk  of  the  latter's  neglect  of  R.  A.  710  and  note,  47  Am.  St  R. 

duty.  392    (1894);    Lamb   v.   Littman.   128 

91.  Louisville,  etc.,  Ry.  Co.  v.  Da-  N.  C.  361,  38  S.  E.  911,  53  L.  R.  A. 

vis,  91  Ala.  487,  8  So.  552   (1890) ;  852  (1901) ;  Furlong  v.  N.  Y.,  N.  H. 

Kelly  V.  New  Haven  Steamboat  Co.,  &  H.  Ry.,  83  Conn.  568,  78  At  489 

74   Conn.    343,,  50   At    871    (1902);  (1910),      affirming      judgment      for 

Louisville,  etc.,  Ry.  v.  Semonis,(Ky.).  $4,000. 

51  S.  W.  612  (1899) ;  Cheney  v.  Ocean       94.  Norfolk,  etc.,  Ry.  v.   Phillips, 

Steamship  Co.,  92  Ga.  726,  19  S.  E.  100  Va.   362,   41   S.   E.   726    (1902) ; 

33,  44  Am.  St.  R.  113   (1893);   For-  Oilman  v.  Eastern  Ry.  Co..  10  All. 

tance  v.  Lehigh  Valley  Co.,  101  Wis.  (Mass.)    233    (1865) ;    Metropolitan 

574,  579,  77  N.  W.  875,  70  Am.  St  El.   Ry.   v.   Fortin,   203   111.   454,   67 

R.  932  (1899);  Engelklng  v.  City  of  N.  E.  977   (1903),  affirming  a  judg- 

Spokane,  59  Wash.  446,  110  Pac.  25,  ment  for  $15,000  in  the  employee'* 
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to  show  the  master's  negligence  in  selecting  or  continuing  incom- 
petent servants.  The  mere  fact  that  they  turn  out  to  be  incompe- 
tent does  not  tend  to  establish  a  prima  facie  case  of  negligence  on 
the  master's  part.*'  Nor  is  the  master  liable,  if  the  servants  are 
injured  by  the  negligence  of  a  superintendent  whom  they  force 
upon  the  master.*^ 

180.  (2)  Duty  to  Establish  and  Promulgate  Proper  Rules. 
That  this  duty  rests  upon  the  master,  whenever  such  rules  are  feas- 
ible and  will  serve  to  minimize  the  risk  of  a  hazardous  employ- 
ment, is  well  settled.  If  the  business  involves  no  exercise  of  pe- 
culiar skill,  nor  the  use  of  dangerous  machinery,  nor  extra  hazard 
to  the  servant,  rules  for  the  performance  of  the  wort  are  un- 
necessary.'* In  other  lines  of  business  it  may  be  a  question  for 
the  jury,  whether  rules  and  regulations  should  be  made  and  en- 
forced.*' In  stiU  others,  the  conditions  may  be  so  complex  and  the 
hazard  to  the  servant  so  great,  that  the  master's  failure  to  estab- 
lish proper  rules  and  to  insist  upon  their  observance  will  amount 
to  a  clear  violation  of  his  legal  duty.'*    Perhaps  no  better  state- 


favor;  Walker  v.  Boiling,  22  Ala. 
294  (1853) ;  Cook  v.  Parham,  24  Ala. 
21  (1853);  Brown  v.  Levy,  108  KLy. 
163,  55  S.  W.  1079  (1900);  Poirier 
V.  Carroll.  35  La.  Ann.  699  (1883). 
recovery  for  $2,500;  Laning  v.  N.  Y. 
Cent  Ry.,  49  N.  Y.  521  (1872),  sus- 
taining a  verdict  for  $10,000. 

95.  Stafford  v.  Chicago  B.  &  T. 
Ry.,  114  111.  244  (1885);  Roblin  v. 
Kansas  City,  etc.,  Ry.,  119  Mo.  476, 
24  S.  W.  1011  (1894) ;  The  Elton,  142 
Fed.  367,  73  C.  C.  A.  467  (1906). 

95a.  Farmer  v.  Kearney,  115  La. 
722,  39  So.  967,  3  L.  R.  A.  N.  S.  1105, 
6  Columbia  L.  Rev.  352  (1905). 
"  When  the  workmen  delegate  to  a 
labor  organization  which  they  have 
joined  (and  to  others  in  privity  with 
their  own  organization)  the  right  of 
selection  and  superintendence,  they 
agree  to  accept  the  membership  of 
their  fellow  workmen  in  those  or- 
ganizations, and  the  action  of  those 


associations,  ipso  facto,  as  a  good 
and  sufficient  guaranty  to  them  tor 
their  individual  safety  and  protec- 
tion, so  far  as  the  contractor  is  con- 
cerned. If  they  deem  membership 
in  organizations  as  conferring  bene- 
fits upon  them,  they  cannot  accept 
the  benefits  and  repudiate  the  re- 
sulting legal  disadvantages." 

96.  Texas,  etc.,  Ry.  v.  Echos,  87 
Tex.  339,  27  S.  W.  60  (1894) ;  Olsen 
V.  Nor.  Pac.  U  Co.,  40  C.  C.  A.  427, 
100  Fed.  384  (1900);  Gila  Valley, 
etc.,  Ry.  V.  Lyon  (Ariz.),  71  Pac. 
957  (1903) ;  Morgan  v.  Hudson,  etc.. 
Ore  Co..  133  N.  Y.  666,  31  N.  E.  234 
(1892). 

97.  McGovern  v.  Central  Vt  Ry., 
123  N.  Y.  280,  25  N.  E.  373  (1890) ; 
Ford  V.  Lake  Shore,  etc.,  Ry.,  124 
N.  Y.  493,  26  N.  E.  1101,  12  L.  R.  A. 
454   (1891). 

98.  Kansas  City  Ry.  v.  Hammond, 
58  Ark.   324,  24  S.  W.  723    (1894); 
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ment  of  the  principles,  defining  and  regulating  this  duty,  has  heen 
made  than  the  following : ''  "  The  duty  of  a  master  in  making 
rules  is  measured  by  the  law  of  ordinary  diligence.  That  law 
varies  with  the  situation,  for  what  would  be  ordinary  diligence 
under  one  set  of  facts  would  be  negligence  in  another.  If,  how- 
ever, under  the  circumstances  of  a  particular  case,  the  master  has 
met  the  obligation  of  ordinary  diligence  in  making  and  enforcing 
a  rule,  he  is  free  from  liability,""  even  if  some  other  rule  would 
have  been  safer  and  better.  The  law  requires  him  to  make  and 
promulgate  reasonably  safe  and  proper  rules,  and  if  he  does  so  he 
is  not  liable,  even  if  he  might  have  made  safer  and  more  effective 
rules."  But,  if  he  fails  in  performing  this  duty,  through  the 
negligence  of  a  servant  to  whom  its  performance  is  committed,  the 
master  is  liable  to  other  servants  whose  injuries  are  due  to  such 
failure.^""^ 

181.  Test  of  Sufficiency  of  Rules:  If  a  rule  is  actually  made, 
the  question  still  remains  whether  it  is  proper  and  sufficient  under 
the  circumstances,  for  due  diligence  is  not  satisfied  by  an  in- 
sufficient and  inadequate  rule.^    "  There  is  an  essential  difference 

Judkins   v.    Maine   Central   Ry.,    80  Kan.   586,  596,   3   Pac.    320     (1884), 

Me.    417,   14   At.    735    (1888);    Lake  affirming    judgment    for    $10,000    in 

Shore,   etc.,  Ry.  v.  Lavalley,   36   O.  favor  of  employee;  Pool  v.  Southera 

St.  221  (1880) ;  Hartvig  v.  Nor.  Pac.  Pac.  Ry.,  20  Utah,  210,  220,  58  Pac. 

L.    Co.,    19     Or.    522,     25   Pac.   358  326    (1899),   affirming  judgment  for 

(1890) ;  Lewis  v.  Seifert,  116  Pa.  628,  $12,000   in  favor  of  employee's   ad- 

647,   11   At.   514,   2   Am.   St.   R.   631  minlstratrix ;   Madden  v.  Ry.  Co.,  28 

(1887);   Madden  v.  Chesapeake  Ry.,  W.  Va.  610   (1886),   sustaining  ver- 

28  W.  Va.  610,  57  Am.  R.  695  (1886) ;  diet  of  $6,000. 

Smith  V.  Baker   (1891),  A.  C.  325.  1.  Vose  v.  Lancashire,  etc.,  Ry.,  2 

99.  Devoe  v.  New  York,  etc.,  Ry.,  H.  &  N.  728  (1858) ;  Memphis,  etc., 
174  N.  Y.  1,  66  N.  E.  568  (1903).  Ry.  v.  Graham,  94  Ala.  545,  10  So. 
Consult  also  Nolan  v.  N.  Y.  Etc.  Ry.,  283  (1891) ;  Dowd  v.  N.  Y.  O.  &  W. 
70  Conn.  159,  39  At.  115,  43  L.  R.  A.  Ry..  170  N.  Y.  459,  63  N.  E.  544 
305  with  full  note  (1898),  and  Hill  (1902);  Willis  v.  Atlantic,  etc.,  Ry., 
V.  Boston  &  M.  Ry.,  72  N.  H.  578,  57  122  N.  C.  905,  29  S.  E.  941  (1898). 
At.  924  (1904).  Nor   is  the  master  protected   if  he 

100.  Smith  V.  Chic,  etc.,  Ry.,  91  sanctions  the  habitual  disregard  of 
Wis.  503,  65  N.  W.  183  (1895) ;  Ball  the  rules  by  his  servants.  Hunn  v. 
v.  Hauser,  129  Mich.  397,  89  N.  W.  Mich.  Cent.  Ry.,  78  Mich.  513,  526, 
49  (1902).  44  N.  W.  502,  7  L.  R.  A.  500  (1889); 

100a.  Han.  &  St.  J.  Ry.  v.  Fox,  31    McNee  v.  Coburn,  etc.,  Co.,  170  Mass. 
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between  rules  made  by  a  master  for  his  own  protection  and  the 
regulation  of  his  business  in  his  own  interest,  and  those  made  for 
the  protection  of  his  servants ;  for,  in  the  one  case,  the  suflBciency 
affects  no  one  but  himself,  while  in  the  other,  the  lives  and  limbs 
of  his  servants  are  involved.  *  *  *  It  may  be  that  where  the 
situation  is  simple  and  entirely  free  from  complications  the  suf- 
ficiency of  the  rules  made  even  to  protect  employees  would  be  a 
question  of  law.  When,  however,  the  situation  is  complicated,  the 
question  of  suiBciency  "  of  the  rules,  as  well  as  of  the  manner  of 
their  promulgation,  "is  for  the  jury.  *  *  *  What  is  reason- 
able and  proper  under  a  complicated  state  of  facts  permitting  di- 
verse inferences,  is  a  question  of  fact."  Even  if  the  original  rules 
are  sufficient,  the  matter  may  become  liable  by  permitting  them  to 
be  habitually  violated.^*^ 

182.  For  Court  or  Jury?  It  must  be  confessed,  that  the  di- 
versity of  judicial  opinion  upon  the  last  point  in  the  foregoing  ex- 
tract is  irreconcilable.  In  the  case  quoted  from,  a  minority  of  the 
court  dissented,  holding  ^  that  "  the  question  as  to  whether  a  rule 
is  reasonable  and  proper  is  a  question  for  the  court,  and  not  for 
the  jury."  "  Of  course,"'  said  the  dissenting  judges,  "  in  cases 
where  the  facts  with  reference  to  the  nature  and  contents  of  the 
rule  are  not  clearly  established,  or  are  to  be  determined  from  con- 
troverted facts,  the  question  must  be  submitted  to  the  jury  as  to 
what  the  rule  promulgated  was,  under  proper  instructions  from  the 
court  as  to  what  is  necessary  to  constitute  a  reasonable  and  proper 
rule."  The  minority  view  seems  to  be  supported  by  the  weight 
of  authority  in  other  jurisdictions.^     Some  courts  have  declared 

283,  49  N.  E.  437  (1S98) ;  nor  if  his  3.  Little  Rock,  etc.,  Ry.  v.  Barry, 

superintendent  orders  a  violation  of  84  Fed.  949,  56  U.  S.  App.  37  (1898), 

it.     Dougherty  v.   Dobson,   214   Pa.  approving    and    following    Kansas, 

252,  63  At.  748,  8  L.  R.  A.  N.  S.  90  etc.,  Ry.  v.  Dye,  36  U.  S.  App.  23,  70 

(1906).  Fed.  24,  16  C.  C.  A.  604  (1895);  St. 

la.  Hampton  v.  Chicago  &  Alton  Louis,  etc.,  Ry.   v.  Adcock,  52  Ark. 

Ry.,  236  111.  249,  86  N.  E.  90  (1908).  406,  12  S.  W.  874  (1889) ;  South  Fla. 

».'  Devoe  v.   N.   Y.,   etc.,   Ry.,   174  Ry.  v.  Rhodes,  25  Fla.  40,  5  So.  633, 

N.   Y.,   pp.   12,   13.     Cf.     McDonnell  23  Am.   St.   R.   506,  3  L.   R.  A.  733 

V.  Robinson  Co.,  206  N.  Y.  489,  100  (1889);    Reagan   v.   St.   Louis,  etc., 

N.  E.  45  (1912) ;  Kasack  v.  N.  Y.  C.  Ry.,  93  Mo.  348,  6  S.  W.  371,  3  Am. 

&  H.  R.  Ry.,  207  N.  Y.  246,  100  N.  E.  St.  R.  542   (1887). 
743   (1913). 
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that  the  reasonableness  of  the  master's  rules  is  a  question  for  the 
court,  while  their  suflSciency  is  for  the  jury.*  Whether  rules  have 
been  fairly  brought  to  the  notice  of  the  servant  is  generally  a  ques- 
tion of  fact,*  The  presumption  is  that  necessary  rules  have  been 
made  and  duly  promulgated.'  The  burden  is  on  the  plaintiff  to 
show  that  rules  would  have  promoted  his  security,**  and  that  de- 
fendant's failure  to  make  them  was  the  cause  of  his  harm.*" 

183.  (3)  Duty  to  Provide  a  Safe  Place  to  Work.  Closely  con- 
nected with  the  master's  duty,  which  we  have  just  discussed,  is 
his  dfity  to  provide  a  reasonably  safe  place  for  the  servant  while 
prosecuting  his  work.  It  is  not  to  be  understood  that  a  master 
who  carries  on  an  extra-hazardous  business  is  an  insurer  of  his 
servants'  safety.  When  they  enter  such  employment  they  assume 
its  necessary  risks ;  but  risks  which  can  be  obviated  by  reasonable 
care  on  the  part  of  the  master  are  not  necessary  risks'  A  master 
maintaining  electrical  wires  over  which  a  high  voltage  of  electri- 
city is  conveyed,  rendering  them  highly  dangerous,  is  bound  to 
inspect  such  wires  with  a  care  commensurate  with  the  risk,  and 
to  use  proportionate  efforts  to  keep  them  properly  insulated  and 
to  prevent  their  doing  harm  to  his  servants.* 

At  the  other  extreme,  is  the  master  whose  business  involves  no 
unusual  hazard  to  the  servant,  such  as  the  ordinary  householder  or 
fanner.  Here,  the  duty  to  provide  a  safe  place  to  work  reaches  its 
lowest  limit,  extending  no  farther,  probably,  than  the  use  of  rea- 

4.  Chicago,  B.  &  Q.  Ry.  v.  McLal-  8.  Myhan  v.  Louisiana,  etc.,  Co., 
len,  84  111.  109  (1876).  41  La.  Ann.  964,  11  So.  51,  16  L.  R. 

5.  McNee  v.  Coburn  Trolley  Co.,  A.  43,  32  Am.  St.  R.  348  (1889).  In 
170  Mass.  283,  49  N.  E.  437   (1898).  Union  Pac.  Ry.  v.  Jarvi,  53  Fed.  65, 

6.  Hill  V.  Boston  &  Maine  Ry.,  72  3  C.  C.  A.  433  (1892),  it  is  said: 
N.  H.  518,  57  At.  924  (1904) ;  Brady  "  The  care  and  diligence  required  of 
V.  Chicago,  etc.,  Ry.,  114  Fed.  100,  52  the  master  is  such  as  a  reasonably 
C.  C.  A.  48,  57  L.  R.  A.  712  (1902).  prudent  man  would  exercise  under 

<>a.  ■  McDonnell    v.    Robinson  Co.,  like  circumstances,  in  order  to  pro- 

206  N.  Y.  489,  100  N.  B.  45   (1912).  tect  his   servants   from   injury.     It 

eb.  Kasack  v.  N.  Y.  C.  &  H.  R.  must    be    commensurate    with    the 

Ry.,   207   N.   Y.   246,   100   N.   E.   743  character    of    the    service  required, 

(1913).  and  with  the  dangers  that  a  reason- 

7.  Rockport  Granite  C!o.  v.  Bjorn-  ably  prudent  man  would  apprehend 
holm,  115  Fed.  947,  53  C.  C.  A.  429  under  the  circumstances  of  each 
(1902).  particular  case." 
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aonable  care  to  prevent  harm  to  the  servant  from  unusual  danger, 
which  the  master  knows  or  ought  to  know.' 

In  deciding  cases  which  fall  between  these  extremes,  the  greatest 
source  of  difficulty  has  been,  in  determining  whether  the  servant's 
harm  was  due  to  the  master's  fault,  in  not  providing  a  safe  place  to 
work,  or  to  a  fellow  servant's  fault  in  carrying  on  the  work.  The 
principles  to  be  applied  in  such  cases  have  been  well  stated  in  a 
recent  decision  ^''  as  follows :  "  It  is  the  master's  duty  to  exercise 
reasonable  care  in  furnishing  those  things  which  go  to  make  up 
the  plant  and  appliances,  so  as  to  have  them  at  the  outset  reason- 
ably safe  for  the  work  of  the  servants  who  are  engaged  in  the  gen- 
eral employment,  and  further,  to  exercise  reasonable  care,  by  means 
of  inspections  and  repairs,  when  needed,  to  keep  the  plant  and  ap- 
pliances reasonably  safe.  These  duties  the  master  cannot  avoid  by 
employing  others  for  their  performance.  If  the  negligence  of 
those  who  are  charged  with  such  performance  results  in  injury  to 
one  of  those  servants  for  whose  safety  the  precautions  are  re- 
quired, the  master  is  liable,  unless  by  reason  of  the  obviotis  char- 
acter of  the  consequent  risk,  or  otherwise,  it  is  assumed  by  the 
injured  employee,  or  unless  the  injury  is  brought  about  by  con- 
tributory negligence." 

It  will  be  observed  that  the  master,  who  has  provided  a  safe 
plant  for  his  workmen,  is  not  bound  absolutely  to  keep  it  safe.  He 
is  under  a  legal  duty  to  properly  inspect  it,"^  and,  if  such  inspec- 
tion disclosed  or  would  have  disclosed  defects  or  dangers,  to  use 

9.  Indemauer  v.  Dames,  L.  R.  1  pair;  Potter  v.  Detroit,  etc.,  Ry.,  122 
C.  P.  274,  35  L.  J.  C.  P.  184,  L.  R.  2  Mich.  179,  81  N.  W.  80  (1899),  ac- 
C.  P.  311,  36  L.  J.  C.  P.  181  (1867) ;    cord. 

Eastland  v.  Clarke,  165  N.  Y.  420,  IL  Chicago,  etc.,  Ry.  v.  Kneirin, 
428,  59  N.  E.  202  (1901).  In  Collins  152  111.  458,  39  N.  E.  324,  43  Am.  St. 
T.  Harrison,  25  R.  I.  489,  56  At.  678,  R.  259  (1894) ;  Simone  v.  Kirk,  173 
64  L.  R.  A.  156  (1903),  it  is  held  to  N.  Y.  7,  65  N.  B.  739  (1902).  It  is 
be  the  duty  of  the  employer  to  fur-  the  duty  of  a  master  whose  servants 
nish  the  domestic  servant  with  a  are  excavating  materials  from  a 
lodging  room  in  such  repair  as  not  bank  of  ashes,  where  lumps,  parti- 
te endanger  his  health.  ally  undermined,  are  liable  to  fall, 

10.  Smith  v.  Erie  Ry.  Co.,  67  N.  3.  to  so  inspect  the  place  as  to  keep  it 
L.  636,  52  At.  634  (1902).  Master  reasonably  safe.  Three  judgas  dis- 
held  liable  to  servant  for  injuries  sented  on  the  ground  that  the  negU- 
caused  by  defective  roadbed,  negli-  gence  of  the  foreman  related  to  a 
gently  allowed  to  remain  in  bad  re-  matter  of  detail. 
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reasonable  effort  to  repair,  or  remove,  or  warn  against  them.*^ 
But  he  is  not  responsible  for  dangers  caused  by  the  intervention  of 
third  parties,  not  to  be  reasonably  anticipated,"*  nor  for  those 
incurred  by  a  servant  who  voluntarily  leaves  a  safe  place  for  an 
unsafe  place. ^^^ 

184.  Safety  of  Place  Dependent  upon  Co-Servants.  At  times, 
the  safety  of  the  place  where  the  servants  are  employed  does  not 
depend  upon  the  plant  furnished  by  the  employer,  but  upon  the 
conduct  of  the  employees. "^  The  conditions  of  the  place  are  con- 
stantly changing.  ''  The  work  and  the  place  of  working  are  coinci- 
dent." "  In  such  cases,  if  the  master  has  supplied  a  reasonably 
safe  plant,  with  appliances  for  working  and  repairing  it;  has 
made,  promulgated  and  enforced  reasonable  rules,  and  has  exer- 
cised due  care  in  selecting  and  continuing  fellow  servants,  he  has 
discharged  his  entire  legal  duty."*  For  the  negligence  or  miscon- 
duct of  servants  in  carrying  on  the  work — in  executing  a  detail  of 
operation — the  master  is  not  answerable  to  a  fellow  servant.  That 
is  an  ordinary  risk  of  the  employment.^"     It  must  be  admitted, 


12.  Hanley  v.  California,  etc.,  Co., 
127  Cal.  232,  59  Pac.  577,  47  L.  R.  A. 
597  (1899).  Defective  roof  of  tun- 
nel in  which  plaintiff  was  working. 
Toledo  Brewing,  etc.,  Co.  v.  Bosch, 
101  Fed.  530,  41  C.  C.  A.  482  (1899). 
Defect  caused  by  independent  con- 
tractor, but  reasonable  inspection 
would  have  disclosed  it;  Belleville 
Stone  Co.  v.  Mooney,  60  N.  J.  L.  323, 
38  At.  835,  61  N.  J.  L.  253,  39  At. 
764,  39  L.  R.  A.  834  (1897) ;  Kelly  v. 
Fourth  of  July  Co.,  16  Mon.  484,  41 
Pac.  273  (1895);  Metzger  v.  Cramp, 
235  Pa.  17,  83  At.  590  (1912),  hold- 
ing the  duty  extends  to  servants  or 
a  subcontractor. 

12a.  American  Bridge  Co.  v. 
Seeds,  144  Fed.  605,  75  C.  C.  A.  407, 
11  L.  R.  A.  N.  S.  1041   (1906). 

12b.  Harris  v.  United  Steamship 
Co.,  75  N.  J.  L.  861,  70  At.  155 
(1908);  Wilson  v.  Ches.  &  O.  Ry.. 
130  Ky.  182,  113  S.  W.  102  (1908). 


13.  Coal  Mining  Co.  v.  Clay,  51 
Ohio  St.  542,  38  N.  E.  610  (1894). 

14.  Curley  v.  Hoff,  62  N.  J.  L.  758, 
42  At.  731  (1899). 

14a.  Henry  v.  Hudson  &  M.  Ry., 
201  N.  y.  140,  94  N.  E.  623  (1911). 
If  the  master  knows  that  the  place 
has  become  unsafe  in  the  progress 
of  the  work,  he  is  bound  to  restore 
it  to  a  safe  condition. 

15.  Callan  v.  Bull,  113  Cal.  593, 
604,  45  Pac.  1017  (1896).  "The 
making  of  this  bent  was  a  part  of 
the  work  to  be  done  by  the  laborers 
themselves,"  not  a  "  place  furnished 
by  their  employer;"  Angel  v.  Jellico 
Coal  Co.,  115  Ky.  728,  74  S.  W.  714 
(1903).  "The  negligence  of  fellow 
servants  who  placed  dynamite  be- 
fore the  furnace  fire"  was  held  a 
breach  of  the  master's  duty  to  pro- 
vide a  safe  place  to  work;  Holden 
V.  Fitchburg  Ry.,  129  Mass.  268,  37 
Am.    R.    343    (1880);    O'Connor    v. 
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liowever,  tha„  courts  are  not  agreed  as  to  what  is  a  detail  of  opera- 
tion, as  distinguished  from  an  act  which  renders  the  working  plant 
unsafe." 

185.  Court  and  Jury.  Nor  are  they  agreed  as  to  whether  the 
question  of  what  constitutes  a  reasonably  safe  place  to  work  is  one 
for  the  court  or  for  the  jury.  The  weight  of  authority  favors  the 
view,  that  it  is  not  proper  to  submit  to  a  jury  the  question  whether 
a  particular  place  of  work  was  reasonably  safe.  To  do  that,  it  is 
said,  would  be  to  substitute  the  varying  opinion  of  juries,  as  to 
how  a  business  should  be  conducted,  for  the  lawful  judgment  of  the 
employer,  and  would  prevent  the  formation  of  a  rule  of  law  upon 
the  subject."  i  "  Reasonably  safe,"  it  has  been  judicially  declared, 
"  means  safe  according  to  the  usages,  habits  and  ordinary  risks  of 
the  business.  *  *  *  J^o  jury  can  be  permitted  to  say  that 
the  usual  and  ordinary  way  "  of  preparing  a  place  of  work  is  an 
unsafe  way.^* 

In  a  recent  New  Hampshire  case  the  majority  of  the  court  de- 
clared that  "  when  the  danger  arises,  not  from  the  place  itself,  but 
from  the  use  of  it  for  the  work,  and  no  special  skill  or  experience 
beyond  that  involved  in  doing  the  work  is  required  to  maintain 

Rich,  164  Mass.  560,  42  N.  B.  Ill,  40  29  Sup.  Ct.  619   (1909). 

Am.  St.  B.  486   (1895).     A  scafiold  16.  With  cases  in  the  last  note,  Cf. 

made  by  servant  in  prosecuting  the  Chic,  etc.,  Ry.  v.  Maroney,  170  III. 

work  is  a  detail  of  operation;  Lind-  520,  48  N.  E.  953.  62  Am.  St.  R.  396 

vail  V.  Woods,  41  Minn.  212,  42  N.  (1897);   McBeath  v.  Rawle,  192  111. 

W.  1020,  4  L.  R.  A.  793  (1889);  Mc-  626,    61    N.   B.    847    (1901),   holding 

Laughlin  v.  Camden  Iron  Works,  60  that  a  scaffold  used  in  prosecuting 

N.    J.    L.    557,   38   At.   677    (1897) :  the  work  is  a  "  place  to  work,"  not 

Lioughlin  v.  State,  105  N.  Y.  159,  11  a  detail  of  operaUon.       The    New 

N.  B.  371  (1887);  Cullen  v.  Norton,  York    Labor    Law    (Chap.    415,    L. 

126   N.   Y.   1,   26  N.   E.   905    (1891);  1897,    Consolidated    Laws,   ch.   31), 

Perry  v.  Rogers,  157  N.  Y.  251,  51  has  adopted  the  Illinois  rule,  and 

N.  E.  1021  (1899) ;  Capasso  v.  Wool-  imposes  upon  the  master  the  duty 

folk,   163   N.   Y.   472,   57   N.   E.   760  of    providing    safe    scaffolding    for 

(1900);   Lambert  v.  Missisquoi  Co.,  employees;     Stewart    v.    Ferguson, 

72  Vt.  278,  47  At.  1085   (1900);  Ok-  164  N.  Y.  553,  58  N.  E.  662  (1900). 

onski  V.  Penn.,  etc.,  Co.,  114  Wis.  17.  Bethlehem  Iron  Co.  v.  Weiss, 

448,  90  N.  W.  429  (1902) ;  Wilson  v.  loo  Fed.  45,  40  C.  C.  A.  270  (1900) . 

Merry,  L.  R.  1  Sc.  &  D.  326,  19  L.  18.  Titus    v.    Bradford,   etc..   Ry., 

T.  R.  30  (1868) ;  Kreigh  v.  Westing-  136  Pa.  618,  20  At.  517,  20  Am.  St. 

house,  C.  K.  &  Co.,  214  U.  S.  249,  R.  944  (1890). 
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the  safety  of  the  place,  the  maintenance  of  such  safety  is  the  duty 
of  the  servant,  because  it  is  a  part  of  the  work."  *' 

186.  (4)  Duty  to  Furnish  Safe  Appliances.  By  some  courts 
the  term  "  safe  appliances  "  is  used  in  a  very  extensive  sense,  in- 
cluding a  safe  place  in  which  to  work.^"  It  will  be  employed  in 
this  section  to  designate  machinery,  tools  and  contrivances,  which 
do  not  form  part  of  the  employer's  permanent  plant,  but  are  used 
in  the  business  there  carried  on. 

The  employer's  duty  with  respect  to  appliances  is  substantially 
the  same  as  his  duty  with  respect  to  a  safe  place  in  which  to  work. 
It  is  not  absolute,  in  the  sense  that  he  is  an  insurer  of  their  per- 
fection.^^ On  the  other  hand,  it  is  a  duty  which  he  cannot  assign 
or  delegate  so  as  to  free  himself  from  liability  for  its  non-perform- 
ance.^^   The  degree  of  care,  which  this  duty  imposes  upon  tlie  em-. 


19.  McLaine  v.  Head  &  Dowst  Co., 
71  N.  H.  294,  52  At.  545,  58  L.  R.  A. 
462.  93  Am.  St.  R.  522  (1902).  The 
dissenting  opinion  will  repay  a  care- 
ful examination.  This  declares  that 
"the  law  now  is,  that  the  master  by 
the  contract  of  employment  as- 
sumes certain  personal  duties  to  the 
servant,  not  only  in  respect  to  orig- 
inal equipment,  but  subsequent 
maintenance  and  management,  and 
that  whoever  represents  him  in  the 
discharge  of  any  of  these  duties, 
whatever  his  title  or  rank,  is  to  that 
extent  the  master's  agent,  for  whose 
negligence  the  master  is  responsi- 
ble to  the  servant,  just  as  he  would 
be  responsible  if  the  negligence 
were  directly  his  own." 

20.  Hess  V.  Rosenthal,  160  111.  621, 
43  N.  E.  743   (1896). 

21.  In  Hough  V.  Texas,  etc.,  Ry. 
Co.,  100  U.  S.  213  (1879),  it  is  said: 
"  To  guard  against  the  misapplica- 
tion of  these  principles,  we  should 
say  that  the  corporation  is  not  to 
be  held  as  guarantying  or  warrant- 
ing the  absolute  safety,  under  all 
circumstances,  or  the  perfection  In 


all  its  parts,  of  the  machinery  or 
apparatus  which  may  be  provided 
for  the  use  of  employees.  Its  duty 
In  that  respect  to  its  employees  is 
discharged  when,  but  only  when,  its 
agents  whose  business  it  is  to  sup- 
ply such  instrumentalities  exercise 
due  care,  as  well  In  their  purchase 
originally,  as  in  keeping  and  main- 
taining them  in  such  condition  as 
to  be  reasonably  and  adequately 
safe  for  use  by  employees."  The 
general  rule  is  that  a  master  is  not 
liable  for  a  mere  error  of  judgment 
in  selecting  appliances.  Negligence, 
or  culpable  ignorance,  must  be 
shown.  O'Neill  v.  Chic,  etc.,  Ry., 
62  Neb.  358,  86  N.  W.  1098,  60  L. 
R.  A.  443  (1901),  and  cases  cited 
therein.  In  Southern  Ry.  v.  Lewis, 
110  Va.  847,  67  S.  E.  357  (1910),  it 
is  said:  "The  unbending  test  of 
negligence  in  methods,  machinery, 
and  appliances  Is  the  ordinary  us- 
age of  the  business." 

22.  In  Bait.  &  Ohio  Ry.  v.  Baugh, 
149  U.  S.  368,  13  Sup.  Ct.  914  (1893), 
the  court  said:  "That  positive 
duty  does  not  go  to  the  extent  of  a 
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ployer,  varies  with  the  character  of  the  appliances.  Some  kinds 
are  much  more  dangerous  than  others,  and  require  greater  skill 
in  selecting  and  installing,  as  well  as  greater  watchfulness  of  their 
condition.  If  the  master  exercises  such  care  and  skill  in  furnish- 
ing appliances,  and  in  inspecting  and  repairing  them,^^  he  has 
performed  his  whole  duty  in  this  respect  towards  his  servants ;  and 
for  any  injury  sustained  by  one  servant,  through  the  negligent 
use  or  care  of  such  appliances  by  a  fellow  servant,  the  master  is 
not  answerable."^  In  some  jurisdictions,  however,  the  master's 
duty  seems  to  extend  to  securing  the  proper  use  of  safe  appliances,^ 
but  this  view  does  nol^  appear  to  accord  either  with  sound  principle 
or  the  weight  of  authority.^ 

187.  Safety  of  Appliances  and  Fellow  Servants.  When  the 
master  does  not  personally  superintend  and  direct  the  selection, 
repair  and  custody  of  appliances,  the  extent  of  his  liability  for  in- 

guaranty  of  safety,  but  it  does  re-  343,  50  At.   871,  92  Am.   St  R.   220 

quire  that  reasonable  precautions  be  (1902) . 

taken  to  secure  safety,  and  it  mat-  24.  Trimble  v.  Whitin  Mach.  Wks., 

ters  not  to  the  employee  by  whom  172  Mass.  150,  51  N.  B.  463   (1898). 

that  safety  is  secured,  or  the  rea-  master  furnished  a  suitable  gang- 

sonable  precautions  therefor  taken,  plank  which  was  improperly  placed 

He  has  a  right  to  look  to  the  master  by  a  fellow  servant;  following  Rob- 

for  the  discharge  of  that  duty,  and  inson  v.  Blake  Mfg.  Co.,  143  Mass. 

if  the  master,  instead  of  discharging  528,  10  N.  E.  314  (1887) ;  Ashley  v. 

it  himself,  sees   fit  to  have  it  at-  Hart,  147  Mass.  573,  18  N.  B.  41B 

tended  to  by  others,  that  does  not  (1888);    Thyng    v.    Fitchburg    Ry., 

change  the  measure  of  obligation  to  156  Mass.  13,  30  N.  B.  169   (1892) ; 

the  employee,  or  the  latter's  right  Carroll  v.  W.  U.  T.  Co.,  160  Mass. 

to  Insist  that  reasonable  precaution  152,  35  N.  B.  456   (1893) ;   Allen  v. 

shall  be  taken  to  secure  safety  in  Smith  Iron  Co.,  160  Mass.  557,  36 

these  respects."    Noble  v.  Bessemer  N.  E.  581  (1893);  Anderson  v.  Erie 

Co.,  127  Mich.  103,  86  N.  W.  520,  89  Co.,    68    N.    J.    L.    647,    54    At.    830 

Am.  St.  R.  461   (1901) ;   Orr  v.  So.  (1903) ;    car    of    another    railroad. 

Tel.  Co.,  132  N.  C.  691,  44  S.  E.  401  whose  defects  were  not  discoverable 

(1903) ;  Port  Makely  Mill  Co.  v.  Gar-  by  ordinary  inspection, 

rett.  97  Fed.  537  (1899) ;  Ry.  Co.  v.  25.  John    S.    Metcalf  Co.  v.  Ny- 

Peterson,  162  U.  S.  353,  16  Sup.  Ct.  stedt,   203   111.    333,    67   N.   E.   764 

842    (1896).  accord.  (1903). 

23.  Byrne  v.  Eastmans  Co.,  163  N.  26.  Jennings  v.  Iron  Bay  Co.,  47 

Y.  461,  57  N.  E.  738    (1900);   Kelly  Minn.    Ill,   49   N.    W.    685    (1891); 

V.   N.   H.   Steamboat  Co.,   74  Conn.  Steamship   Co.   v.   Ingebregsten,  57 

N.  J.  L.  400,  31  At.  619  (1895). 
13 
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juries  due  to  their  defects,  unfitness  or  dangerous  condition,  is  a 
matter  upon  which  the  courts  are  not  agreed.  In  England,  the 
master  appears  to  discharge  his  full  duty  towards  servants,  in  such 
cases,  when  he  uses  due  care  in  selecting  proper  representatives  to 
act  in  his  stead,  and  supplies  them  with  adequate  materials  and  re- 
sources." Such  is  not  the  doctrine  in  any  of  our  jurisdictions. 
Almost  without  exception,  our  courts  declare  that  a  master  can- 
not escape  liability  for  injuries  to  a  servant  by  unsafe  appliances, 
by  showing  that  he  delegated  their  selection  to  a  thoroughly  compe- 
tent and  experienced  agent  The  duty  of  selecting  them  with  rea- 
sonable care — a  care  proportionate  to  their  dangerous  character — 
cannot  be  shifted  to  a  delegate.  It  remains  upon  the  master,  no 
matter  who  is  employed  by  him  to  perform  it.^  To  be  sure,  the 
agent  is  under  no  greater  duty  of  care  than  his  employer.  He  is  not 
bound  to  select  the  very  best  appliances  discoverable.  It  is  enough 
that  he  selects  such  as  are  in  ordinary  use,  and  are  reasonably  saf e.^* 
But  if  he  fails  to  do  this,  his  negligence  is  that  of  his  employer.'* 

27.  Wilson  v.  Merry,  L.  R.  1  Sc.  &  v.  Sullivan,  117  Md.  388,  83  At.  651 
D.  326,  19  L.  T.  R.  30  (1868).  This  (1912);  Union  Pac.  Ry.  v.  Daniels, 
seems  to  be  the  rule  In  Maryland.  152  U.  S.  684,  14  Sup.  Ct.  756  (1894), 
Nat.  Enam.  Co.  v.  Cornell,  95  Md.  affirming  s.  c.  6  Utah,  357,  23  Pac. 
524,  52  At.  588  (1902).  But  see  762,  upholding  employee's  verdict 
Young  Company  v.  State,  Use  of  for  $10,000;  Port  Blakely  Mill  Co.  v. 
Kabot,  117  Md.  247,  83  At.  345  Garrett,  97  Fed.  537  (1899),  affirm- 
(1912).  Ing  judgment  for  $5,000;   Fuller  v. 

28.  In  addition  to  cases  cited  in  Jewett,  80  N.  Y.  46  (1880). 
previous  notes,  see  Nor.  Pac.  Ry.  v.  29.  Louisville,  etc.,  Ry.  v.  Hall,  91 
Herbert.  116  U.  S.  642,  6  Sup.  Ct.  Ala.  112,  8  So.  371,  24  Am.  St.  R. 
590  (1885) ;  Cincinnati,  etc.,  Ry.  v.  863  (1891) ;  Little  Rock,  etc.,  Ry. 
McMullen,  117  Ind.  439,  29  N.  B.  287,  v.  Eubanks,  48  Ark.  460,  3  S.  W. 
10  Am.  St.  R.  67  (1888);  Toy  v.  U.  808.  3  Am.  St.  R.  245  (1886);  Gur- 
S.  Cartridge  Co.,  159  Mass.  313,  34  neau,  etc.,  Co.  v.  Palmer,  28  Neb. 
N.  E.  461  (1893) ;  Morton  v.  De-  207  (1889) ;  Bohn  v.  Chicago,  etc., 
troit  Ry.  Co.,  81  Mich.  423,  46  N.  W.  Ry.,  106  Mo.  429,  17  S.  W.  580 
111  (1890);  Bailey  v.  R.  W.  &  O.  (1891);  Carlson  v.  Phoenix,  etc., 
Ry.,  139  N.  Y.  302,  34  N,  E.  918  Co.,  132  N.  Y.  273.  30  N.  S.  750 
(1893);  Ell  v.  Nor.  Pac.  Ry..  1  N.  (1892);  Nix  v.  Tex.  Pac.  Ry.,  82 
Dak.  336,  26  Am.  St.  R.  621  with  Tex.  473,  18  S.  W.  571,  27  Am.  St. 
note,  48  N.  W.  222  (1891)  i  Gunter  v.  R.  897  (1891) ;  Humphreys  v.  New- 
Granitevllle  Co.,  18  S.  C.  262  (1882) ;  port,  etc.,  Ry..  33  W.  Va.  135.  10  S. 
Baltimore  &  O.  Ry.  v.  Wilson,  117  E.  39  (1889) ;  Keeler  v.  Schwenk. 
Mo.  198,  83  At.  248  (1912) ;  Frizzell  144  Pa.  348.  22  At  910.  27  Am.  St 
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188.  Keeping  Appliances  Safe.  After  the  master  has  selected 
and  installed  reasonably  srfe  appliances,  what  is  his  duty  with 
respect  to  keeping  them  safe  ?  '^  It  must  be  confessed  that  the  ju- 
dicial answers  are  not  harmonious.  In  a  recent  case,'^  after  allu- 
sion to  the  "  incongruous  decisions  "  upon  this  topic,  the  court  sug- 
gested, that  "  a  rational  distinction  would  seem  to  be  that,  when  the 
employee's  duty  to  inspect  or  repair  the  apparatus  is  incidental 
to  his  duty  to  use  the  apparatus  in  the  common  employment,  then 
he  is  not  intrusted  with  the  master's  duty  to  his  fellow  servant,  and 
the  master  is  not  responsible  to  his  fellow  servant  for  his  fault,  but 
that,  if  the  master  ha^  cast  a  duty  of  inspection  or  repair  upon  an 
employee,  who  is  not  engaged  in  using  the  apparatus  in  a  common 
employment  with  his  fellow  servant,  then  that  employee,  in  that 
duty,  represents  the  master,  and  the  master  is  chargeable  with  his 
default."  Although  this  distinction  has  been  recognized  and  fol- 
lowed in  other  jurisdictions,^  it  has  not  found  acceptance  in  all.'* 
And  even  the  courts  which  have  adopted  the  distinction  do  not 
seem  to  apply  it  consistently.  The  inspection  of  cars  which  the 
servants  of  a  railroad  company  are  to  handle,  is  a  task  allotted  to 
•mployees  who  are  not  engaged  in  using  them.     For  their  negli- 

R.   633    (1891);    Harper  v.   Illinola  isting  while  the   machinery    is    In 

Cent.   Ry.,   131   Ky.   225,   115   S.  W.  process  of  erection;   and  where  an 

198  (1909) ;  Wita  v.  Interstate  Iron  emery   wheel    exploded    because   of 

Co.,  103  Minn.  303.  115  N.  W.  169,  the   improper    arrangement    of    the 

16  L.  R.  A.  N.  S.  128   (1908).  pulleys,  resulting  from  the  fault  of 

30.  Myers  v.  Hudson  Iron  Co.,  150  a   fellow   servant   of   plaintiff,   who 

Mass.  125,  29  N.  E.  631,  15  Am.  St.  was  injured  thereby  before  the  ma- 

R.  176  (1889) ;  Johnson  v.  Spear,  76  chine  was  ready  for  operation,  the 

Mich.  139,  42  N.  W.  1092,  15  Am.  St  master   was   not   liable." 

R.  298   (1889) ;   Carter  v.  Oliver  Oil  32.  Steamship  Co.  v.  Ingebregsten, 

Co.,  34  S.  C.  211,  13  S.  E.  419,  27  Am.  57  N.  J.  L.  400,  31  At.  619  (1895). 

St  R.  815   (1891);    Galveston,  etc.,  33.  Moynihan    v.    Hills    Co.,    146 

Ry.  V.  Garrett,  73  Tex.  262,  13  S.  W.  Mass.    586,    16    N.    E.    574    (1888) ; 

62,  15  Am.  St.  R.  781   (1889) ;   Na-  Drum  v.  New  England  Co.,  180  Mass. 

tional   Refining  Co.    v.    Willis,   152  113,  61  N.  E.  812  (1901);  Cregan  v. 

Fed.  107.  81  C.  C.  A.  325  (1905).  Marston,    126   N.    Y.    568,    27   N.   E. 

3L  Trigg   W.   R.   Cto.   v.   Landsay,  952,  22  Am.  St  R.  851  (1891). 

101    Va.    193,   43    S.   E.    349    (1903).  34.  Buck  v.  New  Jersey  Zinc  Co., 

"  Though  a  master  is  liable  for  fail-  204  Pa.  132,  53  At.  740,  60  L.  R.  A. 

lire  to  use  ordinary  care  to  provide  453     (1902);    Wachsumth    v.    Shaw 

reasonably    safe    machinery,    he   is  Co.,   118   Mich.   275,   76   N.   W.   497 

not  liable  for  unsafe  conditions  ex-  (1898). 
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gent  inspection,  the  master  should  be  held  liable ;  ^  but  in  Ala- 
bama, Massachusetts  and  Michigan,  such  inspectors  are  deemed 
fellow  servants  of  those  managing  the  cars,  for  the  faithful  per- 
formance of  whose  duty  the  employer  is  not  liable.^' 

189.  (5)  Duty  to  Warn  of  Danger.  Still  a  fifth  duty,  which 
the  law  imposes  upon  the  master  towards  his  servant,  is  that  of 
warning  him  of  danger  in  certain  circumstances.  It  does  not  rest 
upon  every  master,  nor  does  it  exist  in  favor  of  every  servant.  If 
the  danger  is  one  of  which  the  master,  without  negligence,  is  ig- 
norant, there  can  be  no  obligation  on  his  part  to  disclose  it.^  A 
servant  who  knows  and  appreciates  the  danger  attending  his  mas- 
ter's business  is  not  entitled  to  be  warned  of  its  existence.^  The 
law  does  not  command  impossibilities  nor  stipulate  for  super- 
fluities. 

In  cases,  however,  where  the  master  knows,  or,  had  he  used  due 
care,  would  have  discovered,  that  the  employment  is  dangerous, 
and  has  reason  to  believe  that  his  servant  does  not  know  the  dan- 
ger and  will  not  discover  it  in  time  to  protect  himself  from  injury, 
he  is  under  a  legal  duty  to  give  proper  warning  ^'  and  instructions 

35.  Baltimore  &  P.  Ry.  v.  Mackay,  Burns  v.  Pethcal,  75  Hun  (N.  Y.) 
157  U.  S.  72,  15  Sup.  Ct.  491,  39  L.  437  (1894) :  "  The  master  must 
Bd.  624  (1895) ;  Felton  v.  Bullard,  warn  his  servants  of  all  dangers  to 
94  Fed.  781,  37  C.  C.  A.  1  (1899);  which  they  will  be  exposed  in  his 
Eaton  V.  N.  Y.  C.  Ry.,  163  N.  Y.  391,  employment,  *  *  »  except  such 
57  N.  E.  609,  79  Am.  St.  R.  600  as  he  cannot  be  deemed  to  have 
(1900) ;  Anderson  v.  Erie  Co.,  68  N.  foreseen."  Wagner  v.  Jayne  Chem. 
J.  L.  647,  54  At.  830  (1903) ;  Dooner  Co.,  147  Pa.  475,  479,  23  At  772. 
V.  D.  &  H.  Canal  Co.,  164  Pa.  17,  30  30  Am.  St.  R.  745  (1892) ;  Gay  v. 
At.  269  (1894) ;  Jones  v.  N.  Y.,  etc..  So.  Ry.,  101  Va.  466,  44  S.  E.  707 
Ry.,  20  R.  I.  210,  37  At.  1033  (1897).  (1903). 

36.  Smoot  V.  Mobile,  etc.,  Ry.,  67  38.  Rooney  v.  Sewall,  etc.,  Co., 
Ala.  13  (1880) ;  Mackin  v.  B.  &  A.  161  Mass.  153,  36  N.  E.  789  (1894) ; 
Ry.,  135  Mass.  201,  46  Am.  R.  201  Yeager  v.  Burlington,  etc.,  Ry.,  93 
(1883) ;  Lellis  v.  Mich.  Cent.  Ry.,  la.  1,  61  N.  W.  215  (1894) ;  Reynolds 
124  Mich.  37,  82  N.  W.  828  (1900) ;  v.  Boston,  etc.,  Ry.,  64  Vt.  66,  24  At. 
Dewey  v.  Detroit,  etc.,  Ry.,  97  Mich.  134,  33  Am.  St.  R.  908  (1891). 

334,  52  N.  W.  942,  22  L.  R.  A.  294.  39.  Baxter  v.  Roberts,  44  Cal.  187, 

37  Am.  St.  R.  348  (1893).  13  Am.  R.   160    (1872);    Holshouser 

37.  Walkowski  v.  Penokee,  etc.,  v.  Denver  Gas  Co.,  18  Col.  App.  431. 
Mines,  115  Mich.  629,  73  N.  W.  895,  72  Pac.  289  (1903).  Danger  of  be- 
41  L.  R.  A.  33,  with  note   (1898);  ing  shot  by  neighbors  or  strikers. 
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to  the  servant/"  The  warning  should  be,  unequivocal/^  and  the 
instructions  should  be  such  as  are  suited  to  the  circumstances  of 
the  particular  case.^^  If  the  servant  is  young  and  inexperienced, 
the  instructions  should  be  more  minute  than  in  case  of  an  adult, 
and  especial  care  should  be  taken  to  make  them  intelligible." 
Still,  even  toward  minors,  the  master  is  "  only  required  to  do  what 
a  prudent  master  would  naturally  do  under  like  circumstances."  ** 

190-  Court  and  Jury.  Whether  the  warning  and  instructions 
in  a  particular  case  are  those  which  a  prudent  master  would  nat- 
urally give,  is  generally  a  question  for  the  jury ;  *^  although,  if  the 
evidence  is  undisputed,  and  fairly  warrants  but  one  inference,  it 


Engelking  v.  City  of  Spokane,  59 
Wash.  446,  110  Pac.  25,  1  Neg.  & 
Comps.  Cas.  Ann.  142,  29  L.  R.  A. 
N.   S.  481   (1910). 

40.  Ingerman  v.  Moore,  90  Cal. 
410.  27  Pac.  306,  25  Am.  St.  R.  138 
(1891) ;  Tedford  v.  Los  Angeles  Tel. 
Co..  134  Cal.  76,  66  Pac.  76  (1901), 
sustaining  verdict  for  $15,000;  Daly 
V.  Kiel,  106  La.  170,  30  So.  254 
(1901).  affirming  judgment  for 
$1,500;  Bjbjlan  v.  ■Woonsocket  R. 
Co.,  164  Mass.  214,  41  N.  B.  265 
(1895);  Brennan  v.  Gordon,  118  N. 
Y.  489,  23  N.  E.  810  (1890) ;  Kielley 
V.  Belcher  Silver  Min.  Co.,  3  Sawy. 
(U.  S.)  437  (1875) ;  The  Pioneer,  78 
Fed.  600  (1897),  sustaining  a  ver- 
dict for  $5,000;  Stuart  v.  West  End 

'  Ry.,  163  Mass.  391,  393,  40  N.  E.  180 
(1895). 

41.  Myhan  v.  La.  Elec.  Co.,  41  La. 
Ann.  964,  6  So.  799,  7  L.  R.  A.  172. 
17  Am.  St.  R.  436    (1889). 

42.  Tagg  V.  McGeorge,  155  Pa.  368, 
26  At  671,  35  Am.  St.  R.  889 
(1893).  "It  is  the  duty  of  the  em- 
ployer to  give  suitable  instructions 
as  to  the  manner  of  using  danger- 
ous machines."  Davis  v.  Augusta 
Factory,  92  Ga.  712,  18  S.  E.  974 
(1893):     "Much  depends  upon  the 


nature  of  the  machinery,  the  age, 
capacity,  intelligence  and  experi- 
ence of  the  employee,  as  well  as 
all  the  surrounding  circumstances 
and  facts."  Davis  Coal  Co.  v.  Pol- 
land,  158  Ind.  607,  62  N.  E.  492,  92 
Am.  St.  R.  319  (1901). 

43.  O'Connor  v.  Golden  Gate  Co., 
135  Cal.  537,  67  Pac.  966,  87  Am. 
St.  R.  127  (1902);  Newburg  v. 
Getchel,  etc.,  Co.,  100  la.  441,  69  N. 
W.  743,  62  Am.  St.  R.  582  (1896); 
Chicago,  etc.,  Co.  v.  Reinneiger,  140 
III.  334,  29  N.  E.  1106,  33  Am.  St. 
R.  249  (1892);  Brazil  Block  Co.  v. 
Young,  117  Ind.  520.  20  N.  E.  423, 
12  Am.  St  R.  422  (1889) ;  James  v. 
Rapides  Lumber  Co.,  50  La.  Ann. 
717,  23  So.  469,  44  L.  R.  A.  33,  with 
full  note  (1898);  Bohn  Mfg.  Co. 
v.  Erickson,  55  Fed.  943,  12  U.  S. 
App.  260,  5.C.  C.  A.  341,(1893); 
Bare  v.  Crane  Creek  Coal,  etc.,  Co., 
61  W.  Va.  28,  55  S.  E.  907,  8  L.  R. 
A.  N.  S.  284  (1906). 

44.  Omaha  Bottling  Ck).  v.  Thei- 
ler,  59  Neb.  257,  80  N.  W.  821,  80 
Am.   St   R.   673    (1899). 

45.  Hartrich  v.  Hawes,  202  111. 
334,  67  N.  E.  13  (1903);  James  v. 
Rapides  Lumber  Co.,  50  La.  Ann. 
717,  23  So.  469,  44  L.  R.  A.  33,  with 
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will  be  disposed  of  by  tbe  court."  And  wberever  it  clearly  appears 
that  the  servant  was  fully  aware  of  the  dangers  of  his  employment, 
and  fully  informed  as  to  his  proper  course  of  conduct,  the  master, 
as  we  have  seen,  is  under  no  duty  to  give  warning  or  instruction. 
The  servant  takes  the  risk  of  the  situation." 

Moreover,  even  when  the  master  has  violated  his  duty  of  warn- 
ing and  instructing  the  servant,  the  latter  has  no  right  of  action, 
imless  such  violation  was  the  proximate  cause  of  his  injury.^* 

191.  Assumption  of  Risk  and  Contributory  Negligence  of  Serv- 
ant. The  master  who  has  performed  the  various  duties  enumer- 
ated above,  is  not  chargeable  at  common  law  *'  for  the  injuries  sus- 
tained by  a  servant  in  his  employment.  They  are  to  be  ascribed 
to  the  risks  of  the  business,  which  the  servant  impliedly  engages 
to  assume,  or  to  his  contributory  negligence.  Either  is  a  perfect 
defense  for  the  master  at  common  law,  when  sued  by  the  servant, 
but  they  ought  not  to  be  confused. 

Assumption  of  risk  is  an  affirmative  defense  which  must  be 
pleaded  ^  and  proved  '^  by  the  defendant.     Moreover,  it  rests,  at 


note  (1898) ;  De  Costa  v.  Hargravea 
Mills,  170  Mass.  375,  49  N.  B.  735 
(1898);  Addicks  y.  Cristoph,  62  N. 
J.  L.  786,  43  At.  196,  72  Am.  St.  R. 
687  (1899) ;  Dresser  Employer's  Lia- 
bility, p.  470. 

46.  Carrigan  v.  Washburn,  etc., 
Co.,  170  Mass.  79,  48  N.  E.  1079 
(1898) ;  Juchatz  v.  Michigan  Alkali 
Co.,  120  Mich.  645,  79  N.  W.  90'. 
(1899). 

47.  Staldter  v.  City  of  Hunting- 
ton, 153  Ind.  354,  55  N.  E.  88  (1899) ; 
McClusky  V.  Garfield  So.,  180  Mass. 
115,  61  N.  E.  804  (1901);  Roberta 
V.  Missouri  Tel.  Co.,  166  Mo.  370, 
66  S.  W.  155  (1901) ;  Maltbie  v.  Bel- 
den,  167  N.  Y.  307,  60  N.  B.  645, 
54  L.  R.  A.  52  (1901);  Drake  v. 
Auburn  City  Ry.,  173  N.  Y.  466,  66 
N.  E.  121  (1903);  Brdman  v.  111. 
Steel  Co.,  95  Wis.  6,  69  N.  W.  993, 
60  Am.  St.  R.  66  (1897) ;  Anderson 
v.    C.    N.    Nelson  Lumber  Co.,   67 


Minn.  79,  69  N.  W.  630  (1896); 
Lally  V.  Crockston  Lumber  Co.,  82 
Minn.   407,   85   N.  W.   187    (1901). 

48.  Henderson  v.  Williams,  66  N. 
H.  405,  23  At.  365  (1891);  Buckley 
V.  Gutta  Percha  Co.,  113  N.  Y.  540, 
21  N.  E.  717  (1889) ;  same  principle 
Morrison  v.  Whittier  Mach.  Co.,  184 
Mass.  39,  67  N.  E.  646  (1903). 

49.  The  most  important  statutory 
changes  upon  this  topic  will  be 
noted  hereafter. 

50.  Oregon,  etc.,  Ry.  v.  Tracy,  66 
Fed.  931,  14  C.  C.  A.  199  (1895); 
Nicholaus  v.  Chicago,  etc.,  Ry.,  90 
la.  85,  57  N.  W.  694  (1894);  Faulk- 
ner V.  Mammoth  Min.  Co.,  23  Utah, 
437,  66  Pac.  799  (1901):  "As  as- 
sumed risk  is  an  affirmative  de- 
fense, essentially  different  in  its 
character  from  the  defense  of  con- 
tributory negligence,  it  should 
therefore  be  treated  as  an  implied 
contract  in   bar   and  as   a  waiver 
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times,  upon  a  valid  contract  of  the  plaintiff,  while  contributory 
negligence  is  a  question  of  plaintiff's  conduct  in  particular  cir- 
cumstances. The  distinctions  have  been  stated  very  satisfactorily 
in  a  recent  Indiana  decision.^  The  plaintiff  sued  his  employer,  a 
coal  mining  company,  for  damages  sustained  by  the  falling  of  slate 
from  the  roof  of  the  mine.  Defendant  claimed  that  plaintiff  had 
not  only  assumed  the  risk  of  employment  in  the  mine  in  question, 
but  was  also  guilty  of  contributory  negligence.  Referring  to  the 
arguments  in  defendant's  behalf,  the  court  said :  "  Counsel  are 
confusing  the  doctrines  of  contributory  negligence  and  assumption 
of  risk.  Assumption  of  risk  is  a  matter  of  contract.  Contributory 
negligence  is  a  question  of  conduct  If  appellee  were  to  be  de- 
feated by  tbe  rule  of  assumed  risk,  it  would  be  because  he  agreed, 
long  before  the  accident  happened,  that  he  would  assume  the  very 
risk  from  which  his  injury  arose.^^  If  appellee  were  to  be  defeated 
by  the  rule  of  contributory  negligence,  it  would  be  because  his  con- 
duet,  at  the  time  of  the  accident,  under  all  the  attendant  circum- 
stances, fell  short  of  ordinary  care.  If  the  one  circumstance  of 
the  employee's  knowledge  of  the  employer's  failure  to  provide  the 
statutory  safeguards  were  held,  as  a  matter  of  law,  always  to  over- 
come the  other  circumstances  characterizing  the  employee's  con- 
duct at  the  time  of  the  accident,  assumption  of  risk  would  be  suc- 
cessfully masquerading  in  the  guise  of  contributory  negligence.  If 
the  assumption  of  risk  is  the  issue,  knowledge  of  defective  condi- 
tions and  acquiescence  therein  are  fatal.  If  contributory  negli- 
gence is  the  issue,  knowledge  of  defective  conditions  and  acquies- 
cence therein  may  be  fatal,  or  may  not  be,  depending  upon  whether 
a  person  of  ordinary  prudence,  under  all  the  circumstances,  would 

of  the  plaintiff's  right  to  recover."  52.  Davis  Coal  Co.  v.  Poland,  158 

Cf.    MiUer  v.  Detroit,  etc.,  Ry.,  133  Ind.  607,  62  N.  E.  492,  92  Am.  St. 

Mich.  564,  95  N.  W.  718  (1903);  and  R.  319   (1901).     It  was  held  in  this 

De  Cair  v.  Malnstee  Ry.,  133  Mich,  case,   that  the  risks,  arising  from 

578,  95  N.  W.  726  (1903).  an  employer's  disregard  of  specific 

51.  Dowd  V.  N.  y.,  etc.,  Ry.,  170  N.  statutory  requirements  for  the  safe- 

Y.  459,  63  N.  E.  541   (1902).     "We  ty  of  employees,  cannot  be  assumed 

think  that  the  burden  of  showing  by  the  servant.    See  supra.  If  89. 

that  the  servant  assiuned  the  risk  53a.  Burns  v.  Del.  &  At.  Tel.  Co., 

of  obvious  dangers  rests  upon  the  70  N.  J.  L.  745,  59  At.  220   (1904), 

master."  Welle  v.  Celluloid  Co.,  175  no  assumption  of  risk  in  this  case. 
N.  Y.  401,  67  N.  E.  609  (1903). 
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have  done  what  the  injured  person  did.^^*"  If  the  risk  is  so  great 
and  immediately  threatening  that  a  person  of  ordinary  prudence, 
under  all  the  circumstances,  would  not  take  it,  contributory  neg- 
ligence is  established.  If  the  risk  is  not  so  great  and  immediately 
threatening  but  that  a  person  of  ordinary  prudence,  under  a.l  the 
circumstances,  would  take  it,  contributory  negligence  is  not  estab- 
lished." ^ 

In  a  number  of,  jurisdictions  the  defense  of  assumption  of  risk 
has  been  abolished  by  statute.  Under  such  legislation,  it  becomes 
very  important  to  distinguish  between  assumption  of  risk  and  con- 
tributory negligence.^^* 


52b.  Jackson  v.  Greene,  201  N.  Y. 
76,  92  N.  E.  1107  (1911). 

63.  Similar  views  are  maintained 
in  the  following  cases:  Limberg  v. 
Glenwood  Lumber  Co.,  127  Cal.  598, 
60  Pac.  176,  49  L.  R.  A.  33,  with  ex- 
tensive note  (1900) ;  O'Maley  v.  Sa. 
Boston  Co.,  158  Mass.  135,  32  N. 
E.  1119,  47  L.  R.  A.  161  with  note 
(1893) ;  Fitzgerald  v.  Conn.  Co.,  155 
Mass.  155,  29  N.  E.  464,  31  Am.  St. 
R.  537  (1891) ;  Meunier  v.  Chemical 
Co.,  180  Mass.  109,  61  N.  B.  810 
(1901),  plaintiff  held  guilty  of  con- 
tributory negligence  upon  his  own 
evidence;  St.  Louis,  etc.,  Ry.  v.  Ir- 
win, 37  Ks.  701,  16  Pac.  146,  1  Am. 
St.  R.  266  (1887) ;  Atchinson,  etc.. 
Ry.  V.  Bancord,  66  Ks.  81,  71  Pac. 
253  (1903) ;  Alcorn  v.  Chic,  etc., 
Ry.,  108  Mo.  81,  18  S.  W.  188 
(1891);  Dowd  v.  N.  Y.,  etc.,  Ry.. 
170  N.  Y.  459,  63  N.  E.  541  (1902); 
Texas,  etc.,  Ry.  v.  Conroy,  83  Tex. 
214,  18  S.  W.  609;  Faulkner  v.  Mam- 
moth Min.  Co.,  23  Utah,  437,  66  Pac. 
799  (1901) ;  Miner  v.  Franklin  Co. 
Tel.  Co.,  83  Vt.  311,  75  At.  653,  25 
L.  R.  A.  N.  S.  653  (1910);  Tuttla 
V.  Detroit,  etc.,  Ry.,  122  U.  S.  189, 
7  Sup.  Ct.  1116,  30  L.  Ed.  1114 
(1887),  assumption  of  risk;   South- 


em  Pac.  Ry.  V.  Seley,  152  U.  S.  145, 
14  Sup.  Ct.  530,  38  L.  Ed.  391 
(1894),  both  assumption  of  risk  and 
contributory  negligence  Involved. 

53a.  Schlemmer  v.  Buffalo,  etc., 
Ry.,  220  U.  S.  590,  31  Sup.  Ct.  561 
(1911) :  "  In  the  present  case,  the 
statute  of  Congress  expressly  pro- 
vides that  the  employee  shall  not 
be  deemed  to  have  assumed  the  risk 
of  injury  if  such  is  occasioned  by 
his  continuing  in  the  employ  of  the 
carrier  after  the  unlawful  use  of 
the  car  or  train  in  the  failure  to 
provide  automatic  couplers  has  been 
brought  to  his  knowledge.  There- 
fore, when  Schlemmer  saw  that  the 
shovel-car  was  not  equipped  with 
an  automatic  coupler  he  would  not 
from  that  knowledge  alone,  take 
upon  himself  the  risk  of  injury 
without  liability  from  his  employer. 

But  there  is  nothing  in  the  stat- 
ute absolving  the  employee  from 
the  duty  of  using  ordinary  care  to 
protect  himself  from  injury  in  the 
use  of  the  car  with  the  appliances 
actually  furnished.  In  other  words, 
notwithstanding  the  company  failed 
to  comply  with  the  statute,  the  em- 
ployee was  not  for  that  reason  ab- 
solved from  the  duty  of  using  ordl- 
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192.  Servant  Remaining  after  Knowledge  of  Danger.  When 
a  servant  is  fully  aware  that  his  master  has  violated  any  of  his 
duties  towards  him,  and  appreciates,  or  should  appreciate,  the  at- 
tendant risks,  he  is  entitled  to  leave  the  employment.  If  he  volun- 
tarily remains  and  continues  in  the  hazardous  work,  he  assumes 
the  risk,  or  may  even  be  guilty  of  contributory  negligence,"  as 
we  have  seen.  Nor  will  it  avail  bim,  that  he  continued  in  the 
hazardous  position  through  fear  of  being  dismissed  if  be  protested 
against  his  master's  negligence.  But  a  diiferent  situation  exists, 
when  he  is  induced  to  go  on  by  the  master's  promise  to  remove  the 
danger.  In  such  a  case,  "  the  risk  during  the  running  of  the 
promise  and  for  a  reasonable  time  thereafter  is  that  of  the  master 
and  not  of  the  servant,"  ^  according  to  the  weight  of  authority  xe 
this  country.^' 


nary  care  for  his  own  protection 
under  the  circumstances  as  they 
existed.  This  has  been  the  holding 
of  the  courts  in  construing  statutes 
enacted  to  promote  the  safety  of 
employees.  Krause  v.  Morgan,  63 
Ohio  St.  26;  Holum  v.  Railway  C!o., 
80  Wis.  299;  Grand  v.  Railway  Co., 
S3  Mich.  564;  Taylor  v.  Manufac- 
turing Co.,  143  Mass.  470.  And  such 
was  the  holding  of  the  Court  of  Ap- 
peals of  the  Eighth  "Circuit,  where 
the  statute  now  under  consideration 
was  before  the  court.  Denver  & 
Rio  Grande  R.  R.  Co.  v.  Arrighi,  129 
Fed.  Rep.  347."'  The  court  reached 
the  conclusion  that  the  deceased 
was  guilty  of  contributory  negli- 
gence. Compare  the  above  extract 
with  the  opinion  of  Holmes,  J.,  in 
the  same  case,  in  205  U.  S.  1,  27 
Sup.  Ct.  407  (1907) ;  Pulk  v.  Church- 
ill, 146  Wis.  477,  131  N.  W.^906 
(1911),  applying  Wis.  R.  S.  sec. 
1636JJ,  L.  1905,  ch.  303.  The  present 
Federal  Employers'  Liability  Act 
abolish-s  the  defense  of  contribu- 
tory negligence  in  certain  cases. 
Ch.  149,  §  3  of  L.  1908. 


54.  In  some  jurisdictions,  as  we 
have  seen  (supra,  H  89),  when 
the  negligence  of  the  master  con- 
sists in  the  violation  of  a  statutory 
duty  of  care,  there  can  be  no  con- 
tributory negligence  by  the  servant, 
"  because  the  continuing  negligence 
of  the  defendant  up  to  the  moment 
of  the  injury  is  subsequent  to  the 
plaintiff's  negligence,  if  any,  and  is 
the  proximate  cause  of  the  injury." 
Troxler  v.  Southern  Ry.,  124  N.  C. 
189,  32  S.  E.  550,  44  L.  R.  A.  313, 
70  Am.  St.  R.  580  (1899).  See  Texas 
&  P.  Ry.  V.  Howell,  224  U.  S.  577, 
32  Sup.  Ct.  601  (1912). 

65.  Rice  v.  Eureka  Paper  Co.,  174 
N.  Y.  385,  66  N.  E.  979  (1903); 
Dowd  V.  Erie  Ry.,  70  N.  J.  L.  451, 
57  At.  248   (1904). 

56.  Hough  V.  Texas,  etc.,  Ry.,  100 
U.  S.  213,  225,  25  L.  Ed.  612  (1879) ; 
Birmingham  Ry.  v.  Allen,  99  AI. 
359,  13  So.  8,  12,  20  L.  R.  A,  457 
(1892);  Standard  Oil  Co.  v.  Hel- 
mick,  148  Ind.  460,  47  N.  E.  14 
(1897),  servant  was  induced  by  the 
promise,  as  defect  was  not  to  be 
remedied  until  after  the  injury  hap- 
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193.  The  Risk  from  Fellow-Servant's  Misconduct.  This  is 
one  of  the  most  important  risks  which  a  servant  assumes.  The 
general  rule  applicable  to  it  may  be  stated  briefly  in  these  terms : 
"  One  who  enters  the  service  of  another  takes  upon  himself  the 
ordinary  risks  of  the  negligent  acts  of  his  fellow-servants  in  the 
course  of  the  employment."  ^^  The  earliest  case  in  which  the  ex- 
istence of  this  rule  was  suggested,  is  that  of  Priestly  v.  Fowler," 
although  "  all  the  case  actually  decided  was  that  a  master  does  not 
warrant  to  his  servant  the  sufficiency  and  safety  of  a  carriage  in 
which  he  sends  him  out."  ^*  A  few  years  later,  it  was  formally 
announced  by  a  divided  court  in  South  Carolina,^'  and,  a  year 
thereafter,  received  a  statement  and  exposition  by  Chief  Justice 
Shaw,  which  have  become  classical.™  In  each  of  the  cases  named 
above,  stress  was  laid  upon  the  fact,  that  no  precedent  could  be 


pened;  Swift  v.  O'Neill,  187  111.  337, 
58  N.  E.  416  (1900);  Illinois  Steel 
Co.  V.  Mann,  170  111.  200,  48  N.  E. 
417,  62  Am.  St.  R.  370,  40  L.  R.  A. 
781  (1897);  Cleveland,  C.  C.  &  St. 
L.  Ry.  V.  Powers,  173  Ind.  105,  88 
N.  E.  1073  (1909);  Stoutenburgh  v. 
Dow,  Gilman,  etc.,  Co.,  82  la.  179,  47 
N.  W.  1039  (1891) ;  Brown  v.  Levy, 
108  Ky.  163,  55  S.  W.  1079  (1900); 
Roux  V.  Blodgett,  etc.,  Co.,  85  Mich. 
519,  48  N.  W.  1092,  24  Am.  St.  R.  102, 
13  L.  R.  A.  728  (1891) ;  Snowberg 
V.  Nelson-Spencer  Co.,  43  Minn.  532, 
45  N.  W.  1131  (1890) ;  Conroy  v. 
Vulcan  Iron  Works,  62  Mo.  35 
(1876) ;  Manufacturing  Co.  v.  Mor- 
rissey,  40  Oh.  St.  148,  48  Am.  R. 
669  (1883);  Patterson  v.  Pittsburgh 
etc.,  Ry.,  76  Pa.  389,  18  Am.  R.  412 
(1874);  Gulf,  etc.,  Ry.  v.  Donnelly, 
70  Tex.  371,  8  S.  W.  52,  8  Am.  St. 
R.  608  (1888);  Dresser,  Employers' 
Liability,  §  115. 

SSa.  Randall  v.  Bal.  &  O.  Ry.,  109 
U.  S.  478,  483,  3  Sup.  Ct.  322  (1883). 

57.  3   M.   &   W.   1,   49   R.   R.   495 
(1837). 

58.  Pollock  on  Torts  (6  Ed.)  p.  95 
note. 


59.  Murray  v.  South  Car.  Ry.,  1 
McMuUan  Law,  385,  36  Am.  Dec. 
268  (1841);  Evans,  J.,  said:  "It 
this  plaintiff  is  entitled  to  recover, 
a  new  class  of  liabilities  would 
arise,  which  I  do  not  think  has  ever 
heretofore  been  supposd  to  exist. 
It  is  admitted  no  case  like  the  pres- 
ent has  been  found,  nor  is  there  any 
precedent  suited  to  the  plaintiff's 
case.  *  *  *  With  the  plaintiff, 
the  defendants  contracted  to  pay 
for  his  services.  Is  it  Incident  to 
this  contract  that  the  company 
should  guarantee  him  against  the 
negligence  of  his  co-servant?  It  is 
admitted  he  takes  upon  himself  the 
ordinary  risks  of  his  vocation;  why 
not  the  extraordinary  ones? 
Neither  are  within  his  contract." 

60.  Farwell  v.  Boston,  etc.,  Ry.,  4 
Met.  (Mass.)  49,  38  Am.  Dec.  3S9 
(1842).  For  a  more  detailed  dis- 
cussion of  these  and  other  early  de- 
cisions on  this  topic  see  an  article 
entitled  "  Is  Law  the  Expression  of 
Class  Selfishness?"  25  Harvard  Law 
Rev.  349  (1912). 
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found  for  an  action,  by  a  servant  against  his  master,  for  injuries 
due  to  the  misconduct  of  a  fellow-servant. 

194.  From  this  admitted  lack  of  precedent,  different  conclusions 
have  been  drawn.  It  has  been  inferred,  on  the  one  hand,  that  these 
decisions  "  ingrafted  into  English  law  a  new  rule."  °'  On  the  other 
hand,  the  inference  has  been  drawn  that  the  law  had  always  been 
in  accordance  with  these  decisions,  and  that  not  until  these  actions 
were  brought  had  an  attempt  been  made  to  hold  the  master  liable 
to  a  servant  for  harm  due  to  a  co-servant.^^  Whichever  inference 
may  be  the  correct  one,  the  rule  established  by  these  cases  was  ac- 
cepted with  a  unanimity  quite  unusual,  and  has  been  enforced  in 
a  manner  which  shows  that  not  only  the  legal  profession,  but  the 
community  at  large,  agree  with  Chief  Justice  Shaw  in  the  con- 
viction, that  the  rule  results  "  from  considerations  as  well  of 
justice  as  of  policy."    The  statutory  modifications,  whether  in  Eng- 

61.  See  note  on  this  topic  in  75  Sprague,  114  Fed.  544,  52  C.  C.  A. 

Am.  St.  R.  584  et  seq.     This  seems  318   (1902). 

to  be  Sir  Frederick  Pollock's  view.  62.  Pollock,  C.  B.,  in  Vose  v.  Lan- 
"  Our  law,"  he  writes  "  can  show  no  cashire,  etc.,  Ry.,  2  H.  &  N.  728,  734 
more  curious  instance  of  a  rapid  (1858),  said:  "The  law  must  have 
modern  development.  The  first  evi-  been,  the  same  long  before  it  was 
dance  of  any  such  rule  is  in  Priestly  enunciated  in  Priestly  v.  Fowler, 
v.  Fowler,  decided  in  1837.  *  *  •  If  not,  such  aotions  would  have 
It  was  not  only  adopted  by  the  been  of  frequent  occurrence.  No 
House  of  Lords  for  England,  but  such  action  appears  to  have  been 
forced  by  them  on  the  reluctant  brought  before  that  case.  We  ought 
courts  of  Scotland  to  make  the  not  to  allow  so  important  a  deoi- 
jurisprudence  of  the  two  countries  sion  to  be  frittered  away  by  minutei 
uniform."  Torts  (6  Ed.),  pp.  95,  97.  distinctions  or  the  ingenuity  of  ad- 
Referring  to  the  rule,  in  another  vocates.''  Similar  views  are  ex- 
conneotion  he  writes :  "  Its  history  pressed  by  Judge  Dillon,  in  24  Am. 
is  certainly  not  a  favorable  one.  It  L.  Rev.  180.  In  Bartonshill  Coal  Co. 
appears  to  be  rejected  by  contin-  v.  McGuire,  3  Macq.  310  (1858). 
ental  jurisdrudence,  and  recent  Lord  Chancellor  Chelmsford  said: 
legislation  in  Germany  has  deliber-  "  The  decisions  upon  the  subject  in 
ately  increased  employers'  liabili-  both  countries  are  of  recent  date, 
ties  in  the  case  of  railways  and  but  the  law  cannot  be  considered 
other  specified  industries.  In  Eng-  to  be  so;  the  principles  upon  which 
land  and  the  United  States,  it  is  these  decisions  depend  must  have 
modern."  Essays  in  Jurisprudence,  been  lying  deep  in  each  system, 
pp.  114,  115.  It  does  not  exist  in  ready  to  be  applied  when  the  occa- 
Mexico,     Mexican     Cent.      Ry.      v.  sion  called  them  forth." 
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land  or  in  this  country,  do  not  evince  a  disposition  to  abolish 
the  rule  although  they  show  dissatisfaction  with  some  of  its  con- 
sequences.^^ 

195.  Reasons  for  the  Rule.  In  the  Farwell  case,  plaintiff's 
counsel  based  his  claim  on  the  ground  of  contract — an  implied 
contract  of  indemnity  arising  out  of  the  relation  of  master  and  ser- 
vant. The  existence  of  such  a  contract  was  repudiated  by  the 
court,  which  declared  that  "  the  rule  resulting  from  considera- 
tions as  well  of  justice  as  of  policy  is,  that  he  who  engages  in  the 
employment  of  another  for  the  performance  of  specified  duties  and 
services,  for  compensation,  takes  upon  himself  the  natural  and  ordi- 
nary risks  and  perils  incident  to  the  performance  of  such  services, 
and,  in  legal  presumption,  the  compensation  is  adjusted  accord- 
ingly. And  we  are  not  aware  of  any  principle  which  should  ex- 
cept those  perils  arising  from  the  carelessness  and  negligence  of 
those  who  are  in  the  same  employment.  These  are  perils  which  the 
servant  is  as  likely  to  know,  and  against  which  he  can  as  effectually 
guard,  as  the  master.  They  are  perils"  incident  to  the  service,  and 
which  can  be  as  distinctly  foreseen  and  provided  for  in  the  rate  of 
compensation  as  any  others." 

196.  Not  a  True  Contract  Provision.  This  form  of  statement 
that  the  master's  exemption  from  liability  in  these  cases  rests  upon 
the  implied  contract  between  servant  and  master,  has  been  adopted 
by  most  courts.^*    It  is  open  to  criticism,^*  perhaps,  unless  we  bear 

62a.  Since  the  publicajtion  of  the  of  negligence  upon  the  part  of  a 
earlier  editions  of  this  work,  legis-  fellow-servant,  when  he  is  acting  In 
lators  have  evinced  a  decided  dis-  the  discharge  of  his  duty  as  serv- 
posltion  to  abolish  this  rule,  in  the  ant  of  him  who  is  the  common  mas- 
case  of  railroad  corporations  and  ter  of  both."  In  Morgan  v.  Vale  of 
other  large  industrial  employers.  Neath  Ry.,  5  B.  &  S.  570,  578,  33  L. 
See  nil  211,  212  on  Workmen's  Com-  J.  Q.  B.  260  (1866),  Lord  Blackburn 
pensation  Acts  and  other  topics.  used  this  language :      "  A    servant 

63.  In   Hutchinson  v.   York,  etc.,  who  engages  for  the  performance  of 

Ry.,  5  Bxch.  343,  19  L.  J.  Exch.  296  services  for  compensation  does,  as 

(1850),  it  is  said:     "The  principle  an    implied    part    of   the    contract, 

is  that  a  servant  when  he  engages  take  upon  himself,  as  between  him- 

to   serve  a  master  undertakes,   as  self    and    his    master,  the  natural 

between  himself  and  his  master,  to  risks  and  perils  incident  to  the  per- 

run   all   the  ordinary  risks   of  the  fOrmance  of  such  services:  the  pre- 

service,  and  this  includes  the  risk  sumption  of  law  being  that  the  com- 
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in  mind  that  the  contract  here  referred  to  is  not  a  true  consen- 
sual agreement,  but  an  obligation  imposed  by  law.  That  this  is 
the  sense  in  which  Chief  Justice  Shaw  employed  the  term  is  ap- 
parent from  the  following  extract :  "  In  considering  the  rights 
and  obligations  arising  out  of  particular  relations,  it  is  competent 
for  courts  of  justice  to  regard  considerations  of  policy  and  general 
convenience,  and  to  draw  from  them  such  rules  as  will,  in  their 
practical  application,  best  promote  the  safety  and  security  of  all 
parties  concerned.  This  is,  in  truth,  the  basis  on  which  implied 
promises  are  raised,  being  duties  legally  inferred  from  a  consid- 
eration of  what  is  best  adapted  to  promote  the  benefit  of  all  per- 
sons concerned,  under  given  circumstances." 

If  a  true  contract  were  necessary  to  exempt  the  master,  he  would 
be  liable  to  one  who  voluntarily  "  associates  himself  with  a  mas- 
ter's servants  in  the  performance  of  his  work ;  "  but  he  is  not  so 
liable.**  Moreover,  if  the  exemption  of  the  master  rested  upon  an 
actual  stipulation  in  the  contract  of  hiring,  a  servant  who  hired 
to  a  master,  in  a  jurisdiction  where  the  feUow-servants  rule  ex- 


pensation  was  adjusted  accordingly, 
or  in  other  words,  that  these  risks 
are  considered  in  the  wages."  In 
Boswell  v.  Barnhotrt,  96  Ga.  521,  23 
S.  E.  414  (1895),  the  court  said: 
"  The  ground  upon  which  a  master 
is  relieved  from  liability  to  a  serv- 
ant for  injuries  resulting  from  neg- 
ligence of  a  fellow-servant  is  that 
the  servant,  when  he  enters  the 
employment  of  the  master,  implied- 
ly contracts  to  assume  the  risk  of 
negligence,  as  one  of  the  risks  in- 
cident to  the  service,  and  that  his 
compensation  is  fixed  with  refer- 
ence to  this;  and,  clearly,  this  rea- 
son cannot  apply  in  the  case  of  one 
not  voluntarily  in  the  service,  but 
merely  a  prisoner,  serving  out  his 
sentence  for  a  violation  of  the  law. 
Indeed,  it  can  hardly  be  seriously 
contended  that  a  chain-gang  boss  is 
in  any  sense  a  fellow-servant  of  a 
prisoner  working  under  him.     The 


boss,  while  acting  in  that  capacity, 
is  the  alter  ego  of  his  employer, 
and  the  latter  is  responsible  for 
any  wrongful  or  negligent  acts  on 
the  part  of  such  employee  by  which 
a  prisoner  is  deprived  of  his  life." 

64.  In  24  Am.  L.  Rev.,  p.  180, 
Judge  Dillon,  after  quoting  the  lan- 
guage of  Chief  Justice  Shaw,  adds: 
"  A  modern  jurist  would  probably 
prefer  to  say  that  the  relation  was 
one  wherein  the  duties  and  liabil- 
ities of  the  parties  were  fixed  by 
law." 

65.  Potter  v.  Faulkner,  1  B.  &  S. 
800,  31  U  J.  Q.  B.  30  (1861); 
Swalnson  v.  North  E.  Ry.,  3  Exch. 
Div.  341,  47  L.  J.  Exch.  372  1877); 
Stevens  v.  Chamberlain,  100  Fed. 
384,  40  C.  C.  A.  421,  51  L.  R.  A,  613 
(1900) ;  Osborne  v.  Knox,  etc.,  Ry., 
68  Me.  49  (1877);  Baratow  v.  Old 
Col.  Ry.,  143  Mass.  535  (1887). 
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isted,  would  be  barred  from  recovery,  although  he  was  injured  in  a 
jurisdiction  where  the  rule  did  not  obtain ;  but  he  is  not  so  barred.*' 

r~197.  Who  Are  Fellow-Servants?    Various  Tests.     While  the 

\  rule  of  exemption,  which  we  have  been  considering,  seems  a  simple 

one,  the  courts  have  experienced  no  little  difficulty  in  discovering 

the  true  test  of  fellow-service,  within  the  meaning  of  this  rule,  as 

well  as  in  determining  the  proper  limits  of  the  rule  itself. 

"  Speaking  generally,"  to  quote  from  a  recent  decision,  "  two 
rules,  applied  as  tests  in  questions  of  this  kind,  have  obtained  a 
wide  acceptance.  Under  one,  the  test  is  whether  the  duty  violated 
by  the  offending  servant  was  one  resting  upon  the  master,  or  solely 
upon  the  offending  servant;  while  under  the  other,  the  test  is 
whether  the  offending  servant,  in  what  he  did  or  omitted  to  do,  was 
or  was  not  pro  hac  vice  the  master.  Under  the  first  rule,  the  test 
is  mainly  the  nature  and  character  of  the  duty  violated  by  the  of- 
fending servant.  If  it  was  a  duty  resting  upon  the  master,  be  is 
liable  to  the  injured  servant  for  the  negligence  of  the  offending 
servant ;  if  it  was  not  such  a  duty,  he  is  not.  Under  this  rule,  the 
rank  or  grade  of  the  offending  servant  in  the  master's  business  or 
the  department  of  it  in  which  he  is  employed,  as  compared  with 
that  of  the  injured  servant,  is  not  of  primary  importance  in  de- 
termining the  master's  liability.  Under  the  second  rule,  the  test 
is  mainly  the  relation  of  the  offending  servant  to  the  master  and 
to  the  injured  servant.  If  in  what  he  does  he  acts  for  and  repre- 
sents the  master,  and  therefore  pro  hac  vice  is  the  master,  then  his 
negligence  is  the  master's  negligence.  Under  this  rule,  the  rank 
or  grade  of  the  offending  servant  in  his  master's  business  and  the 
department  in  which  he  works  are  regarded  as  of  primary  import- 
ance in  determining  the  master's  liability."  "  It  may  be  noted  in 
passing  that  the  burden  is  upon  the  plaintiff  to  prove  that  he  and 
the  servant,  by  whose  negligence  he  was  injured,  were  not  "  fellow- 
servants."  ^' 

66.  Boston,  etc.,  Ry.  v.  McDufEy,  the  U.  S.  court  for  the  district  of 

79  Fed.   934   (1897).     The  contract  Vermont 

of   hiring   was   in   Vermont,    where  67.  Kelley.  v.  New  Haven  Steam- 

the     fellow-servant     ml©    existed,  boat  Co.,  75   Conn.   42,  50  At.   871 

while  the  Injury  happened  In  Lower  (1902) . 

Canada,  where  the  rule  did  not  oh-  68.  Chicago  City  Ry.  v.  Leach,  20& 

tain;   and  recovery  was  allowed  in  111.  198,  70  N.  E.  222  (1904). 
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198.  Nature  and  Character  of  the  Negligent  Act.  In  jurisdic- 
tions where  this  test  prevails,  a  servant  may  occupy  a  dual  posi- 
tion. If  employed  to  perform  an  act,  incident  to  any  of  the  five 
classes  of  duties  which  the  law  imposes  upon  the  master,  and  which 
we  have  considered  at  length,  he  is,  as  to  that  act,  a  vice-principal — 
a  true  representative  of  his  master — and  his  negligence  is  the  mas- 
ter's negligence.  If  employed  to  do  any  other  act,  he  is  a  mere 
servant,  no  matter  what  his  rank,  and  for  injuries  resulting  to  fel- 
low-servants from  his  misconduct,  the  master  is  not  liable.  Ac- 
cordingly, the  superintendent  of  a  manufactory  was  held  a  fellow- 
servant,  in  letting  on  steam  on  an  engine  and  starting  a  wheel, 
which  other  servants  were  at  the  moment  lifting  off  its  centre.**  On 
the  other  hand,  the  storekeeper  of  a  steamship  line  was  held  a  vice- 
principal,  in  providing  apparatus  for  use  in  putting  the  stores  on 
board  the  ship.™ 

199.  Nature  of  the  Act  Test.  The  test  adopted  in  the  forego- 
ing cases,  that  the  responsibility  of  the  master  to  a  servant  for 
misconduct  of  another  servant  is  determined  by  the  nature  of  the 
act  in  question,  and  not  by  the  rank  or  grade  of  the  actor,  has  been 
accepted  by  the  United  States  Supreme  Court,"  after  some  hesita- 
tion,'^ and  by  most  of  the  State  courts.'^ 

69.  Crispin  v.  Babbitt,  81  N.  T.  72.  Chicago,  etc.,  Ry.  v.  Ross,  112 
516.  37  Am.  R.  521  (1880);  S.  P.  U.  S.  377,  5  Sup.  Ct.  184,  28  L.  Ed. 
McLaine   v.   Head,   etc.,   Co.,   71   N.    787   (1884). 

H.  294,  52  At  545,  58  L.  R.  A,  462  73.  Mobile,  etc.,  Ry.  v.   Smith,   59 

(1902);   O'Neil    v.    Great  Nor.  Ry.,  Al.  245  (1877);  modified  by  statute. 

80  Minn.  27,  82  N.  W.  1086.  51  L.  R.  See    Civil    Code  of   1896,    §§    1749- 

A-  532  (1900).  1751;  Nixon  v.  Selby  Smelting  Co., 

70.  Nordt  Deutscher  Co.  v.  Inge-  102  Cal.  458,  36  Pac.  803  (1894) ; 
bregsten,  57  N.  J.  L.  400,  31  At  619  Kelley  v.  New  Haven  Steamboat  Co., 
(1895) ;  S.  P.  Olney  v.  Boston,  etc.,  74  Conn.  343,  50  At  871  (1902) ; 
Ry.,  71  N.  H.  427,  52  At.  1097  (1902).  McEUigott  v.   Randolph,    61    Conn. 

71.  Baltimore,  etc.,  Ry.  v.  Baugh,  157,  22  At  1094,  29  Am.  St  R. 
149  U.  S.  368,  13  Sup.  Ct  914,  37  L.  181  (1891) ;  Carleton  Mining  Co.  v. 
Ed.  772  (1893);  New  Bng.  Ry.  v.  Ryan,  29  Col.  401,  68  Pac.  279 
C!onroy,  175  U.  S.  323,  20  Sup.  Ot  (1902);  Camp  &  Bros.  v.  Hall,  39 
85,  44  L.  Ed.  181  (1889);  Weeks  v.  Fla.  535,  22  So.  492  (1897),  modified 
Schorer,  111  Fed.  330,  49  C.  C.  A.  by  chap.  4071,  L.  1891;  New  "Pitts- 
372  (1901);  Lafayette  Bridge  Co.  v.  burgh  Co.  v.  Peterson,  136  Ind.  398, 
Olsen,  108  Fed.  335,  54  L.  R.  A.  33,  35  N.  E.  7,  43  Am.  St  R.  327 
with  full  note  (1901) .  (1893) ;     Peterson    v.    Whitebreast 
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200.  Superior  Servant  Test.  This  test  has  been  applied  by  the 
Ohio  courts  from  the  beginning;  those  courts  characterizing  the 
test  which  prevails  generally  in  this  country  as  "  contrary  to  the 
general  principles  of  law  and  justice."  "  According  to  these  tri- 
bunals :  "  The  implied  obligation  of  the  servant  to  assume  all  risk 
incident  to  the  employment,  including  that  of  injury  occasioned  by 
the  negligence  of  a  fellow-servant,  has  no  application  where  the 
servant,  by  whose  negligent  conduct  or  act  the  injury  is  inflicted^ 
sustains  a  relation  of  superior  in  authority  to  the  one  receiving  the 
injury;  "  but  the  true  rule  is,  "  that  where  one  servant  is  placed 
by  his  employer  in  a  position  of  subordination  to,  and  subject  to 
the  orders  and  control  of  another,  and  such  inferior  servant,  with- 
out fault,  and  while  in  the  discharge  of  his  duties,  is  injured  by  the 
negligence  of  the  superior  servant,  the  master  is  liable  for  such  in- 
jury."^^ 

Coal  Co.,  50  la.  673,  32  Am.  R.  143  Dak.  336,  48  N.  W.  222,  26  Am.  St. 

(1879),  modified  by  §  1307  of  Code;  R.  621,  12  L.  R.  A.  97  (1891) ;  Mast 

Blake  v.  Maine  C.  Ry.,  70  Me.  60,  35  v.  Kern,  34  Or.  247,  54  Pac.  950,  75 

Am.  R.  297  (1879) ;  Norfolk  v.  Hoo-  Am.  St.  R.  580,  with  extensive  note 

ver,  79  Md.  263,  29  At.  994,  47  Am.  (1898) ;  Casey  v.  Penn.  Asphalt  Co., 

St.  R.  392,  25  L,.  R.  A.  770   (1894);  198   Pa.   348,    47   At.     1128     (1901); 

Moody   V.    Hamilton   Mfg.   Co.,   159  Milhench  v.  B.  Jenckes    Mfg.    Co., 

Mass.  70,  34  N.  E.  185,  38  Am.  St.  R.  24    R.    I.    131,   52   Atl.    687    (1902) ; 

396   (1893) ;   Schroeder  v.  Flint,  103  Davis  v.  Cent.  Vt.  Ry.,  55  Vt  84,  45 

Mich.  213,  61  N.  W.  663,  50  Am.  St.  Am.   R.   590    (1883) ;     Norfolk,    etc.. 

R.   354,   29   L.    R.    A.    321    (1894) ;  Ry.  v.  Phillips,  100  Va.  362,  41  S.  b! 

Brown  v.  Winona  Ry.,  27  Min.  162,  726    (1902) ;    Trigg  •  W.    R.    Co.    v. 

38  Am.  R.  285,  6  N.  W.  484  (1880),  Lindsay,  101  Va.   193,   43  S.  E.  349 

modified  by  chap.  13  L.  1887,  and  (1903);    Jackson    v.    Norfolk,   etc., 

§    2701    Genl.    St.    1894;    McMaster  Ry.,  43  W.  Va.  280,  27  S.  E.  278,  31* 

V.  111.  C.  Ry.,  65  Miss.  264,  4  So.  59,  Id.    258,    46    L.   R.  A.   337    (1897) ; 

7  Am.  R.  653   (1887),  modified  by  §  Wiskie  v.  Montello  Granite  Co.,  Ill 

193  Const,  of  1890,  and  §  3559  Code  Wis.  443,  87  N.  W.  461,  87  Am'.  St. 

of  1892;  (Joodwell  v.  Mont.,  etc.,  Ry.,  R.  885  (1901). 

18  Mont.   293,   45   Pac.   210    (1896);  74.  Little  Miami  Ry.    v.    Stevens, 

Galvin  v.   Pierce,  72  N.   H.  79,  54  20  Ohio,  415  (1851);  Cleveland,  etc.! 

At.   1014    (1903) ;    Knutter  v.  N.  Y.,  R.    Co.    v.    Keary,    3     Oh.     St.'    201 

etc.,  Tel.  Co.,  67  N.  J.  L.  646,  52  At.  (1854) ;  Whalan  v.  Mad.  River,  etc., 

565   (1902);   Hankins  v,  N.  Y.,  etc.,  R.  Co.,  8  Oh.  St.  249  (1858). 

Ry.,  142  N.-Y.  416,  37  N.  E.  466,  40  76.  Berea  Stone  Co.  v.  Kraft,  31 

Am.    St.    R.   616,   25   L.   R.   A.    396  Ohio  St.  287,  27  Am.  R.  510   (1877) 
(1894);   Ell  V.  Nor.  Pac.  Ry.,  1  N. 
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This  test,  with  varying  modifications,  has  been  adopted  by  the 
courts  of  several  States,^*  and  by  legislation  in  others." 

201.  Injuries  Due  to  Negligence  of  Master  and  Fellow-Serv- 
ant. Whenever  a  servant's  injury  is  legally  traceable  to  the  mas- 
ter's negligence,  the  latter  cannot  escape  liability  by  showiug  that 
the  harm  was  due  in  part  to  the  negligence  of  a  fellow-servant.™ 


7(i.  Fort  Smitli  Oil  Co.  v.  Slover, 

58  Ark.  168,  24  S.  W.  106  (1893); 
St  Louis,  etc.,  Ry.  v.  Thurmond,  70 
Art.  411,  68  S.  W.  488  (1902).  See 
Const  1874,  art  17,  §  12  and  §  6247 
Sand  &  H.  Dig.;  Taylor  v.  Geo. 
Marble  Co.,  99  Ga.  512.  27  S.  E.  768. 

59  Am.  S.  R.  238  (1896);  Moore  v. 
Dublin  Cotton  Mills,  127  Ga.  609,  56 
S.  E.  839  (1907) ;  see  Cod©  of  1882, 
§§  2083.  2202,  3033,  3036;  Chicago, 
etc.,  Ry.  V.  Kelly,  127  111.  637,  21 
N.  E.  203  (1889) ;  St  Louis,  etc.,  Ry. 

■  V.  Weaver,  35  Ks.  412,  11  Pac.  408 
(1886);  Volz  v.  Chesapeake  Ry.,  95 
Ky.  188,  24  S.  W.  119  (1893);  Ed- 
monson V.  Ken.  Cen.  Ry.,  105  Ky. 
479,  49  S.  W.  200  (1899);  Illinois 
Cent  Ry.  v.  Josey,  110  Ky.  342,  61 
S.  W.  703,  54  L.  R.  A.  78  (1901); 
Dobson  ▼.  N.  O.,  etc.,  Ry.,  52  La. 
Ann  1127,  27  So.  670  (1900) ;  Sher- 
vin  V.  St  Jos,  etc.,  Ry.,  103  Mo.  378, 
15  S.  W.  442,  23  Am.  St.  R.  881 
(1890) ;  New  Omaha  Co.  v.  Baldwin, 
62  Neb.  180,  87  N.  W.  27  (1901): 
"Our  court  has  said  the  satisfactory 
evidence  of  vice  principalship  is  his 
supervision,  control  and  subjection 
to  bis  orders  and  directions."  Ma- 
son V.  Richmond,  etc.,  Ry.,  Ill  N.  C. 
482,  16  S.  E.  698.  18  U  R.  A.  845.  32 
Am.  St  R.  814  (1892);  Lamb  v. 
Uttman.  131  N.  C.  978,  44  S.  E.  646 
(1903);  Jenkins  t.  Richmond,  etc.. 
Ry.,  39  S.  C.  507.  18  S.  E.  182.  39 
Am.  St  R.  750  (1893) ;  Illinois  Cent 
Ry.  T.  Spence,  93  Tenn.  173,  23  S. 
14 


W.  211  (1893) ;  Sweeny  v.  Gulf,  etc., 
Ry.,  84  Tex.  433,  19  S.  W.  555,  31 
Am.  St  R.  71  (1892) ;  Reddan  v.  Un- 
ion Pac.  Ry.,  5  Utah,  344,  15  Pac.  262 
(1887);  Pool  V.  Southern  P  c,  20 
Utah,  210,  58  Pac.  326  (1899) ;  Keat- 
ing V.  Pac.  Steamship  Ca.,  C,  \Vash. 
415,  58  Pac.  224  (1899);  ....  ja  v. 
Spokane  Falls  Ry.,  21  Wash.  ^21,  53 
Pac.  244  (1899). 

77.  Several  of  these  statutes  have 
been  referred  to  in  previous  notes. 
See  also  Mass.  R.  L.  1901,  ch.  lOS; 
Colorado  Sess.  L.  1901,  ch.  67,  Ssss. 
L.  N.  Y.  1902.  ch.  600.  Bailey.  Per- 
sonal Injuries  Relating  to  il;ster 
and  Servant  (Chicago,  1897);  Dres- 
ser. Employer's  Liability  (St  Paul. 
1902),  Supplement  (190S) ;  Judd  v. 
Letts,  158  Cal.  359,  111  Pac.  12.  41 
L.  R.  A  N.  S.  156  and  case  note 
(1910);  Betchman  v.  Seaboard  Air 
Lino  Co..  75  S.  C.  68,  55  S.  E.  140 
(1906),  applying  art  9,  §  15  of  State 
Const;  Thornton's  Federal  Employ- 
er's Liability  and  Safety  Appliance 
Acts  (1912) ;  Lake  Shore  &  M.  S.  Ry. 
V.  Benson,  85  Oh.  St  215,  97  N.  E. 
417,  41  L.  R.  A.  N.  S.  49  and  ex- 
tended not©  on  Federal  Act  (1912). 

78.  Grand  Trunk  Ry.  v.  Cum- 
mlngs,  106  U.  S.  700,  1  Sup.  Ct  493 
(1883);  Loveless  v.  Standard  Gold 
Co..  Ill  Ga.  427,  42  S.  E.  741  (1902) ; 
Chicago,  etc.,  Ry.  v.  Gillison,  173 
111.  264,  50  N.  E.  657,  64  Am.  St  R. 
117  (1898) ;  Towns  v.  Vicksburg,  etc.. 
Ry..  37  La.  Ann.  630,  56  Am.  R.  608 
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If,  however,  the  master's  negligence  has  only  a  remote  connection 
with  the  harm,  while  the  efficient,  proximate  negligence  is  whoUy 
that  of  a  fellow-servant,  the  master  will  not  be  liable." 

202-  Limitations  of  the  Fellow-Servant  Rule.  It  is  quite  ap- 
parent ftom  the  statement  of  the  rule  and  the  reasons  in  support 
of  it,  that  it  does  not  apply  to  a  servant  who,  at  the  time  of  the  in- 
jury, is  not  serving  his  master,  or  at  least  is  not  in  a  position  of 
danger  by  reason  of  his  contract  of  service.  Accordingly,  a  railroad 
employee,  who  has  finished  his  day's  work,  and  is  moving  along  a 
highway  near  his  employer's  road,  is  not  subject  to  the  fellow- 
servant  rule  when  hurt  by  the  careless  throwing  of  wood  from  the 
train  by  a  trainman.*"  Ifor  is  such  an  employee,  when  riding  as 
a  gratuitous  passenger,  after  his  working  hours.*^  If,  however,  the 
employee  is  a  passenger,  or  otherwise  upon  the  master's  vehicles 
or  premises,  in  the  course  of  his  employment,  he  is  subject  to  the 
fellow-servant  rule.*^  Which  of  these  positions  a  servant  occupies, 
at  a  particular  time,  is  a  question  of  fact,  and  if  the  evidence  war- 
rants more  than  one  inference,  the  question  is  for  the  jury.*^ 

(1885) ;  Ellis  v.  N.  Y.,  etc.,  Ry.,  95  Tenn.  460,  58  S.  W.  861,  51  L.  R.  A. 
N.  Y.  546  (1884) ;  Bodle  v.  CliarJes-  886  (1900) ;  Peterson  v.  Seattle  Co., 
ton,  etc.,  Ry.,  66  S.  .C.  302,  44  S.  E.  23  Wash.  615.  63  Pac.  539,  53  L.  R. 
943  (1903)  ;  Sroufe  v.  Moran  Bros.  A.  586,  containing  a  full  review  of 
Co.,  28  Wash.  381,  68  Pac.  896,  92  the  authorities.  (1900).  Contra,  Ion- 
Am.  St.  R.  847  (1902);  Wilmington  none  v.  N.  Y.,  etc.,  Ry.,  21  R.  I. 
Mining  Co.  v.  Pulton,  205  U.  S.  60,  452,  44  At  592,  79  Am.  St.  R.  812 
75,  27  Sup.  Ct.  419  (1907).  (1899). 

79.  Carter  v.  Lockey  Piano  Case  82.  Gillshannon  v.  Stony  Brook 
Co..  177  Mass.  91,  ,58  N.  E.  476  Ry.,  10  Cush.  (64  Mass.)  228  (1852) ; 
(1900) ;  Philadelphia  Iron  Co.  v.  Boyle  v.  Columbia,  etc.,  Co.,  182 
Davis,  111  Pa.  597,  56  Am.  R.  305  Mass.  93,  102,  64  N.  E.  726  (1902); 
(1886) ;  Fowler  v.  Chicago,  etc.,  Ry.,  Russell  v.  Hudson  Ry.,  17  N.  Y. 
61  Wis.  159   (1884).  (1858);  Wright  v.  Northampton,  etc., 

80.  Fletcher  v.  Baltimore,  etc.,  Ry.,  122  N.  C.  852,  29  S.  E.  100 
Ry.,  168  U.  S.  135,  18  Sup.  Ct.  35  (1898);  Holmes  v.  Great  Nor.  Ry. 
(1897).  (1900),  2  Q.  B.  409,  69  L.  J.  Q.  B. 

81.  Dickinson  v.  West  End  Ry.,  854.  See  3  Col.  L.  Rev.  49-51,  note 
177  Mass.  365,  59  N.  E.  60,  52  L.  on  Orman  v.  Salvo.  117  Fed.  233 
R.  A.  328  (1900);  McNulty  v.  Penn.  (1902). 

Ry.,  182  Pa.  479,  38  At.  524,  38  L.       88.  Northwestern  Pack.  Co.  v.  Mc- 
R.  A.  376.  61  Am.  St.  R.  721  (1897);    Cue,  17  Wall   (U.  S.)   508   (1873). 
Chattanooga,  etc.,  Co.  v.  Venable,  105 
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203.  There  Must  Be  a  Common  Master.  This  is  quite  appar- 
ent from  the  very  terms  of  the  fellow-servant  rule.  In  the  language 
of  Lord  Herschell :  "  It  is  obvious  that  if  the  exemption  results, 
as  it  does  according  to  the  authorities,  from  the  injured  person  hav- 
ing undertaken,  as  between  himself  and  the  person  be  serves,  to 
bear  the  risks  of  his  fellow-servant's  negligence,  it  can  never  be 
applicable  wben  there  is  no  relation  between  the  parties  from  which 
such  an  undertaking  can  be  implied."  **  Hence,  the  employees  of 
an  independent  contractor  are  not  the  fellow-servants  of  the  em- 
ployee of  him  for  whom  the  contractor  is  working ;  ** '  nor  are  palace- 
car  company  employees  fellow-servants  with  the  trainmen  of  the 
railroad  company  hauling  the  cars ;  ^*  nor  are  the  employees  of 
different  railroad  companies  using  the  same  track  or  premises.*' 
Wben  the  servant  of  A  is  put  under  the  temporary  control  of  B, 
in  order  to  render  him  subject  to  the  fellow-servant  rule,  it  must 
appear  that  the  servant  has  assented  to  the  transfer  of  his  services 
to  B,  and  that  he  has  in  fact  submitted  himself  to  the  direction  and 
control  of  this  new  mastei'.  "  This  assent  may  be  established  by  di- 
rect proof  that  he  agreed  to  accept  the  new  master  and  to  submit 
himself  to  his  control,  or  by  indirect  proof  of  circumstances  justify- 
ing the  inference  of  such  assent.  Sucb  evidence  may  be  strong 
enougb  to  justify  a  coxirt  in  removing  the  question  from  the  jury, 
or  it  may  require  to  be  submitted  to  the  jury."  ^ 

84.  Johnson  v.  Lindsay  (1891),  A.  R.  514,  26  L.  R.  A.  718  (1894),  S.  P. 
C.  371,  65  Li.  T.  97.  applied  to  an  express  agent,  Yeo- 

85.  Cameron  v.  Nystrom  (1893),  mans  v.  Contra  Costa  Co.,  44  Cal. 
A.  C.  308,  63  L.  J.  P.  C.  85;  The  71  (1872);  Blair  v.  Erie  Ry.,  66  N. 
Victoria,  69  Fed.   160    (1895);    Lou-  Y.  313,  23  Am.  R.  55  (1876). 

than  V.  Hewes,  138  Cal.  116,  70  Pac.  87.  Zeigher  v.  Danbury,  etc.,  Ry., 

1065    (1902);    Cruselle   v.   Pugh,   67  52  Conn.  543   (1885);   Wabash,  etc., 

Ga.    430,    44    Am.    R.    724     (1881);  Ry.  v.  Peyton,  106  111.  534,  46  Am. 

Lake    Super.    Co.    v.    Erickson,    39  R.  705   (1883);   Phil.,    etc.,    Ry.    v. 

Jllch.    492,   33   Am.   R.    423    (1878) ;  State,  58  Md.  372  (1882) ;  Penn.  Ry. 

Jansen  v.  Mayor  Jersey  City,  61  N.  v.  Gallagher,    40    Ohio  St.  637,  48 

J.  L.  243,  39  At  1025   (1898) ;   Hal-  Am.  R.  689  (1884) ;  Phillips  v.  Chic, 

lett  V.  N.  Y.  C.  Ry.,  167  N.  Y.  543,  etc.,  Ry.,  64  Wis.  475    (1885);   Bos- 

60  N.  E.  653   (1901);   Noll  v.  Phil,  worth  v.  Rogers,  82  Fed.  975  (1897). 

Ry.,  163  Pa.  S04,  30  At  157  (1894) ;  88.  Del.  L.  &  W.  Ry.  v.  Hardy,  59 

Cunningham  v.  Int  Ry.,  51  Tex.  503,  N.  J.  L.   35,  38,  34  At  986   (1896) ; 

32  Am.  R.  632  (1879).  Morgan  v.  Smith,  159  Mass.  570,  35 

86.  Jones  v.  St  Louis,  etc.,  Ry.,  N.  E.  101  (1893) .  Cf.  Ewan  v.  Lip- 
125  Mo.  666,  28  S.  W.  883,  46  Am.  St.  pincott  47  N.  J.  L.  192,  54  Am.  R. 
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204.  The  Servants  Must  Be  Engaged  in  a  Common  Employ- 
ment. It  is  not  enough  to  bring  employees  within  the  fellow- 
servant  rule  that  they  have  a  common  master^  They  must  be  so 
associated  in  his  employment,  "  that  the  safety  of  the  one  servant 
must  in  the  ordinary  and  natural  course  of  things  depend  on  the 
skill  and  care  of  the  other."  **  Accordingly,  it  has  been  held  that 
the  crews  of  different  vessels  of  the  same  owner  are  not  necessarily 
wittin  the  fellow-servant  rule.'"  Whether  they  are  subject  to  it, 
depends  upon  the  question,  Does  the  safety  of  one  crew  depend 
upon  the  skill  and  care  of  the  other  ?  Or,  to  put  it  in  another  way, 
Is  injury  by  the  negligence  of  one  crew  an  ordinary  risk  of  the 
service  of  the  other?  Applying  the  same  test,  there  can  be  no 
doubt  that  a  telegrapb  operator  who  transmits  the  orders  for  trains 
is  a  fellow-servant  with  a  trainman ;  '^  nor  that  the  crews  of  differ- 
ent trains  are  fellow-servants,  whenever  the  safety  of  the  one  de- 
pends upon  the  conduct  of  the  other ;  '^  nor  that  the  mate  of  a  ves- 
sel is  a  fellow-servant  of  a  table-waiter ; ''  nor  that  a  railroad  track 
laborer  is  a  fellow-servant  of  a  conductor  on  a  train  going  over  the 
same  track ;  '*  nor  that  a  carpenter  at  work  on  an  elevator  shaft  is 
a  fellow-servant  of  the  one  operating  the  elevator.'" 

205.  Different   Department   Doctrine;    Habitual   Association. 

In  a  few  States,  the  fellow-servant  rule  is  subject  to  what  is  known 
as  the  "  different  department  limitation."  Where  this  doctrine 
prevails,  "  in  order  that  one  servant  should  be  a  fellow-servant  of 
another,  their  duties  must  be  such  as  to  bring  them  into  habitual 
association,  so  that  they  may  exercise  a  mutual  influence  upon 

148  (1885);  Murray  v.  Dwight,  161  Tenn.  Ry.  v.  De  Armond,  86  Tenn. 

N.  Y.  301,  55  N.  E.  901,  48  L.  R.  A.  73,   5   S.   W.   600,  6  Am.   S.   R.   816 

673  (1900) ;  Union  Steamah'p  Co.  v.  (1887),  applying    the    different  de- 

Claridpe  (1894),  A.  C.  185.  63  L.  J.  partment  test. 

P.  C.  56.  92.  Oakes  v.  Mase,  165  U.  S.  363, 

89.  Blackburn,   J.,   in  Morgan   v.  17  Sup.  Ct.  345   (1897) ;  Van  Avery 

Vale  of  Neath  Ry.,  5  B.  &  S.  736,  L.  v.  Union  Pac.  Ry.,  35  Fed.  40  (1888). 

R.  1  Q.  B.  149,  35  L.  J.  Q.  B.  23  93."  Livingston  v.  Kodiak  Packing 

(1864).  Co.,  103  Cal.  263,  37  Pac.  149  (1894). 

9(^.  The  Petrel,  (1893),  P.  320,  62  94.  Fagundes  v.  Cent.  Pac.  Ky.,  79 

L.  J.  P.  92,  1  R.  651.  Cal.  97,  21  Pac.  437  (1889). 

91.  Slater  v.  Jewett,  85  N.  Y.  61,  95.  Mann  v.   O'Sullivan,   126  Cal. 

39  Am.  R.  627  (1881).    Contra,  East  61,  58  Pac.  375  (1899). 
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each  other  promotive  of  proper  caution,"  '°  or  they  must  be  ac- 
tually co-operating  with  each  other  in  the  line  of  employment." 

206.  The  Servant's  Liability  for  His  Torts.  Although  the  mas- 
ter is  liable  for  his  servant's  torts,  within  the  limits  heretofore 
described,  and  is  the  one  against  whom  the  injured  party  ordinarily 
proceeds,  the  servant  is  also  liable.  The  law  does  not  permit  a 
tort-feasor  to  shield  himself  behind  the  command  of  his  master.'* 
In  a  limited  class  of  cases,  it  is  true,  a  servant's  or  agent's  conduct 
is  not  treated  as  a  tort,  although  it  assists  the  principal  or  master 
in  perpetrating  an  actionable  wrong;  as  where  the  servant  receives 
property  from  the  master,  honestly  believing  that  it  belongs  to  the 
latter,  and  delivers  it'to  another  without  notice  that  the  master  has 
no  right  to  it.''  As  a  rule,  however,  the  servant  is  liable  ex  delicto 
(for  conversion,  trespass,  or  other  tort)  when  he  invades  a  legal 
right  of  the  true  owner  or  other  person,  though  his  act  be  innocent 
of  intentional  wrong,  and  be  done  under  the  master's  command.^"" 

Again,  a  servant  whose  willful  or  negligent  misconduct  causes 
injury  to  a  fellow-servant  is  liable  to  the  latter  therefor,  although 

96.  Edward  Hines  Lumber  Co.  v.  99.  Burditt  v.  Hunt,  25  Me.  419 
Ligas,  172  111.  315,  50  N.  E.  225,  64  (1845);  Gurley  v.  Armstead,  148 
Am.  St  R.  38  (1898) ;  Chic,  etc.,  Mass.  267,  19  N.  E.  389  (1889) ;  Leu- 
Ry.  V.  Moranda,  93  111.  302,  34  Am.  thold  v.  Falrchlld,  35  Minn.  99,  27 
R.  168  (1879);  Louisville,  etc.,  Ry.  N.  W.  503,  28  N.  W.  218  (1886); 
V.  Collins,  2  Duv.  (63  Ky.)  114,  87  Walker  v.  First  Nat.  Bank,  43  Ore. 
Am.  Dec.  486  (1865);  Angel  v.  Jel-  102,  72  Pac.  635  (1903);  Hodgron  v. 
lico  Coal  Co.,  115  Ky.  728,  74  S.  W.  St.  Paul  Plow  Co.,  78  Minn.  172,  80 
714  (1903) ;  Cooper  v.  MuUins,  30  N.  W.  956,  50  L.  R.  A.  644  with  valu- 
Ga.  146,   76  Am.   Dec.   638    (1860) ;  able  noite  (1899). 

Krogg  V.  Atlantic,  etc.,  Ry.,  77  Ga.  100.  Swim  v.  Wilson  90  Cal.  126, 
202,  4  Am.  St  R.  79  (1886)  ;  Coal  27  Pac.  33,  13  L.  R.  A.  605,  25  Am. 
Creek  Mining  Co.  v.  Davis,  90  Tenn.  St.  R.  110  (1891) ;  Kimball  v.  Bill- 
711,  18  S.  W.  387  (1891).  ings,  55  Me.   147   (1867);    Robnson 

97.  Illinois  Steel  Co.  v.  Bauman,  v.  Bird,  158  Mass.  357,  33  N.  E.  391 
178  111.  351,  53  N.  E.  107,  69  Am.  (1893) ;  Bercich  v.  Marye,  9  Nev. 
St  R.  316  (1899).  312  (1874);  Donahue  v.  Shippee,  15 

98.  Perkins  v.  Smith,  1  Wil.  328  R.  I.  453  (1887) ;  Doliff  v.  Robbins, 
(1752) ;  Stephens  v.  Elwall,  4  M.  &  83  Minn.  498,  86  N.  W.  772,  85  Am. 
S.  259  (1815) :  "  It  is  no  answer  St  R.  464  (1901) ;  Johnson  v.  Mar- 
that  he  acted  under  authority  from  tin,  87  Minn.  370,  92  N.  W.  221 
another  who  had  no  authority  to  (1902).  See  further  discussion  of 
bestow."  Rice  v.  Yocum,  155  Pa.  this  topic  in  Chapter  XII,  infra. 
B38,  26  At  698   (1893). 
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the  victom  may  not  be  able  to  recover  from  the  master,  because  of 
the  fellow-servant  rule.^ 

207.  Servant's  Liability  for  Non-Feasance.  While  the  author- 
ities are  agreed  that  an  agent  or  servant  is  individually  responsible 
for  his  misfeasance,  they  are  at  variance  regarding  his  liability  for 
non-feasance.  The  theory  that  he  is  not  liable  seems  to  have  been 
first  su^ested  in  an  argument  by  Coke,^  and  to  have  received  the 
first  judicial  sanction  in  a  dictum  of  Lord  Holt.^  It  vsras  accepted 
by  Judge  Story,  who  urged  in  its  support,  that  the  agent's  or  ser- 
vant's liability  in  such  "  cases  is  solely  to  his  principal,  there  being 
no  privity  between  him  and  such  persons,  but  the  privity  exists 
only  between  him  and  his  principal."  * 

Undoubtedly,  when  the  servant  or  agent  owes  no  legal  duty  to  a 
third  person,  such  person  cannot  make  out  a  cause  of  action  in  tort 
against  him,  by  showing  that  his  neglect  to  perform  a  duty,  owing 
to  the  master,  has  been  followed  by  injury  to  himself,  the  third 
person.*  If  the  master  owed  such  person  a  duty,  his  neglect  to 
perform  it  would  render  him  answerable  for  injury  caused  thereby ; 
and  such  liability  is  all  that  the  injured  party  needs  or  can  claim. 
But  when  the  servant  or  agent  has  taken  full  possession  of  his 
master's  or  principal's  property,  and  has  agreed  to  keep  it  in  re- 
pair, or  to  do  other  acts  upon  or  about  it,  whose  performance  is 
necessary  to  the  safety  of  third  persons,  it  would  seem  that  he  has 

1.  Daves  v.  Southern  Pac.  Ry.,  98  124  N.  W.  10,  25  L.  R.  A.  N.  S.  354 

Cal.  19,  32  Pac.  708   (1893);   Miller  (1910). 

V.  Staples,   3  Col.  App.»  93,  32  Pac.  2.  Marsh  v.  Astry,  Cro.  Eliz.   175 

81  (1893);  Hinds  v.  Harbou,  58  Ind.  (1590). 

121     (1877) ;    Martin    v.    Louisville,  3.  Lane  v.  Cotton,  12  Mod.  472,  488 

etc.,  Ry.,  95  Ky.  612,  26  S.  W.   801  (1701):      "A  servant  or  deputy,  as 

(1894) ;     Osborne    v.    Morgan,    137  such,  cannot  be  charged  for  neglect, 

Mass.     1     (1884);     Steinhauser     v.  but    the    principal    only    shall    be 

Spraul,  114  Mo.   551,   21   S.  W.   515  charged  for  it;   but  for  a  misfeas- 

(1892);  Schumpert  v.  Southern  Ry.,  ance,  an  action  will  lie  against  a 

65   S.  C.   332,  43   S.  E.   813    (1903) ;  servant  or  deputy,  but  not  as  a  dep- 

Greenberg  v.  Whitcomb  Lumber  Co.,  uty    or    servant,   but   as   a  wrong- 

90  Wis.  225,  63  N.  W.  93,  28  'L.  R.  doer." 

A.  439,  48   Am.   St.   R.   911    (1895) ;  4.  Story  on  Agency,  §  308. 

Warax   v.   Cincinnati,   etc.,  Ry.,   12  5.  Hill    v.    Caverly,   7   N.  H.   21S 

Fed.  637  (1896) ;  Helms  v.  Nor.  Pac.  (1834) ;  Calvin  v.  Holbrook,  2  N.  Y. 

Ry.,  120  Fed.  389  (1903);  Brower  v.  126   (1848). 
Northern  Pac.   Ry.,   109  Minn.   385, 
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voluntarily  assumed  a  duty  towards  such  persons,  as  well  as  towards 
his  employer;  and  must  respond  accordingly  for  its  non-perform- 
ance. This  view  is  sustained  by  the  weight  of  modern  authority,* 
although  some  courts  have  felt  constrained  to  characterize  such 
misconduct  of  the  agent  or  servant  as  misfeasance '  rather  than 
non-feasance.  Other  courts  prefer  the  views  of  Holt  and  Story, 
that  agents  or  servants  are  not  liable  to  third  persons  for  mere  omis- 
sions of  duty,  but  only  for  the  actual  commission  of  some  positive 
wrong.* 

208.  Tort  Liability  of  ServEint  to  Master.  If  the  agent  or  serv- 
ant unjustifiably  assaults  his  employer,  or  wrongfully  injures ' 
or  converts  ^*  his  property,  he  is  liable  to  him  in  tort,  precisely  as 
he  would  be  to  any  other  person.  But  in  many  cases,  the  master 
has  the  option  to  proceed  against  the  servant  or  agent  in  tort,  when 
but  for  the  relationship  between  them  he  would  be  limited  to  an 
action  for  a  breach  of  contract.  Even  in  the  absence  of  an  express 
stipulation  on  the  subject,  it  is  an  implied  term  of  the  contract  of 
employment,  that  the  employee  will  be  loyal  to  his  employer,  and 
abstain  from  misconduct  harmful  to  him.     For  a  breach  of  these 

6.  Mayer    v.    Thompson-Hutcbin-    L.  R.  A.  N.  S.  809   (1910). 

son  Co.,  104  Al.  611,  16  So.  620,  28  &  Dean  v.  Brock,  11  Ind.  App. 
L.  R.  A.  433,  53  Am.  St  R.  88  507,  38  N.  E.  829  (1894);  DeLaney 
(1894) ;  Baird  v.  Shipman,  132  111.  v.  Rochereau,  34  La.  Ann.  1123,  44 
16,  23  N.  E.  384,  7  L.  R.  A.  128,  22  Am.  R.  456  (1882) ;  Feltus  v.  Swan, 
Am.  St.  R.  504  (1890) ;  Longb  v.  62  Miss.  415  (1884) ;  Denny  v.  Man- 
John  Davis,  etc.,  Co.,  30  Wash.  204,  hattan  Ry.,  5  Den.  (N.  Y.)  639 
70  Pac.  491  (1902).  See  3  Col.  Law  (1848);  Vah  Antwerp  v.  Linton,  89 
Rev.  116-118,  for  an  excellent  dis-  Hun.  417  (1895) ;  Drake  v.  Hogan, 
cnssion  of  this  topic.  Murray  v.  108  Tenn.  265,  67  S.  W.  470  (1902) ; 
Cowherd,  148  Ky.  591,  147  S.  W.  6,  Lobadie  v.  Hawley,  61  Tex.  177,  48 
40  L.  R.  A.  N.  S.  617  (1912) ;  Ellis  Am.  R.  278  (1884) ;  Carey  v.  Roche- 
T.  Southern  Ry.,  72  S.  C.  465,  52  S.  reau,  16  Fed.  87  (1883) ;  Bryce  v. 
E.  228,  2  L.  R.  A.  N.  S.  378  (1905).  Southern   Ry.,  125  Fed.  958   (1903). 

7.  Osborne  v.  Morgan.  130  Mass.  9.  Mobile,  etc.,  Ry.  t.  Clanton,  59 
102,  39  Am.  R.  437  (1881) ;  Ellis  v.  Al.  392,  31  Am.  R.  15  (1877)  ;  Zul- 
McNaughton,  76  Mich.  237,  42  N.  W.  kee  v.  Wing,  20  Wis.  498.  91  Am. 
1113,  15  Am.  St.  R.  308  (1889);  Lett-  Dec.  425   (1866). 

man  v.  Harnett.  62  Mo.  159  (1876) ;        10.  Scott  v.  Rogers,  31  N.  Y.  676 

Horner  v.  Lawrence,  37  N.  J.  L.  46  (1864) ;   Laverty  v.  Sneathen,  68  N. 

(1874);     Consolidated    Gas    Co.    t.  Y.  522.  23  Am.  R.  184  (1877). 
Conner.  114  Md.  140,  78  At.  725,  32 
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engagements,  the  master  has  a  remedy  either  in  a  contract "  or  a 
tort  action,^  as  he  may  prefer."  Ordinarily,  he  prefers  the  latter ; 
and  if  his  property  has  been  damaged  by  the  servant's  miscon- 
duct," or  if  he  has  been  compelled  to  pay  damages  to  third  per- 
sons,^°  because  of  such  misconduct,  he  proceeds  in  tort  against  the 
servant. 

209.  Joint  Actions  Against  Master  and  Servant.  Whenever 
the  master  is  an  active  participant  with  the  servant  in  the  commis- 
sion of  a  tort,  or  has  actually  authorized,  commanded  or  ratified 
it,  he  may  be  joined  wilii  the  servant  in  a  tort  action  for  redress." 
Thus  far,  all  authorities  are  agreed.  If,  however,  the  servant  is 
the  only  actual  wrongdoer,  and  the  master's  liability  is  due  solely 
to  his  position  as  master,  the  right  of  the  injured  party  to  join 
them  as  defendants  is  a  question  upon  which  the  authorities  diifer. 

In  England,  this  right  seems  to  be  unquestioned,^^  although  a 

11.  Blxby  V.  Parsons,  49  Conn.  483,  15.  Smith  v.  Foran,  43  Conn.  244, 
489,  44  Am.  R.  246  (1882):  "The  21  Am.  R.  647  (1875);  Georgia 
plaintiff  seeks  to  recover  the  wages  Southern  Ry.  v.  Jossey,  105  Ga.  271, 
on  the  contract  of  hiring.  The  31  S.  B.  179  (1898);  Grand  Trunk 
cases  show  that  the  seducer  of  de-  Ry.  v.  Latham,  63  Me.  177  (1874) ; 
fendant's  daughter  broke  that  con-  Costa  v.  Yoachim,  104  La.  170,  28 
tract,  and  these  damages  resulted  So.  932  (1900) ;  Compagnie  de  NaT. 
to  the  defendant  in  consequence  of  Fran.  v.  Burlay,  183  Fed.  166  (1910), 
the  breach.  This  gives  the  defend-  plaintiff  recovered  damages  from  a 
ant  the  same  right  to  recoup  the  harbor  pilot  for  loss  sustained  by 
damages  that  he  would  have  had,  if  his  negligence,  in  anchoring  vessel 
the  servant  (the  plaintiff)  had  in-  in  an  unlawful  place, 
tentionally  killed  the'  defendant's  16.  Petrie  v.  Lament,  1  Car.  &  M. 
horse,  or  burned  his  dwelling,  for  9g,  96  (1841) ;  Hill  v.  Caverly,  7  N. 
in  such  cases  the  contract  of  hiring  H.  215,  26  Am.  Dec.  735  (1834) ; 
would  be  broken. '■  Caldwell   v.    Sacra,   Littell's   Select 

12.  Greenfield  Savings  Bank  v.  Si-  Cases  (Ky.)  118,  12  Am.  Dec.  285, 
mons,  133  Mass.  415  (1882).  and    cases    cited    in    note    thereto 

13.  See  supra,  IT  20  and  Industrial  (1811) ;  Hewlett  v.  Swift,  3  Allen 
&  Gen.  Trust  Co.  v.  Tod,  170  N.  T.  (85  Mass.)  420  (1862). 

233,  63  N.  E.  285  (1902),  holding  the        17.  Michael  v.  Alestree,  2  Lev.  172, 

agent  liable  only  for  breach  of  con-  S   C,  sub.  nom.  Mitchell  v.  Alestree. 

tract.  1  Vent.  295;   Mitchell  v.  Alestry,  3 

14.  Mobile,  etc.,  Ry.  v.  Clanton,  59  Keb.  650  (1687) ;  Moreton  v.  Hov- 
Al.  392,  31  Am.  R.  15  (1877) ;  Odd  dem,  4  B.  &  C.  223,  10  E.  C.  L.  316 
Fellows'  Assoc,  v.  James,  63  Cal.  (1825);  Steel  v.  Lester,  3  C.  P.  D. 
598,  49  Am.  R.  107   (1883);   Zulkee  121   (1877). 

V.  Wing,  20  Wis.  408,  91  Am.  Dec. 
425  (1866). 
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learned  writer  has  suggested  that  "  it  is  better  generally  to  sue  only 
the  master."  ^*  The  weight  of  authority  in  this  country  seems  to 
accord  with  the  English  decisions.  In  the  leading  case  on  this  side 
of  the  controversy,  the  learned  judge  said: "  "  in  a  case  of  strict 
negligence  by  a  servant  while  employed  in  the  service  of  his  master, 
I  see  no  reason  why  an  action  will  not  lie  against  both  jointly. 
They  are  both  guilty  of  the  same  negligence,  at  the  same  time,  and 
under  the  same  circumstances ;  the  servant  in  fact,  and  the  master 
constructively,  by  the  servant,  his  agent."  This  doctrine  has  been 
repeatedly  approved  in  New  York,^"  and  has  been  accepted  in  many 
other  jurisdictions.^ 

210.  The  Opposite  View.  The  leading  case,  in  opposition  to 
this  view,  is  that  of  Parsons  v.  Winchell.^  According  to  this  de- 
cision, "  the  act  of  the  servant  is  not  the  act  of  the  master,  even  in 
legal  intendment,"  in  cases  such  as  we  are  now  considering.  "  The 
master  is  liable  not  as  if  the  acts  were  done  by  himself,  but  because 
the  law  makes  him  liable,"  while  the  servant  is  liable  because  of  his 
personal  act  in  doing  the  wrong.  Liabilities  created  on  two  such 
wholly  different  grounds,  it  is  declared,  cannot  and  ought  not  to 
be  joint.^    Moreover,  it  is  urged,  "  if  the  master  and  servant  were 

18.  Smith,  Master  and  Servant  from  the  relation  of  master  and 
(5th  Ed.),  285,  note  t.  servant  they  are  united  or  identi- 

19.  Cowen,  J.,  in  Wright  v.  Wll-  fied  in  the  same  tortious  act  result- 
cox,  19  Wend  (N.  Y.)  343,  32  Am.  Ing  In  the  same  Injury."  Howe  v. 
Dec.  507  (1838).  Northern  Pac.  Ry.,  30  Wash.  569,  70 

20.  Suydam  v.  Moore,  8  Barb.  (N.  Pac.  1100,  60  L.  R.  A.  949  (1902) ; 
Y.)  358  (1850) ;  Montfort  v.  Hughes,  McHugh  v^  Nor.  Pac.  Ry.,  32  Wash. 
3  E.  D.  Smith  (N.  Y.)  591  (1854);  30,  72  Pac.  450  (1903);  Greenberg 
Phelps  V.  Wait,  30  N.  Y.  78  (1864).  v.  Whitcomb  Lumber  Co.,  90  Wis. 

21.  Chicago  &  A.  Ry.  v.  Wise,  206  225,  63  N.  W.  93,  28  L.  R.  A.  439, 
111.  453,  69  N.  E.  500,  503  (1903) ;  48  Am.  S.  R.  911  (1895) ;  Charman 
Chesapeake  &  O.  Ry.  v.  Dixon,  104  v.  Lake  Erie  Ry.,  105  Fed.  449 
Ky.  608,  47  S.  W.  615  (1898) ;  S.  C.  (1900) ;  Riser  v.  Southern  Ry..  116 
In  179  U.  S.  131,  21  Sup.  Ct.  (1900),  Fed.  215  (1902). 

but  this  point  left  undecided  by  the  22.  5  Cush.  (69  Mass.)  692,  52  Am. 

Supreme  Court.     Winston's  Adm'r.  Dec.  745  (1850). 

V.  111.  Cent.  Ry.,  Ill  Ky.  954,  65  S.  23.  Warax  v.  Cincin.  etc.,  Ry.,  72 

W.    13,    65     L.     R.    A.    603    (1901) ;  Fed.  637  (1896) ;  Helms  v.  Nor.  Pac. 

Wright    V.    Compton,    53    Ind.    337  Ry.,  120  Fed.  389   (1903);   Mulchey 

(1876) ;  Schumpert  v.  Southern  Ry.,  v.  Methodist  Relig.  Soc,  125  Mass. 

65   S.  C.   332,  43   S.  B.   813    (1903):  487  (1878);  Clark  v.  Fry,  8  Ohio  St. 

"Both    are    lia'ole    joint'y,    because  385  (1858). 
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jointly  liable  to  an  action,^  the  judgment  and  execution  would  be 
against  them  jointly  as  joint  wrongdoers,  and  the  master,  if  he 
alone  should  satisfy  the  execution,  could  not  call  on  the  servant  for 
reimbursement,  nor  even  for  contribution."  ^* 

The  last  objection  seems  to  be  without  force;  for  the  master 
could  certainly  obtain  reimbursement  from  the  negligent  servant 
if  himself  free  from  actual  fault.  Even  as  between  joint  tort-feas- 
ors, contribution  is  allowed,  if  they  are  not  intentional  wrong- 
doers.^ 

211-  Employers'  Liability  Statutes.  The  common  law  liability 
of  employers,  as  set  forth  in  preceding  paragraphs,  has  been  modi- 
fied greatly  by  State  and  federal  legislation.  It  is  not  possible, 
here,  to  do  more  than  outline,  briefly,  the  most  important  changes 
wrought  by  such  legislation.  First,  it  limits,  to  a  varying  extent, 
the  common  law  right  of  master  and  servant  to  contract  for  the 
former's  exemption  from  liability  to  the  latter.^*  Second,  it  im- 
poses upon  the  employer  the  duty  of  providing  various  safety  ap- 
pliances, at  the  peril  of  absolute  liability  for  injuries  sustained  by 
servants  if  such  appliances  are  absent.^  Third,  the  defense  of 
fellow  service  is  modified  or  abolished.^'  Fourth,  the  defense  of 
contributory  negligence  on  the  part  of  the  injured  servant  is  taken 
away  or  curtailed.^ 

212.  Workmen's  Compensation  Acts.  These  have  modified 
the  common  law  liability  of  employers  even  more  radically  than 
the  legislation  above  described.     They  have  taken  various  forms 

24.  Campbell  v.  PorUand  Sugar  27.  Chicago,  B.  &  Q.  Ry.  v.  United 
Co.,  62  Me.  553,  16  Am.  R.  503  States.  220  U.  S.  559.  31  Sup.  Ct. 
(1873);  Page  v.  Barker,  40  N.  H.  47    612   (1911). 

(1860).  28.  El  Paso  &  N.  E.  Ry.  ▼.  Gutier- 

25.  Palmer  v.  Wick,  etc.,  Co.  rez,  215  U.  S.  87,  30  Sup.  Ct  21 
(1894),  A.  C.  318;  Armstrong  County  (1909),  aftg.  102  Tex.  378,  117  S.  W. 
V.     Clarion     County,     66     Pa.     218  426   (1909). 

(1870).  29.  Kelley  v.  Great  Nor.  Ry..  152 

26.  Mondou  v.  New  York,  N.  H.  Fed.  211  (1907),  and  cases  cited  In 
&  H.  Ry.,  223  U.  S.  1,  52,  32  Sup.  the  opinion;  Thornton's  Federal 
Ct.  169,  38  L.  R.  A.  N.  S.  44  (1912).  Employers'  Liability  Act,  §§  44-84 
Cited    also    as    Second    EmployeirB'  (2d  Ed.  1912). 

Liability  Cases. 
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ill  this  country,  and  some  of  the  statutes  have  been  declared  un- 
constitutional ; "  while  others  have  been  held  valid."  Their  prin- 
cipal features  are  described  in  the  cases  cited,  as  well  as  in  various 
text  books.'^ 


80.  Ives  V.  South  Buffalo  Ry.,  201 
N.  Y.  271,  94  N.  E.  431,  23  Ann. 
Cases,  156  and  note,  34  L.  R.  A. 
N.  S.  162  and  note  (1911) ;  Cunning- 
ham V.  North  Western  Imp.  Co,  44 
Mont  180,  119  Pac.  554   (1911). 

31.  State  ex  rel.  Taple  v.  Crea- 
mer,  88   Oh.   St   349,   97   N.  E.   602 


(1912);  Borgnis  v.  Palb  Co.,  147 
Wis.  327,  133  N.  W.  209,  37  L.  K.  A. 
N.  S.  489  (1911);  State  ex  rel. 
Davis-Smith  Co.  v.  Clausen,  65 
Wash.  156,  117  Pac.  1101,  37  L.  R. 
A.  N.  S.  466   (1911). 

32.  Boyd  on  Workmen's  Compen- 
sation, (1913). 
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CHAPTER  V. 

bemedies. 
§  1.  Development  of  Remedies. 

213.  Historical  Sketch.  The  history  of  remedies  for  torts  pre- 
sents four  stages  of  development.  In  primitive  ages,  the  law,  so 
far  as  it  deals  at  all  with  this  topic,  throws  upon  the  victim  the 
duty  of  redressing  his  injuries — it  "  expects  men  to  help  them- 
selves when  they  have  been  wronged."  ^  It  is  true  that  "  self-help  " 
of  this  sort  more  frequently  resiilted  in  punishing  the  wrongdoer 
than  in  compensating  the  party  who  had  been  wronged.  It  took 
the  form  of  the  right  of  "  feud,"  or  private  warfare,  to  revenge  an 
injury,  rather  than  the  right  of  distraining  property  of  the  wrong- 
doer as  a  means  of  coercing  him  to  pay  money  or  do  an  act.  And 
yet,  the  right  of  "  distress "  is  probably  as  old  as  the  right  of 
"  feud."' 

Undoubtedly,  this  policy  of  early  law  is  due,  in  part,  to  the 
weakness  of  the  primitive  state.  As  government  becomes  more 
powerful,  and  as  experience  discloses  the  wastefulness  and  inef- 
ficiency of  "  self-help,"  courts  of  justice  are  opened  for  the  settle- 
ment of  private  disputes,  and  the  law-suit  is  offered  to  the  dis- 
putants as  "  an  alternative  to  private  reprisals,  a  mode  of  stanch- 
ing personal  or  hereditary  blood-feuds  other  than  slaughter  or 
plunder."  '  During  this  second  stage  of  legal  development,  the  law- 
suit is  only  an  alternative.  The  person  harmed  is  not  bound  to 
seek  redress  in  a  court  of  justice.  Private  warfare  may  still  be 
waged.  Even  if  the  wrongdoer  is  brought  into  court  and  a  judg- 
ment rendered  against  him,  he  can  refuse  to  abide  by  the  decision. 
The  court,  at  that  time,  "  had  no  power  of  directly  enforcing  its 
decrees.  The  man  who  disobeyed  the  order  of  the  court  went  out 
of  the  law :  his  kinsmen  ceased  to  be  responsible  for  his  acts,  and 
the  kinsmen  of  those  who  injured  him  became  also  irresponsible ; 

1.  Pollock  and  Maitland,  History  v.  Fisher,  16  Phil.  (Pa.)  170  (1883). 
of  English  Law  (1st  Ed.),  572.  8.  Maine,  Early  Law  and  Custom, 

2.  Ibid.,  p.  573;  Markby,  Elements  p.  381. 
of  Law  f5th  Ed.),  826-830;  Furbush 
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and  thus  he  carried  his  life  in  his  hand."  The  earliest  service  of 
courts  of  justice  "  to  mankind  was  to  furnish  an  alternative  to 
savagery,  not  to  suppress  it  wholly."  * 

The  third  stage  of  development  is  marked  by  a  stringent  pro- 
hibition of  "  self-hejp  "  in  almost  every  direction.  It  is  thought 
of  as  "  an  enemy  of  the  law,  a  contempt  of  the  King  and  his  court. 
*  *  *  The  man  who  is  not  enjoying  what  he  ought  to  enjoy 
should  bring  an  action ;  he  must  not  disturb  an  existing  seizure,  be 
it  of  land,  of  chattels,  or  of  incorporeal  things,  be  it  of  liberty,  of 
serfage  or  of  the  marital  relationship."  ^ 

During  the  later  middle  ages,  according  to  the  authority  just 
quoted,  the  law  became  laxer  on  this  topic,  and  at  present  is  "  per- 
manently lax.  *  *  *  In  our  own  day,  our  law  allows  an 
amount  of  quiet  self-help  that  would  have  shocked  Braeton,  It 
can  safely  allow  this,  for  it  has  mastered  the  kind  of  self-help  that 
is  lawless." 

§  2.  Self-Help. 

214-  Defense  of  Self  and  Property.  This  form  of  self-help, 
which  the  early  common  law  discountenanced,  but  which  the  law 
now  tolerates,  has  been  considered  to  some  extent  already,*  and  will 
be  referred  to  hereafter,  in  connection  with  trespass  to  person  and 
to  property.  It  is  sufficient,  at  this  time,  to  state  very  briefly  the 
rules  relating  to  forcible  re-entry  upon  lands,  and  to  forcible  re- 
caption of  chattels. 

215.  Forcible  Entry  and  Detainer.  Prior  to  1381,  the  common 
law  permitted  a  man  to  regain  by  force  lands  of  which  he  was 
forcibly  disseized.  Under  pretense  of  enforcing  this  right,  power- 
ful men  forcibly  ejected  their  weaker  neighbors  and  retained  pos- 
session of  lands  thus  acquired.  To  remedy  this  evil,  statutes  were 
enacted  in  the  latter  part  of  the  fourteenth  century,  prohibiting, 
under  pain  of  criminal  punishment,  the  forcible  entry  into '  and 
the  detainer  of '  lands,  except  in  cases  where  the  entry  or  detainer 
was  given  by  law.     These  statutes,  as  subsequently  amended  in 

4.  Ibid.,  p.  387.  6.  Ante.  ch.  Ill,  §  6. 

5w  Pollock  and  Maitland,  History       7.  5  Rlc.  II,  c.  7  (1381). 
of  English  Law  (1st  Ed.),  p.  572.  8.  15  Ric.  II,  o.  2  (1391). 
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England,*  have  become  a  part  of  the  common  or  statute  law  of  most 
of  our  States.  Their  object,  it  has  been  declared,  is  "  to  prevent 
any  and  all  persons,  with  or  without  title,  from  assuming  to  right 
themselves  with  the  strong  hand,  after  feudal  fashion,  when  peace- 
able possession  cannot  be  obtained,  and  to  compel  them  to  lie  more 
pacific  course  of  suits  in  court,  where  the  weak  and  strong  stand 
upon  equal  terms."  ^° 

The  statute  of  Henry  VI  provided  that  the  person  forcibly 
turned  out  or  kept  out,  in  violation  of  the  statutes  of  Richard  II, 
should  be  restored  to  his  possession.  It  followed,  therefore,  that  if 
a  person,  rightfully  entitled  to  possession,  gained  such  possession 
by  forcible  entry,  he  should  be  punished  for  the  breach  of  the  peace 
by  a  fine  to  the  King,  and  by  losing  the  possession  thus  illegally 
acquired ;  "  but  he  was  not  liable  in  damages  to  the  wrongful  occu- 
pant whom  he  had  forcibly  ejected  or  repelled,*^  except  "  for  an 
independent  wrong;  some  act  which  could  be  justified  only  if  he 
was  in  lawful  possession."  " 

216.  In  this  country,  neither  the  statutes  nor  the  decisions  are 
uniform  upon  these  points.  Some  States  punish  forcible  entry  and 
detainer  as  crimes,  but  do  not  give  a  civil  action  against  one  guilty 
of  these  offenses,  if  he  was  entitled  to  possession,  either  for  tres- 
pass, quare  clausum  fregit,  or  for  damages  to  the  wrongful  occu- 
pant."   But,  in  most  jurisdictions,  even  the  owner  of  land  who  is 

9.  Hen.  VI,  c.  9  (1430) ;  31  Ellz.  c.  "  Upon  the  whole,  we  Uiink  the 
11  (1589);  21  Jac.  I.  c.  15  (1623).       better  view  is  that  the  legislature. 

10.  Vinson  v.  Flynn,  64  Ark.  453,  after  making  first  trial  of  the  aa- 
43  S.  W.  146,  39  L.  R.  A.  415  (1897).  cient  system  under  which  a  posses- 

11.  Pollock,  Torts  (6th  Ed.),  p.  sion  ended  by  force  might  be  re- 
370.  stored    without    regard  to  title  or 

12.  Ibid.,  Clerk  and  Lindsell,  right  of  possession,  thought  it  bet- 
Torts  (2d  Ed.),  286-8.  Harvey  v.  ter  to  provide  that  those  only  who 
Brydges,  14  M.  &  W.  437  (1845).  had  a  right  of  possession  should  be 

13.  Beddall  v.  Maitland,  17  Ch.  D.  put  in  by  the  courts,  and  to  leave 
174,  50  L.  J.  Ch.  401  (1881),  holding  to  the  criminal  law  the  acts  of  onu 
that  the  wrongful  occupant  could  who,  being  entitled  to  possession, 
not  recover  damages  for  forcible  takes  it  by  prohibited  force.''  Low 
eviction,  but  could  for  injury  to  his  v.  Elwell,  121  Mass.  309,  23  Am.  R. 
furniture  which  was  put  out  of  the  272  (1876),  "landlord  not  liable  for 
house.  force  upon  person  of  tenant  neces- 

14.  Page  v.  Dwight,  170  Mass.  29,  sary  to  effect  his  removal,  after  the 
48  N.  B.  850,  39  L.  R.  A.  418  (1897) :  termination  of  his  tenancy."      Mug- 
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entitled  to  immediate  possession  is  not  allowed  to  take  the  law  into 
his  own  hands,  and  gain  possession  by  the  exercise  of  force  which 
amounts  to  a  breach  of  the  peace.  If  he  acquires  possession  in  that 
way,  he  may  be  compelled  to  restore  it  and  pay  damages  for  tres- 
pass upon  the  property,  as  well  as  for  injuries  inflicted  upon  the 
persons  of  the  wrongful  occupants  who  resist  the  wrongful  entry.*" 
If,  however,  he  can  gain  possession  peaceably,  he  may  resort  to 
force  to  retain  it,  without  being  chargeable  with  wrongful  de- 
tainer," and  he  may  resort  to  force  to  eject  a  mere  trespasser.*** 

217.  Forcible  Recaption  of  Chattels.  In  England,  there  seems 
to  be  no  doubt  that  h^  who  is  entitled  to  the  immediate  possession 
of  a  chattel  is  legally  justified  in  using  whatever  force  is  reasonably 
necessary  to  recover  it,  either  from  a  trespasser,  or  from  an  inno- 
cent third  person  claiming  under  the  trespasser."  There  is  no 
statute  relating  to  such  forcible  recapture,  similar  to  those  prohibit- 
ing forcible  entry  and  detainer,  in  the  case  of  lands;  and  it  has 
been  judicially  declared  that,  "  if  the  owner  was  compelled  by  law 
to  seek  redress  by  action  for  a  violation  of  his  right  of  property,  the 
remedy  would  be  often  worse  than  the  mischief,  and  the  law  would 
a^ravate  the  mischief  instead  of  redressing  it."  *' 

Many  courts  in  this  country  have  taken  the  same  view.**    On  the 

ford  V.  Richardson,  6  Allen  (88  Y.  427,  24  N.  E.  937  (1890);  Sin- 
Mass.)  76  (1863),  landlord  is  not  clair  v.  Stanley,  69  Tex.  718  (1888); 
liable  for  assault  and  battery,  who  Dustin  v.  Cowdrey,  23  Vt  631 
uses  only  such  force  as  is  necessary  (1851). 

to  subdue  resisting  tenant  who  is  16.  Bliss  v.  Johnson,  73  N.  Y.  529, 

wrongfully  in  possession.    See  Ster-  534   (1878). 

ling  V.  Warden,  51  N.  H.  217,  12  Am.  Ifia.  Schwinn  v.  Perkins,  79  N.  J. 

R.  80   (1871);   Gillespie  v.  Beeches,  L.  515,  78  At.  19,  32  L.  R.  A.  N.  S. 

85  Mich.  347.  48  N.  W.  561   (1891);  51  and  note   (1910). 

Allen  V.  Kelly,  17  R.  I.  731,  24  At.  17.  Clerk  and  Ldndsell,  Torts  (2d 

776,  16  L.  R.  A.  798  (1892);  Steams  Ed.),    p.     124,   Pollock,   Torts    (6th 

V.  Sampson,  59  Me.  568,  8  Am.  R.  Ed.),  p.  372. 

442    (1871) ;    Manning  v.  Brown,  47  18.  Blades  v.  Higgs,  10  C.  B.  N.  S. 

Md.  506   (1877).  713,    30    L.    J.    C.    P.    347    (1861); 

lo.  Denver,  etc.,  Ry.  v.  Harris,  122  Anonymous,  Keil,  f.  92  pi.  4  (1506), 

U.    S.    597,    607.    7    Sup.  Ct   1286  accord. 

(1886);   Ely    v.    Yore,  71   Cal.  130  19.  Baldwin  v.  Hayden,   6   Conn. 

(1886);   Larkin  v.  Avery.  23  Conn.  453  (1827).    In  Hemingway  v.  Hem- 

304  (1854) ;  Reeder  v.  Purdy,  41  111.  ingway.    58    Conn.  443,  19  At  766 

279  (1866);  Bristor  v.  Burr,  120  N.  (1890),  the  right  of  forcible  recap- 
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other  hand,  it  has  been  held  that  the  use  of  force,  amounting  to  a 
breach  of  the  peace,  is  justifiable  in  defending  one's  possession 
against  a  wrongdoer,  but  not  in  regaining  a  possession  which  he 
has  lost.  "  There  is  no  doubt,"  it  is  said  by  these  courts,  "  that 
one  having  either  the  general  or  special  right  of  property  in  per- 
sonal chattels,  may,  if  wrongfully  dispossessed  thereof,  retake  them 
wherever  he  can  find  them,  provided  he  can  obtain  peaceable  pos- 
session ;  ^  but  the  law  more  highly  regards  the  public  peace  than 
the  right  of  property  of  a  private  individual,  and  therefore  forbids 
recaption  to  be  made  in  a  riotous  or  forcible  manner."  ^^ 

Even  in  jurisdictions  holding  this  doctrine,  the  right  of  the 
owner  to  forcibly  rescue  his  property  from  a  thief  is  recognized.^ 
Such  force  is  employed,  it  is  said,  in  defense  of  the  owner's  legal 
possession,  and  not  to  regain  a  possession  which  has  been  lost.  And 
some  of  the  authorities  cited  above,  as  following  tlie  English  deci- 
sions, may  not  have  been  intended  to  stand  for  any  broader  doc- 

tion  seems  to  be  limited  to  cases  of  peaceful     remedies     would     prove 

"  momentarily    interrupted    posses-  equally   efficacious,   should   not   be 

sion,"  cases  where  there  is  ground  sustained." 

for  saying  that  the  recaptor  is  vlr-  20.  Stanford  v.  Howard,  103  Tenn. 

tually  exercising  the  right  of  de-  24,  52  S.  W.  140   (1899),  recapture 

fense;  Comm.  v.  Donahue,  148  Mass.  of  money  lost  at  poker. 

529,  20  N.  B.  171,  2  L.  R.  A.  623,  12  21.  Bobb   v.    Bosworth,    2   Littell, 

Am.  S.   R.   591    (1889);    same  doc-  (Ky.)   81,  12  Am.  Dec.  273   (1808); 

trine,  Hopkins  v.  Dickson,  59  N.  H.  Story    v.    State,    71    Al.    329,    338 

235   (1879);  Moore  v.  Shenk,  3  Pa.  (1882);  Winter  v.  Atkinson,  92  111. 

13,  45  Am.  Dec.  618  (1846),  semble;  App.  162  (1899);  Andre  v.  Johnson, 

Anderson    v.    State,    6    Baxt.     (65  6  Blackf.   (Ind.)   375    (1843);   Stuy- 

Tenn.)    608    (1872);    Hodgeden    v.  vesent  v.  Wilcox,  92  Mich.  233,  239, 

Hubbard,  18  Vt.   504,  46  Am.  Dec.  52  N.  W.   465,  31  Am.   St   R.   580 

167  (1846);  Hite   v.  Long,  6  Rand.  (1892);   Bowman  v.  Brown,  55  Vt. 

457  (Va.),  18  Am.  Dec.  719  (1828);  184    (1882);    Barnes   v.    Martin,    15 

State  V.  Dooley,  121  Mo.  591,  26  S.  Wis.   240,  82  Am.  Dec.   670    (1862); 

W.  558  (1894).    At  p.  599,  the  court  Bliss  v.  Jonson,  73  N.  Y.  529,  534 

says:      "Where    one's  property  is  (1878);   Davis  v.  Whitridge,    16    S. 

taken  with  felonious  Intent    •    *    *  C.  575   (1881) ;   Kirby  v.  Foster    17 

great  force  biay  be  resorted  to  with  R.  I.  437,  22  At.  1111,  14  L.  R.  A. 

propriety;     but     where     there     is  317,    with    note    (1892);    Sabre    v. 

clearly  no  felony,  but  mere  dispute  Mott,  88  Fed.  780   (1898). 

as  to  legal  ownership,  a  resort  to  22.  Gyre  v.  Culver,  47  Barb.   (N. 

violence,    disproportionate    to    the  Y.)   592   (1867). 
value  of  the  property,  and   where 
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trine  than  the  right  of  defending  legal  possession,  as  distinguished 
from  physical  custody.^ 

218.  Entering  Another's  Premises  to  Retake  Property.  If  A's 
chattels  have  been  wrongfully  placed  by  B,  or  with  his  consent, 
upon  his  premises,  or  if  B  has  sold  to  A  personal  property  thus 
located,  tiie  law  creates  a  license  in  A's  favor  to  enter  and  take  the 
property.'^  Such  a  license  exists  also  in  favor  of  the  owner  of 
cattle,  driven  along  the  highway,  when  they  wander  upon  adjoining 
lands  without  the  owner's  fault.^  As  this  license  is  created  by  the 
law,  ii  cannot  be  revoked  by  the  land  owner.^°  While,  however,  he 
has  no  legal  authority  to  revoke  the  license,  if  he  does  prohibit  A 
from  entering,  the  latter  is  not  justified  in  resorting  to  force  and 
violence  to  overcome  B's  opposition,  but  must  resort  to  legal  pro- 
cess," except  in  those  jurisdictions  which  permit  one  to  use  force  in 
retaking  his  property.^ 

23.  In  Johnson  v.  Perry,  56  Vt.  77  Am.  Dec.  231  (1861);  Emerson 
703,  48  Am.  R.  826  (1884),  the  court  v.  Shores,  95  Me.  237,  239,  49  At 
said:  "We  should  not  be  disposed  1051  (1901);  McLeod  v.  Jones,  105 
to  extend  the  law  of  the  Hodgeden  Mass.  403.  406  (1870). 

V.  Hubbard  case  (18  Vt  504).    But  27.  Herndon  v.  Bartlett  4  Porter 

we  are  not  disposed  to  overrule  it;  (Al.)  481,  494  (1837) ;  Chase  v.  Jef- 

or  to  adopt  a  rule,  that  when  one  ferson,  1  Houst  (Del.)  257  (1856) : 

man  goes  on  to  another's  premises,  Blount  v.  Mitchell,  1  Taylor  (N.  C.) 

without  leave  or  license,  and  under-  131   (1798) ;    Salisbury  v.  Green,  17 

takes   to  carry  away  his   property,  R.  I.  758,  24  At  787   (1892) ;  Roach 

the  latter  cannot  interfere  to  stop  v.  Damon,  2  Humph.  (21  Tenn.)  425 

it"  (1841). 

24.  Chapman  v\-.  Thumblethorp,  28.  Lambert  v.  Robinson,  162  Mass. 
Croke  Eliz.  329  (1594);  Patrick  v.  34.  37  N.  E.  753,  44  Am.  S.  R.  326 
Colerick,  3  .  M.  &  W.  483  (1838) ;  (1894) :  "  A  person  who  has  a  right 
Cuningham  v.  Yeomans,  7  Sup.  Ct  to  enter  upon  the  land  of  another. 
Rep.  (N.  S.  Wales)  149  (1868);  and  there  do  an  act  may  use  what 
Wheeldon  v.  Lowell,  50  Me.  499  force  is  required  for  that  purpose. 
(1862);  McLeod  v.  Jones,  105  Mass.  without  being  liable  to  an  action. 
403,  405  (1870) ;  Chambers  v.  Bedell,  If  he  commits  a  breach  of  the  peace, 
2  W.  &  S.  (Pa.)  225  (1841).  he  is  liable  to  the  commonwealth. 

25.  Goodwyn  v.  Chevely,  4  H.  &  N.  If  he  uses  excessive  force,  he  is 
631,  28  L.  J.  Ex.  298  (1859) ;  Hart-  liable  to  a  personal  action  ror  an 
ford  V.  Brady,  114  Mass.  466,  19  Am.  assault"  Yale  v.  Seely,  15  Vt  221 
R.  377  (1874).  (1843);  Mills  v.  Wooters,  59  III.  234 

26.  Wood  T.  Manley,  11  A.  &  E.  34  (1871). 
(1839) ;  White  v.  Elwell,  48  Me.  360, 

15 
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219.  Distress  as  a  Form  of  Self-Help.  This  ancient  remedy 
of  the  common  law,  "  whereby  a  party  in  certain  cases  is  entitled  to 
enforce  a  right  or  obtain  redress  for  a  wrong  in  a  summary  manner 
by  seizing  chattels  and  detaining  them  as  a  pledge  until  satisfaction 
is  obtained,"  still  exists ;  ^  but,  in  this  country,  its  exercise  is  regu- 
lated with  much  particularity  by  statute.^"  At  present,  therefore, 
it  partakes  far  more  of  the  nature  of  legal  process  than  of  "  self- 
help."^^  In  not  a  few  jurisdictions,  as  a  means  of  collecting  rent  — 
its  most  important  function  at  common  law  —  it  has  been  abolished 
by  statute,  or  is  treated  as  obsolete.'^  What  has  been  said  of  dis- 
tress for  rent  is  substantially  true  of  the  right  to  distrain  trespass- 
ing cattle.    It  is  in  the  main  a  statutory  right.'' 

220-  Abatement  of  Nuisances.  This  is  not  only  one  of  the  most 
ancient'*  forms  of  "  self-help,"  but  also  one  of  the  most  important 
at  the  present  time.  If  A  permits  trees  to  grow  upon  his  land  so 
near  B's  line  that  the  boughs  overhang,  or  the  roots  penetrate  the 
soil  of  B's  premises,  the  latter  may  abate  tbe  nuisance  by  cutting 
off  the  boughs  and  the  roots.'^    Some  courts  declare  that  B  ought  to 

29.  Clerk  &  Lindsell,  Torts    (2d  distress;    Wis.   Gen.   Laws   1898.    5 

Ed.),  chap.  12;    Stewart  v.  Bennln-  2181,  abolishes  dis.tress  for  rent 

ger,  138  Pa.  437,  21  At.  159   (1891).  33.  Oil    v.     Rowley,     69    111.     469 

80.  See  9  Am.  &  Eng.  Enc.  of  Law  (1873);   Frazier  v.  Nortlnua,  34  la. 

(2d  Ed.),  title  Distress;   same  title  82     (1871);     Northcote   v.   Smith,   4 

inl4Cyc.  523;  Machine  Co.  v.  Hlnk-  Ohio  C.  C.   R.   565    (1890);    Mooney 

ley,   23    S.    D.   509,   122    N.   W.    482  v.  Maynard,  1  Vt.  470  (1829). 

(1909),  •■  distress  for  taxes  is  not  a  34.  Bracton,    DeLegibus    Angliae, 

judicial   process."  Lib.   3,  f.   233:     "But  those  things 

31.  Flury  v.  Grimes,  52  Ga.  342  which  have  thus  been  raised  to 
(1874);  Patty  v.  Bogle,  59  Miss.  491,  cause  a  tortious  nuisance  *  *  »  may 
(1882).  be  immediately  and  recently,  whilst 

32.  Herr  v.  Johnson,  11  Col.  393,  the  misdeed  is  flagrant  (as  in  the 
18  Pac.  342  (1888) ;  Garrett  v.  Hugh-  case  of  other  disseysines)  demol- 
lett,  1  Har.  &  J.  (Md.)  3  (1800) ;  ished  and  thrown  down,  *  *  *  if  the 
Butcher  v.  Culver,  24  Minn.  §84,  594  complainant  is  sufficient  to  do  it; 
(1877),  referring  to  C.  140  L.  1877;  but,  if  not,  he  must  have  recourse 
Marye  v.  Dyche,  42  Miss.  347  (1869) ;  to  him  who  protects  rights."  At  p. 
Hosford  V.  Ballard,  39  N.  Y.  150  234  the  learned  author  advises  the 
(1868),. referring  to  ch.  274,  L.  1846;  victim  of  a  nuisance  to  proceed  by 
Crocker  v.  Mann,  3  Mo.  472  (1834) ;  an  assize  of  nuisance  rather  than 
Utah,  Genl.  Laws  1898,  §§  1407,  1408,  by  abatement  by  his  own  act. 
substitute  a  landlord's  lien  on  the  35.  Lemmon  v.  Webb,  63  L.  J.  Ch> 
tenant's  property  for  the  right  of  570  (1894),  3  Ch.  1.  12,  Lindley,  L.  J. 
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content  himself  with  this  remedy,  and,  if  he  brings  an  action  for 
damages,  when  the  injury  to  his  property  is  nominal,  should  be 
turned  out  of  court  because,  he  is  prosecuting  a  vexatious  and 
groundless  suit.''  Such  is  not  the  prevailing  view,  however.  He 
may  abate  the  action  by  his  own  act ;  but  he  is  not  bound  to  pursue 
this  course."  He  is  entitled  to  go  into  a  court  of  justice  for  the 
recovery  of  damages. 

221.  Risk  of  Abating.  Indeed,  a  person  takes  no  little  risk 
when  he  ventures  upon  abating  a  nuisance  by  his  own  act.**  While 
he  is  not  bound  to  save  the  property  which  constitutes  the  nuis- 
ance,'*  he  is  bound  to  exercise  a  care,  commensurate  with  the  ex- 
igencies of  the  situation,  and  if  valuable  property  is  destroyed  by 
reason  of  his  failure  to  exercise  such  care,  he  is  liable  to  its  owner 
for  damages.*"  The  true  theory  of  abatement  of  nuisance  is 
that  an  individual  citizen  may  abate  a  private  nuisance  injuri- 
ous to  him,  when  he  could  also  bring  an  action ;  *^  and  also  when  a 
common  nuisance  obstructs  his  individual  right,  he  may  remove  It 
to  enable  him  to  enjoy  that  right,  and  he  cannot  be  called  in  ques- 
tion for  so  doing.    As  in  the  case  of  obstruction  across  a  highway, 

"  This  has  been  declared  to  be  the  state  superintendent  of  canal  re- 
law  for  centuries,"  citing  2  Brooke  pairs,  had  to  pay  $1,856.14  and  costs 
Abr.  "  Nuisances,"  p.  105,  pi.  28  for  destroying  plaintiff's  canal  boat 
(1493);  Norris  v.  Baker,  1  Roll.  293  although  it  was  an  obstruction  to 
(1617),  and  later  authorities;  S.  C.  canal  navigation:  Bowden  v.  Lewis, 
affirmed  (1895),  A.  C.  1,  64  L.  J.  Ch.  13  R.  I.  189,  43  Am.  R.  21  (1881). 
205;  Hickey  v.  Mich.  Cen.  Ry.,  96  39.  McKeesport  Sawmill  Co.  v. 
Mich.  498.  55  N.  W.  989,  21  L.  R.  A  Penn.  Co.,  122  Fed.  184  (1903) ; 
729,  with  note,  35  Am.  S.  R.  621  Kendall  v.  Green  (N.  H.),  42  At. 
(1893).  178,  183  (1896);  Mark  v.  Hudson 
86.  Countryman  v.  LIghthill,  24  River  Bridge  Co.,  103  N.  Y.  28,  8  N. 
Hun.  (N.  Y.)  405  (1881)  ct;  Gran-  E.  243  (1886);  Phlliber  v.  Matson, 
dona  V.  Lovdal,  78  Cal.  611,  11  Pac.  14  Pa.  306  (1850) ;  Harrington  v. 
623,   12  Am.   St  R.  121    (1889).  Edwards,  17  Wis.  586,  86  Am.  Dec. 

37.  Buckingham  v.  Elliott,  62  Miss.  768    (1863) . 

296,  52  Am.  R.  188  (1884) ;  Missouri,  40.  Gumbert  v.  Wood,  146  Pa.  370, 

etc.,  Ry.  V.  Burt   (Tex.  Civ.  App.),  23  At  404  (1891). 

27  S.  W.  948  (1894).  41.  Anonymous,   Y.   B.   Ed.   IV.   f. 

38.  People  ex  rel.  Copcutt  v.  Board  34,  pi.  10  (1469) ;  Amoskeag  Mfg.  Co; 
of  Health,  Yonkers,  140  N.  Y.  1,  35  v.  Goodale,  46  N.  H.  53  (1865);  Cal- 
N.  E.  320,  23  L.  R.  A  481,  37  Am.  S.  ifornia  Civil  Code,  §§  3495,  3502, 
E.  522  (1893);  Hicks  v.  Dom,  42  modifying  Gunter  v.  Geary,  1  Cal. 
N.   Y.   47    (1870).      Defendant,    the  462  (1851). 
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and  an  unauthorized  bridge  over  a  navigable  watercourse,  if  he  has 
occasion  to  use  the  way,  he  may  remove  the  obstruction  *^  by  way  of 
abatement."  But  this  principle  does  not  justify  private  citizens 
in  breaking  into  a  saloon  where  spirituous  liquors  are  sold  in  viola- 
tion of  law,  and  destroying  the  liquors  and  saloon  fixtures.  The 
illegal  business  "  is  exclusively  a  public  nuisance ;  and  the  fact  that 
the  husbands,  wives,  children,  or  servants  of  any  persons  do  fre- 
quent such  a  place  and  get  intoxicating  liquor  there,  does  not  make 
it  a  special  nuisance  or  injury  to  their  private  rights,  so  as  to  au- 
thorize and  justify  such  persons  in  "  forcibly  abating  it.*' 

Even  when  a  public  nuisance  causes  such  special  damage  to  indi- 
vidulas  as  to  give  them  a  civil  action  against  the  wrongdoer,  they 
must  be  careful,  in  attempting  to  abate  it  by  their  own  acts,  not  to 
go  further  than  is  necessary  to  protect  themselves.  The  fact  that  a 
nuisance  is  maintained  in  a  particular  building,  does  not  authorize 
the  destruction  of  the  building,**  unless  that  is  essential  to  the 
abatement  of  the  nuisance.*^ 

l^otice  of  intention  to  abate  a  nuisance  is  rarely  necessary,"  ex- 
cept when  entry  must  be  made  upon  the  wrongdoer's  land  to  effect 
the  abatement,  or  human  life  will  be  endangered  if  notice  is  not 
given.*'  Vicious  animals,  whose  continued  existence  endangers 
human  life,  may  be  killed  by  anyone  without  notice.' 


,48 


42.  James  v.  Hayward  Croke,  44.  Brightman  v.  Inhabitants  of 
Charles,  184  (1631);  Hubbard  v.  Bristol,  65  Me.  443,  20  Am.  R.  711 
Deming,  21  Conn.  356  (1851) ;  Marey  (1876) ;  Clark  v.  Ice  Co.,  24  Mich. 
V.  Taylor,  19  111.  634  (1858) ;  Brown  508  (1872) ;  Griffith  v.  McCuUum,  46 
V.  DeGroff,  50  N.  J.  L.  409   (1887) ;  Barb.  (N.  Y.)  561  (1866). 

State  V.   Parrott,   71   N.  C.   311,  17  45.  Meeker  v.  VanRensselaer,  15 

Am.  R.  5   (1874);   Lancaster  T.  Co.  Wend.  (N.  Y.)  397  (1836),  cited  with 

V.  Rogers,   2  Pa.   114,  44  Am.   Dee.  approval   in   Lawton   v.   Steele,   119 

179  (1845) ;  Selman  v.  Wolfe,  27  Tex.  N.  Y.  226,  at  236   (1890) ;   Fields  v. 

68    (1863);    Larson   v.    Furlong,    63  Stokely,  99  Pa.  306,  44  Am.  R.  109 

Wis.  323  (1885).  (1882). 

43.  Brown  v.  Perkins,  12  Gray  (78  46.  Jones  v.  Williams,  11  M.  &  W. 
Mass.)  89  (1858);  Gocdsell  v.  Flem-  176  (1843);  Bstes  v.  Kelsey,  8  Wend, 
ing,  59  Wis.  52  (1883) ;  Ely  v.  Super-  (N.  Y.)  555  (1832). 

visors,  36  N.  Y.  297   (1867) ;   Moody  47.  Jones  v.  Jones,  1  H.  &  C.  1,  31 

V.  Supervisors,  46  Barb.  (N.  Y.)  659  L.  J.  Exch.  506  (1845) ;  Lane  v.  Cop- 

(1866);    State  v.   Paul,  5  R.   I.   185  sey    (1891),    3    Ch.    411;    Cal.    Civil 

(1858) ;  State  v.  Keeran,  5  R.  I.  497  Code,  §  3503. 

(1858) ;  Nation  v.  District  of  Colum-  48.  Woolf  v.  Chalker,  31  Conn.  121. 

bla,  34  App.  D.  C.  453,  26  L.  R.  A.  129     (1862);     Brill    v.    Flagler,     2J 
N.  S.  996  and  note  (1910). 
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§  3.    DAMAGES. 


222-  Action  for  Damages  Is  the  Ordinary  Tort  Remedy.  Al- 
though the  victim  of  a  tort  may  resort  to  ''  self-help,"  as  we  have 
seen,  and,  in  some  cases,  may  appeal  to  a  court  of  equity*'  for 
relief,  his  ordinary  remedy  is  a  common-law  action  for  damages. 
If  the  wrong  is  a  maritime  tort,  that  is,  a  wrong  committed  upon 
puhlic  navigable  waters  of  the  United  States,  but  of  such  a  char- 
acter as  had  it  been  committed  upon  the  land,  it  would  have  been 
remediable  by  a  common-law  action  for  damages,''"  it  is  within  the 
jurisdiction  of  the  Federal  Admiralty  Courts;  although  the  injured 
party  may  have  the  option  of  bringing  a  common-law  action.^^  If 
he  proceeds  in  admiralty,  not  only  will  the  litigation  be  conducted 
in  accordance  with  the  rules  of  practice  ^^  of  that  tribunal,  but  will 
be  governed  by  the  peculiar  rules  of  the  substantive  law  of  ad- 
miralty. One  of  these  is  that  admiralty  will  not  entertain  a  suit 
for  merely  nominal  damages  for  a  personal  tort.^  Another  is  that 
a  public  corporation  is  answerable  for  the  torts  of  the  master  and 
crew  of  a  vessel  which  it  owns,  although  it  is  employed  in  the  per- 
formance of  police  duties ;  and,  by  the  rule  of  the  common  law,  in 
the  jurisdiction  where  the  torts  were  committed,  the  doctrine  of 
respondeat  superior  does  not  apply  to  such  a  corporation.'*  On  the 
other  hand,  if  a  valid  claim  for  maritime  tort  exists,  it  may  be 
pursued  in  admiralty  by  proceedings  in  rem,  and  the  claimant  is 
not  limited  to  an  action  ,m  personam,^^  while,  if  the  injured  party 

Wend.    (N.  Y.)    354    (1840);   Brown  vessel  and  a  supporting  pier  of  a 

V.  Carpenter,  26  Vt.  638  (1854).  bridge. 

49.  Keener's  Cases  on  Equity  Jur-  52.  Wm.  Johnson  &  Co.  v.  Johan- 

isdiction.  Vol.  1,  Chaps.  5,  6  and  7;  sen,  86  Fed.  886  (1898);  The  Sagi- 

Pomeroy's      Equity      Juriprudence,  naw,  95  Fed.  703  (1899) ;  In  re  Cent. 

§§  1346-1358;  Story's  Equity,  i§  909-  Ry.  of  N.  J.  95  Fed.  700  (1899). 

950.    Infra,  chap,  xvii,  §  3.  5S.  Barnett  v.  Luther,  1  Curtis  C. 

.50.  Holmes  v.  Oregon,  etc..  Ry.,  5  C.  434  (1853);  In 're  Calif.  Nav.  and 

Fed.  75   (1880);   Waring  v.  Clarke,  Imp.  Co.,  110  Fed.  670  (1901). 

5  How.  (U.  S.)  451  (1847).  54.  Workman  v.  New  York  City. 

6L  Schooner  Robt.  Lewis  v.  Keka-  179  U.  S.  552,  21  Sup.  Ct  212,  45  L. 

noba,  114  Fed.  849,  52  C.  C.  A.  483  Ed.  314  (1900). 

(1902);    Martin  v.  West,  222  U.   S.  55.  The  Albert  Dumois,  177  U.  S. 

191,  32  Sup.  Ct  42,  36  L.  B.  A.  N.  240,  20  Sup.  Ct.  595,  44  L.  Ed.  751 

S.   592    (1911),  collision  between  a  (1900);    The   Northern   Queen,    117 

Fed.  906  (1902). 
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goes  into  a  common-law  court  for  redress,  his  action  must  be  in 
personam. 

223.  Damages  Are  of  Three  Sorts.  The  common  law  recog- 
nizes three  species  of  damages  in  tort  actions;  (1)  nominal,  (2) 
compensatory  or  ordinary,  and  (3)  punitive  or  exemplary.  In 
a  few  jurisdictions,  the  third  class  has  been  placed  under  statutory 
or  judicial  taboo.  "  It  is  not  the  province  of  the  jury,"  according 
to  the  view  prevailing  in  these  jurisdictions,  "  after  full  damages 
have  been  found  for  the  plaintiff,  so  that  he  is  fully  compensated 
for  the  wrong  committed  by  the  defendant,  to  mulct  the  defendant 
in  an  additional  sum  to  be  handed  over  to  the  plaintiff,  as  a  pun- 
ishment for  the  wrong  he  has  done  to  the  plaintiff."  ^ 

224.  Nominal  Damages.  Tort  actions  are  often  brought  for 
the  purpose  of  securing  a  judicial  vindication  of  a  right,  rather 
than  a  money  compensation.  In  such  cases,  the  plaintiff  claims 
and  is  awarded  only  nominal  damages,  such  as  a  penny  or  a  shill- 
ing, or  six  cents  or  a  dollar.  Actions  for  the  diversion  of  a  water 
course,"  for  the  trespass  ^  to  person  or  to  property,  or  for  wrong- 
ful interference  with  one's  right  to  vote,''  are  the  most  common 
examples.  When  "  a  clear  legal  right  of  a  party  is  invaded,  in  con- 
sequence of  another's  breach  of  duty,"  the  former  is  entitled  to  an 
action  against  the  latter  for  at  least  nominal  damages.*    Nor  can 

'56.  Wilson  v.  Bowen,  64  Mich.  133.  J.  L.  589.  25  At.  356   (1892) ;   Dixon 

141  (1877) ;  Lucas  v.  Mich.  Cen.  Ry.,  v.  Clow.  24  Wend.  (N.  Y.)  188  (1840) ; 

98.  Mich.  1,  56  N.  W.  1039    (1893);  Casebeer  v.  Mowry.  55  Pa.  419,  93 

Barnard  v.  Poor,  21  Pick.  (38  Mass.)  Am.  Dec.  766  (1867),  jury  assessed 

378  (1838) ;  Riewe  v.  McCormick,  11  damages  at  three  cents. 

Neb.  261   (1881);  Pay  v.  Parker,  53  59.  Ashby   v.   White,   2   Ld.   Ray- 

N.   H.   342    (1873) ;    Spokane  Truck  mond,  938  (1703). 

Co.  V.  Hoefer,  2  Wash.  45,  25  Pac.  60.  Clifton  v.  Hooper,  6  Ad.  &  E. 

1072  (1891).  (N.  S.)  468,  14  L.  J.  Q.  B.  1  (1837); 

57.  Webb  v.  Portland  Manufactur-  Texarkana,  etc.,  Ry.  v.  Anderson  67 
ing  Co.,  3  Sumn.  (U.  S.  Cir.  Ct.)  189,  Ark.  123,  53,  S.  W.  673  (1899),  pas- 
Fed.  Cases,  No.  17,  322  (1838);  senger  negUgently  carried  beyond 
Blodgett  V.  Stone.  60  N.  H.  167  her  station,  but  no  actual  damago 
(1880).  shown;  FuUman  v.  Stearns.  30  Vt. 

58.  Leonard  v.  Castle,  78  Cal.  454  454  (1858) ;  Slingerland  v.  Int. 
(1889),  damage  fixed  by  jury  at  one  Contg.  Co..  169  N.  Y.  60.  61  N.  E. 
dollar;  Wartman  v.  Swindell.  54  N.  995.  56  L.  R.  A.  499  (1901). 
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this  action  be  defeated  by  proof  that  such  invasion  has  actually 
benefited  the  plaintiff.*^ 

In  the  foregoing  cases,  the  trifling  amount  of  damages  awarded 
to  the  plaintiff  casts  no  reflection  upon  him.  When,  however,  his 
action  is  brought  not  simply  for  a  judicial  affirmance  of  his  legal 
right  which  has  been  invaded,  but  for  substantial  money  damages, 
and  only  a  nominal  sum  is  given,  the  verdict  is  clearly  disparaging. 
A  typical  example  of  this  kind  is  an  action  for  defamation,  where 
the  wrongdoing  is  clearly  established,  but  the  jury  award  six 
cents  damages.  Clearly  they  believe  that  plaintiff's  reputation 
was  too  bad  to  be  appreciably  injured  by  the  utterance.  They  are 
forced  to  find  in  his  favor,°^  for  an  absolute  right — the  right  of 
reputation — has  been  invaded  without  justification;  but  whether 
he  shall  receive  nominal  damages  or  a  substantial  sum  is  for  them 
to  decide.** 

225-  Ordinary  or  Compensatory  Damages.  In  the  ordinary 
tort  action,  damages  are  sought  and  awarded  with  a  view  of  com- 
pensating the  plaintiff  for  the  pecimiary  injury  which  he  has  sus- 
tained. If  the  sod  or  tillable  soil  of  land  has  been  wrongfully 
carried  off,  the  owner  is  not  entitled  to  the  cost  of  actually  replac- 
ing the  sod  or  the  soil,  but  to  the  difference  between  the  value  of 
the  land  before  and  after  the  injury."  So,  if  fruit  or  shade  trees 
or  fences  are  destroyed,  the  wrongdoer  is  not  bound  to  replace  them, 
nor  to  pay  the  cost  of  planting  like  trees  or  of  rebuilding  the  fences 
with  the  same  sort  of  material,  but  to  fairly  compensate  the  in- 
jured owner  for  the  damage  done  to  his  realty. ^^  It  is  true  that 
this  is  not  always  measured  by  the  difference  in  the  market  value 
of  the  land  before  and  after  the  injury.  "  The  owner  of  property 
has  a  right  to  hold  it  for  his  own  use  as  well  as  to  hold  it  for  sale, 

61.  Jewett  V.  Whitney,  43  Me.  242   for  the  defendant 

(1857);  Stowell  v.  Lincoln,  11  Gray       63.  Gray  v.  Times  Publishing  Co., 

(77    Mass.),    434    (1858);    Jones    v.  74  Minn.  452,  77  N.  W.  204  (1898)^ 
Hannovan,  55  Mo.  462  (1874) ;  Mur-       64.  Witham  v.  Kershaw,  16  Q.  B. 

phy  V.   Fond  Du  Lac,  23  Wis.  365,  D.  613   (1885). 
99  Am.  Dec.  181  (1868).  65.  Dwight  v.  El.  C.  &  N.  Ry.,  132 

62.  In  Jones  v.  King,  33  Wis.  422  N.  Y.  199,  30  N.  E.  398.  15  L.  R.  A. 
(1873),  the  court  admitted  that  the  612,  28  Am.  St.  R.  563  (1892);  Nor- 
verdict  should  hav«  been  in  plain-  folk,  etc.,  Ry.  Co.  v.  Bohannon,  85 
tiff's   favor,    for   nominal   damages,  Va.  293,  297,  7  S.  E.  236  (1888)'. 

yet  refused   to  set  aside  a  verdict 
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and  if  he  has  elected  the  former,  he  should  be  compensated  for 
an  injury  wrongfully  done  him  in  that  respect,  although  that  in- 
jury might  be  unappreciable  to  one  holding  the  same  premises  for 
purposes  of  sale."  ^* 

Whether  a  person  who  has  been  mutilated  by  the  negligence  of 
another  is  entitled  to  compensatory  damages  for  humiliation  or 
injured  feelings,  because  of  disfigurement,  or  loss  of  functional 
ability,  is  a  question  upon  which  the  authorities  are  at  variance.'^ 
But  the  weight  of  authority  accords  the  right.*'*" 

226.  Punitive  or  Exemplary  Damages.  In  some  jurisdictions, 
as  we  have  seen  already,  these  damages  are  not  awarded.  "  The 
aim  of  the  law  which  gives  redress  for  private  wrongs  is  compensa- 
tion to  the  injured,  rather  than  the  prevention  of  a  recurrence  of 
the  wrong."  And  yet,  say  the  courts,  holding  this  view,  "  The  law 
recognizes  the  fact  that  an  injury  may  be  intensified  by  the  malice 
or  willfulness  or  oppressiveness  or  recklessness  of  the  act,  and  al- 
lows damages  commensurate  with  the  injury  when  these  elements 
are  present."  *'  Hence  any  manifestation  of  malevolent  motives 
on  the  part  of  the  defendant  may  enhance  damages,  not  by  way 
of  punishing  him,  but  as  a  compensation  for  the  plaintiff's  injured 
feelings.^  As  damages  of  this  sort  are  deemed  punitive  or  ex- 
emplary by  other  courts,*'  the  results  reached  in  the  different  juris- 
dictions are  not  very  dissimilar. 

66.  Gilman  v.  Brown,  115  Wis.  1,  91  mlck  v.  King,  107  Me.  376,  78  At. 

N.   W.   227    (1902) ;    Montgomery  v.  468    (1910) ;    Shortridge   v.    Scarritt 

Lock,  72  Cal.  75,  13  Pac.  401  (1887) ;  Estate  Co.,  145  Mo.  App.  295,  130  S. 

Ohio  &  M.  Ry.  v.  Trapp,  30  N.  E.  W.  126  (1910). 

812,  4  Ind.  App.    69    (1891) ;    Mc-  67.  Lucas  v.  Michigan  Cent.  Ry.. 

Mahon  v.  City  of  Dubuque,  107  la.  98  Mich.  1,  56  N.  W.  1039   (1893); 

62,  77  N.  W.  517,  70  Am.  St.  R.  143  People  v.  Pearl,  76  Mich.  207,  42  N. 

(1898).  W.  1109   (1889). 

66a.   Harrod    v.    Bisson,   48    Ind.  68.  Morgan  v.  Kendall,  124  Ind. 

App.  549,  93  N.  E.  1093   (1911),  and  454,   24  N.  B.   143,   9   L.   R.  A.   44^ 

authorities  cited,  denying  recovery.  (1890) ;  Mahony  v.  Belford,  132  Mass. 

66b.  McDermott  v.  Sever,  202  U.  393   (1882) ;  Burt  v.  Advertiser  Co., 

S.  600,  26  Sup.  Ct.  709  (1906) ;  U.  S.  154   Mass.   238,   28  N.   E.   1    (1891) ; 

Express  Co.  v.  V/ahl,  168  Fed.  848,  Bixby  v.   Dunlap,   56  N.  H.  456,  22 

94  C.  C.  A.  260;  Partridge  v.  Boston  Am.  R.  475  (1875). 

&  M.  By.,  184.  Fed.  211,  107  C.  C.  A.  69.  Chappell  v.  Ellis,  123  N.  C.  259, 

49   (1910),  Injury  made  child-bear-  31    S.   E.   709,    68   Am.    St.   R.    822 

ing   dangerous    for   plaintiff;     Coi^  (1898);   In  Runyan  v.  Cent  Ry.  of 
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In  a  few  States,  the  doctrine  obtains,  that,  if  the  tort  is  one 
■which  is  criminally  punishable,  punitive  damages  are  not  recover- 
able in  a  civil  action,™  or  that  a  criminal  conviction  and  fine  may 
be  considered  by  the  jury  in  mitigation  of  civil  damages.'^  In 
support  of  this  view  it  is  said  that  "  punishment  for  offenses  should 
be  inflicted  only  by  public  prosecution  in  due  course  of  the  law  of 
the  land,  under  those  safeguards  which  are  rooted  and  grounded 
in  the  maxims  of  the  common  law,  and  guaranteed  by  the  consti- 
tution of  our  political  government ;  "  that  if  punitive  damages  are 
recoverable  in  a  civil  action,  in  such  eases,  "  the  defendant  might 
be  punished  twice  for  the  same  act."  " 

To  this,  it  is  answered,  that  the  constitutional  provision,  that 
no  person  for  the  same  offense  shall  twice  be  put  in  jeopardy,  ap- 
plies only  to  strictly  criminal  prosecutions;  that  the  judgment  in 
the  criminal  action  is  for  the  wrong  to  the  State,  while  the  judg- 
ment in  the  civil  suit  is  for  the  private  wrong  to  the  plaintiff ;  that 
if  a  criminal  conviction  and  fine  is  a  bar  to  the  victim's  claim  to 
punitive  damages,  it  is  equally  a  bar  to  any  tort  action  for  the 
wrongdoing." 

227-  Against  Whom  Punitive  D£images  Allovsrable?  As  these 
damages  are  given  not  by  way  of  compensation  to  the  plaintiff,  but 
by  way  of  punishment  to  the  defendant,  they  are  allowable,  as  a 
rule,  against  those  only  who  have  committed  a  tort,  deliberately  or 
recklessly.     A  wrong  due  to  ordinary  negligence  merely  will  not 

N.   J.   65   N.   Y.   L.   228,   47  At.   422  110  (1879). 

(1900),  damages  for  injured  feelings  78.  Smith  v.  Bagwell,  19  Fla.  117, 

are  held  compensatory.  45  Am.   R.    12     (1882;     Phillips    v. 

70.  Wabash  Printing  Co.  v.  Crum-  Kelly,  29  Al.  628  (1857) ;  Bundy  v. 
rine,  123  Ind.  89,  21  N.  E.  904  (1889).  Maginess,  76  Cal.  532,  18  Pac.  668 

71.  Thamagan  v.  Womack,  54  Tex.  (1888) ;  Hause  v.  Griffith,  102  la. 
45  (1880);  Rhodes  v.  Rogers,  151  215,  71  N.  W.  223  (1897);  Chilles  v. 
Pa.  634,  24  At.  1044  (1892).  Drake,  2  Met.   (59  Ky.)   146   (1859) ; 

72.  Austin  V.  Wilson,  4  Cush.  (58  Pike  v.  Dilling,  48  Me.  539  (1861) ; 
Mass.)  273,  50  Am.  Dec.  766,  with  Boetcher  v.  Staples,  27  Minn.  308, 
note  (1849) ;  Boyer  v.  Barr,  8  Neb.  38  Am.  R.  295  (1880) ;  Cook  v.  Ellis, 
68,  30  Am.  R.  814  (1878) ;  Riewe  v.  6  Hill.  (N.  Y.)  466  (1844) ;  Hoadly 
McCormick,  11  Neb.  264,  9  N.  W.  88  v.  Watson,  45  Vt.  289,  12  Am.  R.  197 
(1881) ;  Fay  v.  Parker,  53  N.  H.  342,  (1872) ;  Brown  v.  Swineford,  44  Wis. 
16  Am.  R.  270  (1873) ;  Huber  v.  Teu-  282,  28  Am.  R.  582  (1878). 

ber,  3  McAr.  (D.  C.)  484;  36  Am.  R. 
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justify  the  award  of  punitive  damages."  The  defendant's  conduct 
must  have  been  actually  malicious  or  wanton,  displaying  a  spirit  of 
mischief  towards  the  plaintiff,  or  of  criminal  indifference  to  his 
rights.  Examples  of  this  class  of  torts  are  assault  and  battery  of  a 
brutal  character,  or  attended  with  insulting  or  indecent  language ;  '* 
false  imprisonment,  where  the  plaintiff  has  been  improperly 
treated,  or  has  been  subjected  to  unnecessary  indignity,  or  the  de; 
f endant's  motives  were  actually  malicious ;  ™  defamation  of  a  ser- 
ious character  recklessly  or  wickedly  uttered,"  and  trespass  to 
person  or  property  where  the  injury  is  wanton  and  malicious,  or 
the  result  of  gross  negligence,  or  of  a  reckless  disregard  of  the 
rights  of  others.'^* 


74.  Walker  v.  Fuller,  29  Ark.  448 
(1874) ;  Chesapeake,  etc.,  Ry.  v. 
Judd,  106  Ky.  364,  50  S.  W.  539 
(1899);  Louisville,  etc.,  Ry.  r. 
Creighton,  106  Ky.  42,  50  S.  W.  227 
(1899) ;  Sinclair  v.  Tarbox,  2  N.  H. 
135  (1819) ;  Hansley  v.  Jamesville. 
etc.,  Ry.,  117  N.  0.  565,  23  S.  E.  443 
(1895) ;  Mil.  etc.,  Ry.  v.  Arms,  91  U. 
S.  489,  23  L.  Ed.  374  (1875). 

75.  Bundy  v.  Maginess,  76  Cal.  532, 
18  Pac.  668  (1888) ;  Smith  v.  Bag- 
well, 19  Fla.  117,  45  Am.  R.  12 
(1882);  Berker  v.  Dannenberg,  116 
Ga.  954,  43  S.  B.  463,  60  L.  R.  A.  559 
(1903);  Wood  v.  Young  (Ky.),  50  S. 
W.  541  (1899) ;  Hanna  v.  Sweeney, 
78  Conn.  482,  62  At.  785,  4  L.  R.  A. 
N.  S.  907  (1906);  Distin  v.  Bradley, 
83  Conn.  466,  76  At.  991  (1910),  de- 
fendant beat  plaintiff  with  horse- 
whip; punitive  damages  in  Conn., 
limited  to  plaintiff's  expenses  less 
taxable  costs. 

76.  Raza  v.  Smith,  65  Fed.  592 
(1895) ;  Thorpe  v.  Wray,  68  Ga.  359 
(1882);  Hewlette  v.  George,  68 
Miss.  703,  9  So.  885,  13  L.  R.  A.  682 
(1891) ;  Craven  v.  Bloomingdale,  171 
N.  Y.  439,  64  N.  E.  169  (1902) ;  Lewis 
V.  Clegg,  120  N.  C.  292,  26  S.  B.  772 


(1897) ;  Taylor  V.  Coolidge,  64  Vt 
506,  24  At.  656  (1892);  Bolton  v. 
Vellines,  94  Va.  393,  26  S.  B.  847 
(1897);  Fenelon  v.  Butts,  53  Wis. 
344  (1881) ;  Spear  v.  Hiles,  67  Wis. 
350,  30  N.  W.  506  (1886). 

77.  Morning  Journal  v.  Ruther- 
ford, 51  Fed.  513,  1  U.  S.  App.  296. 
2  C.  C.  A.  354,  16  L.  R.  A.  803  (1892) ; 
Cahill  v.  Murphy,  94  Cal.  29,  30  Pac. 
195  (1892);  Himtz  v.  Granpner,  138 
111.  158,  27  N.  E.  935  (1891) ;  Lehrer 
V.  Elmore,  100  Ky.  56,  37  S.  W.  292 
(1896) ;  Callahan  v.  Ingram,  122  Mo. 
355,  26  S.  W.  1020  (1894). 

78.  Sears  v.  Lyons,  2  Stark.  317 
(1818) ;  Emblem  v.  Myers,  6  H.  &  N. 
54,  30  L.  J.  Ex.  71  (1860) ;  Parker  v. 
Mise,  27  Al.  480  (1855) ;  Merrills  v. 
Tariff  Mfg.  Co.,  10  Conn.  384,  27  Am. 
Dec.  682,  with  note  (1835);  Illinois 
C.  Ry.  V.  Stewart  (Ky.),  63  S.  W. 
596  (1901);  Smalley  v.  Smalley,  81 
111.  70  (1876) ;  Garland  v.  Wholeham. 
26  la.  185  (1868) ;  Storm  v.  Green, 
51  Miss.  103  (1876);  Wort  v.  Jen- 
kins, 14  Johns.  (N.  Y.)  352  (1817) ; 
Polk  V.  Fancher,  1  Head.  (Tenn.) 
336  (1858);  Thirkfield  v.  Mountain 
View  Cemetery,  12  Utah,  76,  41  Pac. 
564   (1895);   Day  v.  Woodworth,  13 
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228.  Damages  Recoverable  from  Joint  Wrong  Doers.  If  sev- 
eral persons  are  engaged  in  committing  a  tort,  the  victim  may  bring 
one  action  against  all.  If  he  proceeds  in  this  manner,  and  any  of 
the  defendants  is  not  liable  for  punitive  damages,  his  recovery  in 
the  action  will  be  limited  to  compensatory  damages.  If  he  would 
obtain  a  judgment  for  punitive  damages  he  must  bring  a  several  ac- 
tion against  those  wrongdoers  whose  misconduct  renders  them  liable 
thereto.^ 

Whether  a  principal  or  master  is  liable  to  punitive  damages  for 
a  malicious  or  wanton  tort  of  his  agent  or  servant,  committed 
witiin  the  scope  of  tiie  latter's  authority,  is  a  question  upon  which 
the  decisions  are  not  entirely  agreed.  If  the  principal  or  master 
takes  an  active  part  with  the  agent  or  servant  in  the  commission 
of  the  tort,  or  if  he  orders  or  ratifies  it,  he  is  liable  to  punitive 
damages  in  every  jurisdiction  where  such  damages  are  recover- 
able.* If,  however,  he  is  not  thus  connected  with  the  tort,  and 
his  liability  therefor  is  due  solely  to  his  relationship  to  the  tort- 
feasor, or,  as  it  is  often  put,  to  the  doctrine  of  respondeat  superior, 
many  courts  hold  that  recovery  against  him  must  be  limited  to 
compensatory  damages,  and  if  the  injured  person  would  secure 
punitive  damages,  he  must  proceed  against  the  servant  or  agent 
alone.  "  Exemplary  or  punitive  damages,''  it  is  said  by  these  au- 
thorities,** "  being  awarded  not  by  way  of  compensation  to  the 

How.  (U.  S.)  363  (1851);  Morgan  v.  case;   Stevens  v.  O'Neill,  64  N.  Y. 

BarnliUl.  118  Fed.  24  (1902).    In  the  Supp.    663    (1900),   afld.    189    N.   Y. 

last  cited  case,  the   court  charged  375,  62  N.  E.  424   (1902);   Bingham 

the  Jury  to  return  a  verdict  for  both  v.  Lipman,  Wolf  &  Co.,  40  Or.  363, 

actual  and  exemplary  damages,  un-  67  Pac.  98   (1901),  the  wrong-doers 

der  Sec.  26  of  Art.  16  of  the  Texas  were  the  ofiScers  of  the  corporation. 

Const,  and  Arts.  3017,  3018  and  3019  8L  Lake  Shore,  etc.,  Ry.  v.  Pren- 

of  the  R.  S.  of  Texas.  tice,  147  U.  S.  101,  13  Sup.  Ct  261, 

79.  Cunningham  v.  Underwood,  116  37  L.  Ed.  97,  with  note  (1893) ; 
Fed.  803,  53  C.  C.  A.  99  (1902);  Maisenbacker  v.  Society  Concordia, 
Krug  V.  Pitass,  162  N.  Y.  154,  56  N.  71  Conn.  369,  42  At.  67,  71  Am.  St. 
E.  526,  76  Am.  St.  R.  317  (1900).  R.  213  (1899) ;  Trabing  v.  Cal.  Nav. 

80.  Denver,  etc.,  Ry.  v.  Harris,  122  Co.,  121  Cal.  137,  53  Pac.  644  (1898) ; 
U.  S.  597.  7  Sup.  Ct  1286,  30  L.  Ed.  Augusta  Factory  v.  Barnes,  72  Ga. 
1146  (1887),  the  corporation  was  an  217,  53  Am.  R.  838  (1884) ;  Detroit 
active  wrong-doer,  through  its  man-  Daily  Post  v.  McArthur,  16  M'ch.  447 
aging  agents;  Wheeler  &  Wilson  (1868  ;  Forhmann  v.  Consolidated 
Co.  V.  Boyce,  36  Kan.  350,  13  Pac.  Trac.  Co.,  63  N.  J.  L.  391,  43  At.  892 
609     (1887),    similar   to    preceding  (1899) ;  Krug  v.  Pitass,  162  N.  Y.  154. 
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sufferer,  but  by  way  of  punishment  to  the  offender,  and  as  a  warn- 
ing to  others,  can  only  be  awarded  against  one  who  has  participated 
in  the  offense.  A  principal,  therefore,  though  of  course  liable  to 
make  compensation  for  injuries  done  by  his  agent  within  the 
scope  of  his  employment,  cannot  be  held  liable  for  exemplary  or 
punitive  damages  merely  by  reason  of  wanton,  oppressive,  or  ma- 
licious intent  on  the  part  of  the  agent,  *  *  *  Actual  guilty 
intention  on  the  part  of  the  defendant  is  required  to  charge  him 
with  exemplary  or  punitive  damages."  ^^ 

229.  The  Majority  View.  The  weight  of  authority,  however, 
or  at  least  the  majority  view,  is  in  favor  of  according  punitive 
damages  against  the  principal  or  master,^  wherever  the  malicious 
or  grossly  negligent  act  of  the  agent  or  servant  is  within  the  scope 
of  his  authority.  It  is  said  by  the  courts  and  writers  maintaining 
this  doctrine,  that  the  rule  of  punitive  damages  is  not  the  result 
of  logic,  but  of  public  necessity;  that  such  damages  are  imposed 
to  deter  persons  from  gross  misconduct  towards  others,  and  that 
where  anyone,  whether  a  natural  or  artificial  person,  transacts  his 
business  by  agents  or  servants,  the  same  considerations  of  public 
policy  apply  to  him  as  to  one  who  transacts  his  business  in  person. 
Either  he  or  the  injured  person  must  take  the  risk  of  the  infirm- 
ities of  temper,  the  maliciousness  and  gross  misconduct  of  his 
agent  or  servant,  and  it  is  but  just  that  he  should  bear  the  risk. 
Especially,  say  these  authorities,  is  this  true  in  the  case  of  passen- 
ger carriers,  whose  servants  have  unusual  opportunities  of  abus- 
ing and  insulting  their  passengers.  Only  by  a  strict  enforcement 
of  the  rule  of  punitive  damages,  it  is  declared,  can  these  great  em- 
ployers of  servants  be  forced  to  exercise  proper  care  in  the  choice, 
■,  discipline  and  management  of  their  representatives.*^ 

56   N.   E.   626,   76  Am.    S.    R.    317  N.  W.  961,  34  L.  R.  A.  205  (1896). 

(1900) ;     Craven    v.    Bloomingdale,  82.  Northern  Cen.  Ry.  v.  Newman, 

171  N.  Y.  439,  64  N.  E.  169   (1902) ;  98  Md.  507,  56  At.  973  (1904). 

Staples  V.  Schmid,  18  R.  I.  224,  26  83.  Highland  Ave.  Ry.  v.  Robinson, 

At.    196,    19    L.    R.   A.    824    (1893);  125  Ala.  483,  25  So.  28    (1900);   St. 

Ricketts  v.  Chesapeake,  etc.,  Ry.,  33  Louis,  etc.,  Ry.  v.  Wilson,  70  Ark. 

W.  Va.  4"3,  10  S.  E.  801,  7  L.  R.  A.  136,  66  S.  W.  661   (1902) ;   Chic.  B. 

354,  25  Am.  St.  R.  901  (1890) ;  Bvis-  &  Q.  Ry.  v.  Bryan,  90  111.  126  (1878) ; 

ton  V.  C^mer,  57  Wis.  570,  15  Am.  Citizens,  etc.,  Ry.  v.  Willoehy,  134 

R.  ^"0  '18S3) ;  Robinson  v.  Superior  Ind.  563,  33  N.  E.  627  (1892) ;  South- 

Rap'-i  T  rn-it  Ry.,  94  Wis.  345,  68  ern  Kan.  Ry.  v.   Rice,   38  Ks.   398. 
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230.  Punitive   damages   against   municipal   corporations   are 

rarely,  if  ever,  allowed,  even  in  jurisdictions  where  business  cor- 
porations are  amenable  to  such  damages.  Public  policy,  it  ia 
thought,  does  not  require  that  they  be  punished  for  the  misdeeds 
of  their  representatives.**  Very  large  verdicts  against  them  for 
personal  injuries  have  been  sustained,  however,  but  upon  the  theory 
that  they  represented  the  honest  estimate  by  a  jury  of  the  plain- 
tiff's actual  damages,  including  the  pain  and  suffering  incidental 
to  physical  injuries.*' 

231.  Punitive  Damages  for  Conversion  of  Property.  The  ordi- 
nary measure  of  damages  for  the  conversion  of  property  is  its 
value,  at  the  time  and  jdace  of  its  conversion.  This  is  all  that  can 
be  recovered,  where  the  conversion  is  due  to  an  honest  mistake 
of  the  defendant,  or  to  his  negligence.'^  If,  however,  it  is  the  re- 
sult of  the  defendant's  willful  or  dishonest  conduct,  he  will  be 
compelled,  in  most  jurisdictions,  to  pay  the  value  of  the  property 
at  the  time  and  place  of  the  owner's  demand  for  it,  even  though 
that  has  been  greatly  enhanced  by  the  defendant's  expenditure  of 


16  Pac.  817  (1888);  Atchison,  etc., 
Ry.  V.  Henry.  55  Ks.  715,  41  Pac. 
952  (1895) ;  Louisville,  etc.,  Ry.  v. 
Balard,  85  Ky.  307.  3  S.  W.  530,  7 
Am.  St.  R.  600  (1887);  Lexington 
Ry.  Cto.  V.  Cozine  (Ky.),  64  S.  W. 
848  (1901) ;  Gk)ddard  v.  Grand  Trunk 
Ry.,  57  Me.  202  (1869);  Bait.,  etc.. 
Ry.  V.  Blocher,  27  Md.  277  (1867); 
Pullman  Palace  Car  Co.  v.  Law- 
rence. 74  Miss.  803.  22  So.  53  (1897)  ; 
Hopkins  v.  Railroad.  36  N.  H.  9 
(1857);  Purcell  v.  Richmond,  etc., 
Ry.,  108  N.  C.  414,  12  S.  E.  954,  12 
L.  R.  A.  113  (1891) ;  At.  &  Great  W. 
Ry.  V.  Dunn.  19  Ohio  St.  162.  2  Am. 
Rep.  382  (1869);  Phil.  Tract.  Co.  v. 
Orbann.  119  Pa.  37,  12  At.  816 
(1888);  Mack  v.  South  Bound  Ry., 
62  S.  C.  323,  29  S.  E.  905,  40  L.  R. 
A.  679  (1898) ;  Knoxville  Tract.  Co. 
V.  Lane,  103  Tenn.  376.  53  S.  E.  557 
(1899),  Sedgwick  on  Damages  (9th 
Ed.).  §  380  and  f  371a. 


84.  Dillon  Municipal  Corporations 
(4th  Ed.),  §  1020;  Bennett  v.  City  of 
Marion,  102  la.  425,  71  N.  W.  360, 
63  Am.  St.  R.  454  (1897) ;  Wilson  v. 
Wheeling,  19  W.  Va.  350,  42  Am:  R. 
780  (1877);  Costich  v.  City  of 
Rochester,  68  App.  Dlv.  (N.  Y.)  623, 
73  N.  Y.  Supp.  835  (1902);  Sedg- 
wick on  Damages  (9th  Ed.),  §  380b 
and  cases  cited. 

85.  Collins  v.  Council  Bluff,  32  la. 
324  (1871),  verdict  for  $15,000; 
Shartle  v.  Minneapolis,  17  Minn.  308 
(1871),  verdict  for  $4,000. 

86.  Central  Coal  Co.  v.  John  Henry 
Shoe  Co.,  69  Ark.  302,  69  S.  W.  49 
(1901);  Livingston  v.  Rawyards 
Coal  Co.,  5  App.  Cas.  25,  42  L.  T.  N. 
S.  334  (1880) ;  Mcbean  County  Coal 
Co.  V.  Long,  81  111.  359  (1876); 
Beede  v.  Lamprey,  64  N.  H.  510.  15 
At.  133  (1888) ;  Forsyth  v.  Wells.  41 
Pa.  291.  80  Am.  Dec.  617  (1861). 
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labor  and  money  upon  it.*^  This  rule  is  applied,  by  many  courts, 
to  an  innocent  purchaser  from  a  fraudulent  converter.  He  must 
pay  the  value  of  the  property  at  the  time  he  took  title,^  although, 
for  expenditures  subsequently  made  upon  the  property,  he  is  to  be 
reimbursed,  if  the  owner  takes  it  from  him ;  '*  and  he  is  not  to  be 
charged  with  such  enhancement  of  value,  if  sued  for  damages.'" 

232.  Conversion  of  Property  of  Fluctuating  Value.  The  meas- 
ure of  compensatory  damages  for  the  conversion  of  such  property 
varies  in  different  jurisdictions.**  Most  of  the  cases  fall  within 
one  of  three  classes.  According  to  one  class,  the  true  measure  of 
damages  is  the  vdlue  of  the  property  at  the  time  of  conversion,  with 
interest  from  that  date.'^  According  to  a  second  class,  "  Where 
either  party  is  to  be  injured  by  the  casual  rise  or  fall  of  converted 
property,  it  ought  to  be  he  who  is  in  the  wrong ;  "  '^  hence  the 
correct  measure  of  damages  is  the  highest  market  value  to  the 
time  of  trial.'*    The  rule  laid  down  in  a  third  class  of  cases  is,  that 


87.  Martin  v.  Porter,  5  M.  &  W.  351 
(1839) ;  Trotter  v.  McLean,  13  Ch. 
D.  574,  42  L.  T.  N.  S.  118  (1879); 
Ellis  V.  Wire,  33  Ind.  127,  5  Am.  R. 
189  (1870) ;  Tuttle  v.  White,  46  Mich. 
485,  41  Am.  R.  175  (1881);  Hughes 
V.  United  Pipe  Lines,  119  N.  Y.  423, 
23  N.  E.  1042  (1890) ;  Benson  Mining 
Co.  V.  Alta.,  etc.,  Co.,  145  U.  S.  428, 
12  Sup.  Ct.  877   (1892). 

88.  Birmingham  Min.  Ry.  v.  Tenn. 
Co.,  127  Al.  137,  28  So.  679  (1900) ; 
Bolles  Wooden  Ware  Co.  v.  United 
States,  106  U.  S.  432,  1  Sup.  Ct.  398 
(1882);  Tuttle  v.  White,  46  Mich. 
487,  41  Am.  R.  135  (1881);  contra. 
Railroad  Co.  v.  Hutchins,  32  Ohio 
St.  571,  30  Am.  R.  629  (1877). 

89.  Contra,  Wing  v.  Milliken,  91 
Me.  387,  40  At.  138,  64  Am.  S.  R. 
238  (1898);  "The  law  neither  di- 
vests him  of  his  property,  nor  re- 
quires him  to  pay  for  improvements 
made  without  his  authority;"  Gas- 
kins  V.  Davis,  115  N.  C.  85,  20  S.  E. 
188,  44  Am.  S.  R.  439,  25  L.  R.  A. 
813  (1894). 


90.  Fisher  v.  Brown,  70  Fed.  570, 
17  C.  C.  A.  225  (1895). 

91.  For  a  full  discussion  of  the 
cases,  see  Joyce  on  Damages,  chap. 
47,  and  Sedgwick  on  Damages  (9th 
Ed.),  chap.  22. 

92.  Peterson  v.  Gresham,  25  Ark. 
380  (1869);  Continental  Co.  v.  Bli- 
ley,  23  Col.  160,  46  Pac.  633  (1896) ; 
Sturgis  v.  Keith,  57  111.  451,  11  Am. 
R.  28  (1870);  Gravel  v.  Clough,  81 
la.  272,  46  N.  W.  1092  (1890) ;  Free- 
man v.  Harwood,  49  Me.  195  (1859) ; 
Whitfield  v.  Whitfield,  40  Miss.  352 
(1866);  Walker  v.  Borland,  21  Mo. 
289  (1855) ;  Boylan  v.  Huguet,  8  Nev. 
345  (1873);  Pennsylvania  Co.  v. 
Phil.,  etc.,  Ry.,  153  Pa.  160,  25  At. 
1043   (1893). 

9^  Kid  V.  Mitchell,  1  N.  &  Mc.  C. 
(S.  C),  202,  9  Am.  Dec.  702  (1818). 

94.  Burks  v.  Hubbard,  69  Al.  384 
(1884);  Moody  v.  Caulk,  14  Fla. 
(1872);  Jaques  v.  Stewart,  81  Ga. 
81,  6  S.  E.  815,  (1888);  Stephenson 
V.  Price,  30  Tex.  715  (1868). 
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tlie  converter  is  liable  for  the  highest  value  of  the  property  between 
the  time  of  its  conversion  and  a  reasonable  time  after  the  owner 
has  notice  of  it.  This  rule  rests  upon  the  theory  that  the  owner, 
when  notified  of  the  conversion,  is  bound  to  use  reasonable  efforts 
to  minimize  his  damages.  He  is  entitled,  therefore,  to  only  a 
reasonable  time  within  which  to  replace  the  property.'^ 

s  233.  Damages  Against  Independent  but  Concurrent  Wrong- 
Doers.  It  often  happens  that  the  consequences  of  several  inde- 
pendent torts  are  so  mingled  that  it  is  quite  impossible  to  measure 
accurately  the  damages  caused  by  each.  What  are  the  injured 
person's  rights  in  such  cases  ? 

It  is  certainly  unfair  to  leave  him  without  redress,  simply  be- 
cause he  cannot  disentangle  the  consequences  of  the  several  torts, 
and  trace  with  exactness  each  line  of  causation.  Accordingly,  if 
either  of  the  wrongdoers  committed  his  tort  in  circumstances  which 
would  fairly  apprise  a  reasonably  careful  person  that  it  would  co- 
operate with  the  tort  of  another,  he  is  answerable  for  the  entire 
damage.^"  Otherwise,  the  extent  of  liability  will  be  left  "  to  the 
good  sense  of  the  jury,  as  reasonable  men,  to  form,  from  the  evi- 
dence, the  best  estimate  that  can  be  made  under  the  circumstances  " 
of  the  damage  caused  by  each  wrongdoer.^' 

95.  Galligher  v.  Jones,  129  U.  S.  affd.  without  opinion,  201  N.  Y.  526 

193,   9   Sup.  Ct   335,  32  L.  Ed.   658  (1911),  and  note  thereon,  10  Colum- 

(1888);  Citizens  Ry.  v.  Robbins,  144  bia  Law  Rev.  754. 

Ind.  671,  42  N.  E.  916    (1896);    Di-  96.  Byrne  v.  Wilson,  15  Ir.  C.  L. 

mock  V.  U.  S.  Nat.  Bk.,  55  N.  J.  L.  332    (1862) ;    Kansas   City  v.   Slang- 

296,   25   At.   926,   9   Am.   St.  R.   643  strom,  53  Ks.  431,  36  Pac.  706  (1894) ; 

(1893) ;  Wright  v.  Bank  of  Met.,  110  Slater  v.  Mersereau,  64  N.  Y.   138 

N.  Y.  237,  18  N.  E.  79,  6  Am.  S.  R.  (1876);    Memphis   Consol.   G.   &   E. 

356,  1  L.  R.  A.  289   (1888);   Morris  Co.  v.  Creighton,  183  Fed.  552,  106 

V.    Wood    (Tenn.),    35    S.    W.    1013  C.    C.   A.   98    (1910);    The   Mariska, 

(1896) ;  substantially  the  same  rule  107   Fed.    989    (1901) ;    Erie  Ry.   v. 

is  laid  down  by  statute  in  Califor-  Erie  &  W.  T.  Co.,  204  U.  S.  220,  27 

nia.   North   Dakota,  and   South  Da-  Sup.  Ct.  246   (1907). 

kota.    See  Ralston  v.  Bank  of  Cal.,  97.  Jenkins  v.  Penn.  Ry.,  67  N.  J. 

112   Cal.    208,   44    Pac.    476    (18965;  L.  331,  334,  51  At.  704,  57  L.  R.  A. 

First  Nat.  Bank  v.  Minn.,  etc.,  Elec.  309  (1902) ;  Ogden  v.  Lucas,  48  111. 

Co.,  8  N.  D.  430,  79  N.  W.  874  (1899) ;  492    (1868) ;    Washburn    v.    Oilman, 

Golden  Reward  Co.  v.  Buxton  Co.,  64  Me.  163,  18  Am.  R.  246   (1873); 

97  Fed.  413,  38  C.  C.  A.  228  (1889).  Auchmuty  v.  Ham,  1  Den.    (N.  Y.) 

See  Mclntyre  v.  Whitney,  139  App.  495    (1845);    Millard    v.    M'ller,    39 

Div.  557,  124  N.  Y.  Supp.  234  (1910),  Colo.  103,  88  Pac.  845   (1907). 
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234.  Interest  as  an  Element  of  Damages  in  Tort  Actions.  This 

topic  has  received  but  little  attention  from  the  courts  until  quite 
recent  times.  It  was  assumed,  formerly,  that  interest  could  be 
recovered  only  vyhen  the  defendant  had  expressly  or  impliedly 
promised  to  pay  it.  In  1833,  this  doctrine  was  modified  by  a 
statute  in  England,  which  enacted  that  the  jury  might  "  give  dam- 
ages  in  the  nature  of  interest,  over  and  above  the  value  of  the  goods 
at  the  time  of  the  conversion  or  seizure,  in  all  actions  of  trover,  ° 
or  trespass  de  bonis  asportatis."  '*  In  no  other  tort  actions  is  in- 
terest recoverable  in  England.'' 

235.  In  this  country,  the  courts  and  legislatures  have  virtually 
discarded  the  common-law  rule,  and  have  adopted  the  principle 
"  that  wherever  a  claim  for  damages  exists,  no  matter  what  the 
cause  of  action,  if  it  represents  a  loss  of  pecuniary  value  ascer- 
tainable with  reasonable  certainty,  as  of  a  definite  time,  interest 
should  be  recoverable  from  that  time.  If  the  claim  is  at  large  and 
for  the  discretion  of  the  jury;  if  it  is  unliquidated,  and  involves 
non-pecuniary  elements,  such  as  pain  and  suffering,  it  should  not 
be  allowed."  ^"^  Applying  this  principle,  it  is  generally  held  in  this 
countryi,  that  in  actions  for  personal  injury,  such  as  assault  and 
battery,  defamation,  false  imprisonment,  seduction,  and  the  like, 
interest  is  not  allowable  as  a  sepal-ate  item  of  damages.*  In  such 
actions  the  jury  are  at  liberty  to  award,  as  general  damages,  such 
sum  as  will  fully  compensate  the  plaintiff  for  the  wrong  inflicted. 
To  supplement  that  with  interest,  would  be  "  to  add  damages  to 
damages."  ^  By  statute,  in  a  few  States,  interest  is  discretionary 
with  the  jury  in  such  eases.' 

98.  Chap.  42,  i  29,  3  &  4  W.  4.  App.  (D.  C.)  269  (1895),  Interest  was 

99.  Mayne,  On  Damages  (7th  Ed.),  held  allowable  on  money  expended 
pp.  174,  176.  by  reason  of  a  personal  Injury. 

100.  Sedgwick,  Elements  of  Dam-  2.  Louisville,  etc.,  Ry.  v.  Wallace, 
ages,  p.  129;  Sedgwick  on  Damages  91  Tenn.  35,  17  S.  W.  882,  14  L.  R. 
(9th  ed.),  §  316.  A.  548  (1891). 

1.  Western,  etc.,  Ry.  v.  Young,  81  8.  King  v.  Southern  Pac.  Ry.,  109 

Ga.  397,  7  S.  E.  912   (1888) ;    Pitts-  Cal.  96,  41  Pac.  786,  29  L.  R.  A.  755 

burg,  etc.,   Ry.   v.   Taylor,   104   Pa.  (1895),    applying    §    3288    of    Civil 

306,  49  Am.  R.  580   (1883);   Texas,  Code;  Ell  v.  Nor.  Pac.  Ry.,  1  N.  D. 

etc.,  Ry.  V.  Carr,  91  Tex.  332,  43  S.  336,  48  N.  W.  222,  12  L.  R.  A.  97,  26 

W.  18  (1897);  Nichols  V.  Union  Pac.  Am.    S.   R.   631    (1891),   applying   5 

Ry.,  7  Utah,  570,  27  Pae.  693  (1891) ;  4578  Comp.  Laws. 
In  Wash.  &  Geo.  Ry.  v.  Hickey,  12 
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In  actions  for  the  conversion  of  personal  property,  as  well  as  of 
trespass  and  replevin,  where  plaintiff's  damages  are  easily  ascer- 
tainable by  relerence  to  fairly  fixed  and  well  known  values,  in- 
terest is  allowable  as  a  matter  of  law,  from  the  date  of  the  iiijury/ 
In  admiralty  cases,  the  rate  allowed  in  this  country  is  six  per 
cent.*  In  common-law  actions,  the  local  rate,  at  the  time  and 
place  of  the  injury,  is  allowed.*  Some  courts  do  not  recognize  this 
right  to  interest  as  one  definitely  accorded  by  law,  but  as  one  de- 
pending upon  the  circumstances  of  each  case,  and  thus  determin- 
able by  the  jury.' 

A  third  class  of  cases,  according  to  the  prevailing  view,  includes 
injuries  to  property  which  do  not  amount  to  conversion  or  destruc- 
tion. Here  the  jury,  in  assessing  damages,  are  "  to  take  iiuo  ac- 
count the  lapse  of  time,  and  put  the  plaintiff  in  as  good  a  position 
in  reference  to  the  injury,  as  if  the  damages  directly  rtoulcing 
from  it  had  been  paid  immediately."  If  the  circumstances  are 
such  as  to  show  that  interest  at  the  legal  rate  is  not  necessary  to 
fully  compensate  the  plaintiff,  the  jury  can  withhold  it.*  In  some 
jurisdictions,  the  power  to  give  interest  in  this  class  of  cases  is 
denied  to  the  jury.^ 

236.  Avoidable  Damages.  The  law  does  not  hold  even  a  will- 
ful wrongdoer  to  liability  for  all  the  consequences  of  his  miscon- 

4.  St.  Louis,  etc.,  Ry.  v.  Lyman,  97  Fed.  150,  38  C.  C.  A.  89  (1889) ; 

57  Ark.  612,  22  S.  W.  170   (1893) ;  Miller  v.  Express  Propeller  Line,  61 

Oviatt  V.  Pond,  29  Conn.  479  (1861);  N.  Y.  313  (1874). 

Ward  V.  Conn.  Pipe  Co.,  71  Conn.  7.  Eddy  v.  Lafayette,  49  Fed.  807, 

345,  41  At.  1057,  42  L.  R.  A.  706,  71  4  U.  S.  App.  247   (1892) ;   Frazer  v. 

Am.  S.  R.  207   (1889) ;   Union  Pao.  Bigelow  Carpet  Co.,  141  Mass.  126, 

Ry.  V.  Ray,  46  Neb.  750,  65  N.  W.  4  N.  E.  620  (1886). 

773    (1896);    City    of   Allegheny   v.  8.  Ainsworth  v.  Lakin,  180  Mass. 

Campbell,  107  Pa.  530  (1884) ;  Wat-  397,  402,  62  N.  E.  746   (1902) ;   Wil- 

kina  v.  Junker,  90  Tex.  584,  40  S.  W.  son  v.  City  of  Troy,  135  N.  Y.  96, 

11  (1897);  Sherwin  v.  McKie,  51  N.  32  N.  E.  44,  18  L.  R.  A.  449,  31  Am. 

Y.  180  (1872).  S.  R.  817  (1892);  Richards  v.  Clti- 

6.  The  Aleppo,  7  Ben.  120,  Fed.  zens^  Nat.  Gas  Co.,  130  Pa.  37,  18  At. 

Cases,  No.  158  (1874);  The  Oregon,  600   (1889). 

89  Fed.  520  (1898) ;  U.  S.  v.  Paquete  9.  Meyer  v.  A.  &  P.  Ry.,  64  Mo. 

Habana.  189  U.  S.  453.  467,  23  Sup.  542  (1877) ;  New  York,  etc.,  Ry.  v. 

Ct.  593  (1903).  Estill,   147  U.   S.   591,   622,   13   Sup. 

6.  Machette  v.  Wamless,  2  Col.  170  Ct.  444,  37  L.  Ed.  305  (1893). 
(1873) ;  New  Dunderburg  Co.  v.  Old, 
16 
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duct.  It  compels  him  to  answer  only  for  the  proximate  result.  It 
casts  upon  the  injured  party  the  duty  of  using  reasonable  care  and 
effort  to  minimize  his  damages.  He  is  not  allowed  to  "  stand  by 
and  suffer  the  injury  to  continue  and  increase  without  reasonable 
efforts  to  prevent  further  loss."  ^*  If  A  breaks  down  B's  fence, 
the  latter  cannot  deliberately  leave  it  unrepaired  and  recover  from 
A  the  damages  caused  by  cattle  which  get  into  his  field  through 
the  opening.  Such  damage  is  too  remote.  It  is  the  result  of  B's 
folly."  A  person,  who  is  unlawfully  ejected  from  a  train,  or  who 
is  wrongfully  prevented  from  boarding  it,  is  bound  to  act  reason- 
ably, although  he  has  been  wronged.  If,  instead  of  waiting  for 
the  next  train,  or  hiring  a  conveyance,  he  walks  to  his  destina- 
tion in  extremely  cold  weather  and  injures  his  health,  such  injury 
is  chargeable  to  his  imprudence  and  not  to  the  railroad  company's 
misconduet.^^  Had  he  hired  a  conveyance,  he  would  have  been 
bound  to  act  prudently  in  so  doing."  In  case  of  personal  injury, 
the  victim  must  exercise  reasonable  care  in  mitigating  the  conse- 
quences."   He  is  not  bound,  however,  to  engage  the  services  of 


10,  Brant  v.  Gallup,  111  111.  487, 
53  Am.  R.  638  (1888);  Simpson  v. 
Keokuk.  34  la.  568  (1872).  "If  the 
plaintiffs  by  the  use  of  ordinary 
diligence  and  efforts,  and  at  a  mod- 
erate expense,  might  have  prevented 
the  damages,  by  filing  in  the  lota 
near  the  alley,  it  seems  to  follow 
that  their  negligence  contributed  to 
the  injury." 

H.  Loker  v.  Damon,  17  Pick.  (34 
Mass.)  284,  288  (1835).  "  So  if  on© 
throw  a  stone  and  break  a  window, 
the  cost  of  repairing  the  window 
is  the  ordinary  measure  of  damages. 
But  if  the  owner  suffers  the  win- 
dow to  remain  without  repairing  a 
great  length  of  time  after  notice 
of  the  fact,  and  his  furniture,  or 
pictures,  or  other  valuable  articles 
sustain  damage,  this  damage  would 
be  too  remote." 

12.  Ind.  B.  &  W.  Ry.  v.  Birney,  71 
III.  391   (1847);   Bader  v.  Southern 


Pac.   Ry.   52  La.  Ann.   1060,  27   So. 
584   (1900). 

13.  LeBlanche  v.  Lon.  &  N.  W.  Ry., 
1  C.  P.  D.  286,  45  L.  J.  C.  P.  521 
(1876).  "The  question  then  Is, 
whether,  according  to  the  ordinary 
habits  of  society,  a  gentleman  in 
the  position  of  the  plaintiff,  who 
was  going  to  Scarborough  for  the 
purpose  of  amusement,  and  who 
missed  his  train  at  York,  would 
take  a  special  train  at  York  to 
Scarborough  at  his  own  cost.  In 
order  that  he  might  arrive  at  Scar- 
borough an  hour  and  a  half  sooner 
than  he  would  do  if  he  waited  at 
York  far  the  next  train." 

14.  Fullerton  v.  Fordyce,  144  Mo. 
519,  44  S.  W.  1053  (1898) ;  Sullivan 
V.  Tioga  Ry.,  112  N.  Y.  643,  20  N. 
E.  569,  8  Am.  S.  R.  793  (1899) ;  Salla- 
day  V.  Dodgeville,  85  Wis.  318,  55 
N.  W.  696,  20  L.  R.  A.  541  (1893); 
O'Donnell  v.  Rhode  Island  Co.,  28  R. 
I.  245,  66  At.  578  (1907). 
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the  most  skillful  physician ;  ^^  and  if  he  uses  ordinary  care  in  em- 
ploying medical  advisers,  he  is  not  chargeable  with  their  errors." 
In  the  case  of  willful  torts,  it  has  been  held  that  ordinary  negli- 
gence on  the  part  of  the  victim  will  not  bar  a  recovery." 

237.  The  Functions  of  Court  and  Jury.  To  the  court  belongs 
the  power  of  announcing  and  explaining  the  rule  of  law  relating 
to  damages  in  a  particular  case,  while  to  the  jury  belongs  the  power 
of  determining  the  facts.  If  the  evidence  is  undisputed  and  war- 
rants but  one  inference,  the  court  may  properly  direct  the  jury  to 
find  a  verdict  in  accordance  with  that  inference.  Accordingly, 
when  a  plaintiff,  injufed  by  the  defendant's  negligence,  asks  dam- 
ages for  loss  of  time,  whUe  confined  to  his  house,  but  offers  no  evi- 
dence showing  the  character  or  extent  of  such  damages,  the  court 
should  direct  the  jury  to  bring  in  a  verdict  for  nominal  damages 
only.*'  When  the  evidence  is  undisputed,  it  is  also  a  question  for 
the  court  whether  the  plaintiff  is  entitled  to  exemplary  damages 
or  to  compensatory  damages."  And,  generally,  it  is  the  duty  of 
the  court  to  state  the  rule  which  the  jury  are  to  apply  in  fixing  the 
damages  in  the  case  before  them.^* 

238.  Amount  of  Damages  is  Ordinarily  for  the  Jury.  While 
the  amount  of  damages  in  a  particular  case  is  generally  left  to  the 
discretion  of  a  jury,  their  power,  even  here,  is  not  arbitrary.  It  is 
subject  to  considerable  supervision  by  the  court.  For  a  time  after 
the  institution  of  trial  by  jury  was  established,  the  answer  of  a 
jury  to  the  question  of  damages  appears  to  have  been  finalj^'  espec- 

1&.  Selleck  v.  Janesville,  100  Wis.  18.  Leeds  v.  Met.  Gas  Light  Co., 

157,  75  N.  W.  975,  41  L.  R.  A.  563,  90  N.  Y.  26  (1882). 

69  Am.  S.  R.  906  (1898) .  19.  Louisville,  etc.,  Ry.  v.  Fox,  11 

16.  McGarrahan  v.  N.  Y.,  etc.,  Ry.,  Bush.  (74  Ky.)  495,  516  (1876) ; 
171  Mass.  211,  50  N.  E.  610  (1898) ;  Spokane  Truck  Co.  v.  Hoefer,  2 
Reed  v.  Detroit,  108  Mich.  224,  65  Wash.  45;  25  Pac.  1072  (1891); 
N.  W.  967  (1896) ;  New  York,  etc..  Ward  v.  Blackwood,  41  Ark.  295 
Co.  v.  Bennett,  62  N.  J.  L.  742,  42  (1883);  Gpldsmith's  Adm'r  v.  Joy, 
At  759  (1899);  Sauter  v.  N.  Y.  C.  61  Vt.  488;  17  At.  1010  (1889). 
Ry.,  66  N.  Y.  50,  23  Am.  R.  18  (1876).  20.  Bait.  &  Ohio  Ry.  v.  Carr,  71 

17.  Chicago,  etc.,  Co.  v.  Meech,  163  Md.  135,  17  At.  1052  (1889) ;  Knight 
111.  305,  45  N.  B.  290   (1896);   Gal-  v.  Bg&rton,  7  Bxch.  407  (1852). 
veston,   etc.,  Ry.  v.   Zantzinger,   92  21.  Sedgwick,  Elements  of  Dam- 
Tex.  365,  48  S.  W.  563,  44  L.  R.  A.  ages,  p.  2;    Sedgwick  on  Damages 
553,  71  Am.  S.  R.  859  (1898).      '  (8th  Ed.),  §  1316. 
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ially  in  cases  of  trespass  to  property,  where  the  facts  were  within 
the  personal  knowledge  of  the  jurors ;  ^  or  of  defamation,  where 
the  injury  sustained  depended  much  upon  the  quality  of  the  per- 
sons and  the  local  situation.^  But  it  is  to  be  borne  in  mind  that 
"  courts  existed  before  juries,"  and  have  never  "  allotted  all  ques- 
tions of  fact  to  the  jury,"  ^  Accordingly,  when  the  matter  of 
damages  depends  on  a  "  cause  which  appears  in  sight  of  the  court, 
so  that  they  may  judge  of  it  as  in  mayhem,  etc. ;  "  ^  or  upon  un- 
disputed evidence,  which  shows  that  if  the  plaintiff  is  entitled  to 
recover  anything  he  is  entitled  to  recover  a  specific  sum,  or  a  sum 
much  larger  than  the  jury  have  awarded,  the  court  has  the  right 
to  set  aside  the  verdict.^* 

239.  At  present,  therefore,  the  jury  have  not  unlimited  author- 
ity over  the  assessment  of  damages.  As  early  as  1695,  Lord  Holt, 
in  setting  aside  a  verdict  for  £2,000  damages  for  false  imprison- 
ment, said:  "  The  jury  were  very  shy  of  giving  a  reason  of  their 
verdict,  thinking  they  have  an  absolute,  despotic  power ;  but  I  did 
rectify  that  mistake,  for  the  jury  are  to  try  causes  with  the  assist- 
ance of  the  judges,  and  ought  to  give  reasons  when  required,  that 
if  they  go  upon  any  mistake  they  may  be  set  right."  "    Accordingly, 

22.  Delves  v.  Wyer,  1  Brownl.  204  26.  Richards  v.  Sanford,  2  E.  D. 
(1605);  the  jury  assessed  the  dam-  Smith  (N.  Y.)  349  (1854);  verdict 
ages  at  £40  for  cropping  200  pear  for  $10.00  was  set  aside  and  new 
trees  and  100  apple  trees,  and  the  trial  ordered,  unless  defendant 
court  said  it  could  not  diminish  the  would  consent  to  its  being  raised  to 
"  damages  in  trespass  which  was  $100.00 ;  Phillips  v.  Lon.,  Etc.  Ry., 
local  and  therefore  could  not  appear  5  C.  P.  D.  78  (1874) ;  verdict  for 
to  them.''  £7,000  was  set  aside  as  inadequate, 

23.  Hawkins  v.  Sciet,  Palmer,  314  the  evidence  showing  that  the 
(1622).  In  this  case  the  court  at  plaintiff  as  a  physician  had  been 
first  reduced  the  damages  from  i-l'^O  earning  from  £6,000  to  £7,000  a  yaar 
to  £50,  "  but  afterwards  on  great  and  was  incapacitated  for  life.  On 
consideration  revoked  this  and  re-  a  second  trial,  the  verdict  was  for 
solved  to  leave  such  matters  to  the  £16,000,  and  the  court  refused  to  dis- 
jury."  Lord  Townsend  v.  Hughes,  turb  it,  as  being  excessive;  Carter 
2  Mod.  150  (1677).  Verdict  for  v.  Wells,  Fargo  &  Co.,  64  Fed.  1005 
£4,000  was  left  undisturbed.  (1894). 

24.  Thayer,  "Law  and  Fact  In  27.  Ash  v.  Lady  Ash,  Com.  357; 
Jury  Trials,"  4  Harv.  L.  Rev.  147;  plaintiff  was  confined  two  or  three 
Cases  on  Evidence,  Ch.  I,  Sec.  VI.       hours  and  forced  to  take  physic. 

25.  Hawkins  v.  Sciet,  Palmer  314 
(1622). 
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if  the  verdict  is  the  result  of  easting  lots,  or  of  any  other  improper 
practice ;  ^  or  if  the  jury  have  refused  to  apply  the  measure  of 
damages  properly  stated  to  them  by  the  court,^'  or  if  their  verdict 
shows  that  they  adopted  an  erroneous  theory  of  liability,'"  or  that 
their  minds  were  influenced  by  some  improper  motives  or  feelings 
or  bias,^^  the  court  has  the  power  and  will  not  hesitate  to  set  the 
verdict  aside,  unless  the  prevailing  party  assents  to  its  reasonable 
modification. 

240.  Damages  Not  to  Be  Split  Up.  The  victim  of  a  tort  is  not 
allowed  to  bring  a  separate  suit  for  each  item  of  damage  which 
results  from  a  single  wrongdoing.  "  It  is  for  the  public  good  that 
there  be  an  end  of  litigation,"  is  an  ancient  and  honored  maxim  of 
the  comon  law  ^^  Accordingly,  in  a  suit  for  personal  injuries,  the 
plaintiff  not  only  may  claim  prospective  damages,  in  addition  to 
those  already  developed,  but  must  claim  them  then,  if  he  would 
recover  them  at  all.  ^  So,  if  the  action  is  brought  for  injury  to 
property,  the  plaintiff  must  unite  all  the  items  of  damage  both 
present  and  prospective.  ^ 

Thus  far,  there  is  no  difference  of  opinion  and  no  diflScuIty. 
But  suppose  a  single  tortious  act  of  the  defendant  invades  distinct 

28.  Mellish  v.  Arnold,  Bunb.  51  brought  but  held  not  to  lie;  Hodsoll 
(1719) ;  verdict  set  aside  becausa  v.  Stallebrass,  11  Ad.  &  E.  301,  3  P. 
"  jury  threw  up  cross  or  pile  for  &  D.  200,  9  C.  &  P.  63  (1839) ;  Fox 
£300  or  £500."  Falvey  v.  Stanford,  v.  St.  John,  23  New  Bruns,  244 
L.  R.  10  Q.  B.  54,  44  L.  J.  Q.  B.  7  (1883);  Stodghill  v.  Chic,  Etc.  Ry., 
(1874).  53    la.    341;    5    N.    W.    495    (1880); 

29.  Limburg  v.  Germ.  Fire  Ins.  Howell  v.  Goodrich,  69  111.  556 
Co.,  90  la.  709 ;  57  N.  W.  626  (1894; .  (1873) ;  Richmond  Gas  Co.  v.  Baker, 

30.  Louisville,  Etc.  Ry.  v.  Minogue,  146  Ind.  600 ;  45  N.  E.  1049,  36  L. 
90  Ky.  369,  14  S.  W.  357  (1890) ;  R.  A.  683  (1897) ;  Kansas,  Etc.  Ry. 
Moseley  v.  Jamieson,  68  Miss.  336  v.  Mihlman,  17  Ks.  224  (1876); 
(1890).  Church  v.  Ottawa,  25  Ont.  Thompson  v.  Ellsworth,  39  Mich.  719 
R.  298  (1894).  (1878);    Warner  v.   Bacon,  8   Gray, 

31.  Thurston  v.  Martin,  5  Mason  (74  Mass.)  397  (1857) ;  Filer  v.  N. 
(U.  S.),  497    (1830).  Y.  C.  Ry.,  49  N.  Y.  42  (1872);  Good- 

32.  Wichita,  Etc.  Ry.  v.  Beebe,  39  hart  v.  Penn.  Ry.,  177  Pa.  1;  35  At. 
Ks.  465,  18  Pac.  502  (1888).  191   (1896);    Whitney  v.  Clarendon, 

33.  Fetter  v.  Veal,  1  Salk.  11,  12  18  Vt.  252  (1846). 

Mod.    542,    I    Ld.     Raymond,    339;  ^4,    Wheeler     Savings     Bank    v. 

(1703) ;   recovery  had  been  had  for  Tracy,  141  Mo.  252,  42  S.  W.  446 ; 

assault  and  battery.    Upon  reopen-  64  Am.  S.  R.  505  (1897),  and  cases 

Ing  of   wound,   second   action   was  cited  in  preceding  note. 
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legal  rights  of  the  plaintiff, — does  the  common-law  maxim  apply  ? 
Is  the  plaintiff  bound  to  bring  a  single  action  for  all  the  damages 
suffered  ?  The  answers  are  discordant.  In  England,  and  in  some 
of  our  jurisdictions,  the  courts  declare  that  the  single  act  may  re- 
sult in  more  than  one  tort.  If  it  causes  harm  to  the  plaintiff's 
person  and  also  to  his  property,  he  has  two  causes  of  action, 
although  the  several  injuries  are  inflicted  at  the  same  moment.  His 
right  to  personal  security,  it  is  said,  is  wholly  distinct  from  his 
right  of  property,  ^^  and  "  the  essential  difference  between  an  In- 
jury to  the  person  and  an  injury  to  property  makes  it  impractic- 
able, or  at  least  very  inconvenient  in  the  administration  of  justice, 
to  blend  two."  ^' 

This  view  seems  to  the  writer  correct.  It  must  be  admitted, 
Jiowever,  that  the  weight  of  judicial  decision  and  dicta  in  this 
•country  is  opposed  to  it.  According  to  these  authorities,  "  the 
cause  of  action  consists  of  the  wrongful  act  which  produced  the 
»effect,  rather  than  in  the  effect  of  the  act  in  its  application  to  dif- 
ferent primary  rights ;  and  the  injury  to  the  person  and  property, 
as  a  result  of  the  original  cause,  gives  rise  to  different  items  of 
damage."  " 


35.  Brunsden  v.  Humphrey,  14  Q. 
B.  D.  141,  53  L.  J.  Q.  B.  476,  51  L. 
T.  R.  529,  31  A.  L.  J.  329  (1884); 
"Watson  V.  Tex.,  Etc.  Ry.,  8  Tex.  C. 
App.  144,  27  S  W.  924  (1894). 

36.  Reilly  v.  Sicilian  Asphalt  Co., 
170  N.  Y.  40,  62  N.  E.  772,  88  Am. 
S.  R.  636,  57  L.  R.  A.  176  (1902). 
In  this  case,  stress  was  laid  upon 
the  fact  that  different  periods  of 
limitation  apply  to  the  two  injuries ; 
that  the  right  of  action  for  injury 
to  property  is  assignable  and  that 
for  injury  to  person  is  not;  that  the 
former  is  seizahle  by  creditors  and 
would  pass  to  an  assignee  in  bank- 
ruptcy, while  the  latter  is  not  sieiz- 
able  and  would  not  pass.  This  de- 
cision overruled  S.  C.  in  31  App. 
Div.  302,  52  N.  Y.  Supp.  817  (1898) ; 
Ochs  V.  Public  Service  Ry.,  81  N.  J. 


L.  661,  80  At.  495   (1911),  reyersing 
80  N.  J.  L.  148,  77  At.  583  (1910). 

37.  King  V.  Chic,  Etc.  Ry.,  89 
Minn.  83,  82  N.  W.  1113,  81  Am.  S. 
R.  238,  50  L..  R.  A.  161,  with  note 
(1900);  Seger  v.  Barkhamstead,  22 
Conn.  295  (1853).  Cf.  Boerum  ▼. 
Taylor,  19  Conn.  122  (1848),  hold- 
ing that  plaintiff  had  two  disrtlnct 
causes  of  action  against  defendant 
for  putting  poison  in  rum;  one  for 
spoiling  the  rum,  and  another  for 
injury  to  the  plaintiff  from  drink- 
ing the  rum;  Dor  an  v.  Cohen,  147 
Mass.  342,  17  N.  E.  647  (1888) ;  Hat- 
chell  v.  Kimbrough,  4  Jones  L.  (N. 
C.)  163  (1856) ;  Cox  v.  Crumley,  5 
L«a  (Tenn.).  529  (1880);  Haezard 
Powder  Co.  v.  Volger,  3  Wyo.  189, 
18  Pac.  636  (1888). 
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§  4.  Local  Actions  for  Tort. 


241-  Early  Law:  Modern  Doctrine.  Originally,  all  actions  at 
common  law  were  local,  because  the  issue  of  fact  in  every  common- 
law  action  was  to  be  tried  by  a  jury  of  the  vicinage.  This  rule 
was  modified  by  degrees,  until  the  modem  doctrine  was  established, 
"  that  actions  are  deemed  transitory  when  the  transactions  on  which 
they  are  founded  might  have  taken  place  anywhere ;  but  are  local 
when  their  cause  is  in  its  nature  necessarily  local."  '*  The  most 
common  example  of  a  local  action  for  tort  is  that  of  trespass  to 
land.  As  this  tort  can  occur  only  in  the  country  where  the  land 
is  situated,  the  action  must  be  brought  there.  The  court  of  no 
other  country  has  jurisdiction  of  the  cause  of  action.  Although 
it  is  admitted  that  this  doctrine  is  highly  technical,  and,  at  times, 
■works  a  hardship  to  the  injured  party,  it  is  still  maintained  in 
England  and  in  most  of  our  States.  ^' 

Aplying  this  doctrine,  it  has  been  held  that  an  action  for  cutting 
and  tapping  trees  is  local,  but  one  for  slander  of  title  to  the  land 
on  which  the  trees  stood  is  transitory.^"  An  action  for  the  con- 
version of  timber  which  has  been  cut,  or  of  oysters  which  have 
been  taken  "  from  their  beds,"  is  transitory.  "  It  has  been  held 
that  an  action  for  damages  caused  by  a  nuisance  may  be  brought  in 
the  jurisdiction  where  it  is  situated,  although  the  damages  are  in- 
flicted in  a  different  jurisdiction.  *^  If,  however,  the  action  is  for 
injury  to  the  land,  the  suit  is  to  be  brought  there,  although  the 
act  causing  the  injury,  such  as  the  diversion  of  a  stream,  takes 
place  in  another  state.  *^ 

38.  Livingston  v.  Jefleraon,  1  (1895) ;  Niles  v.  Howe,  57  Vt.  388 
Brock.  (U.  S.  C.  C.)  203,  209  (1811).    (1885). 

39.  Doulson  v.  Matthews,  4  D.  &  40.  Dodge  v.  Colby,  108  N.  Y.  445, 
E.  503  (1792) ;   British  South  Africa    15  N.  E.  703  (1888) . 

•Co.    V.    Companhla  de   Mocamblque  41.  Makely  v.  A.  Booths  Co.,  129 

(1893),  A.  C.  602,  63  L.  J.  Q.  B.  70,  N.  C.  11,  39  S.  E.  582  (1901). 

69  L.  T.  604;  Allin  v.  Conn.  Ry.  Co.,  42.  Rundle  v.  Del.  &  Raritan  C. 

150  Mass.  560,  23  N.  E.  581,  6  L.  R.  Co.,   1  Wall.   Jr.    (U.    S.   C.   C.)    275 

A.  416  (1890);  Watts  v.  Kinney,  23  (1849). 

Wend.  (N.  Y.)  485,  6  Hill,  82  (1840) ;  43.  Thayer  v.  Brooks,  17  Ohio,  489, 

Cragin  v.  Lovell,  88  N.  Y.  258  (1882) ;  49   Am.    Dec.    474    (1848) ;    Railway 

Ellenwood  v.  Marietta  Co.,  158  U.  S.  Company  v.  Jackson,  83  Oh.  St.  13, 

105,   15  Sup.  Ct.  771-,  39  L.  Ed.  913  93  N.  E.  260  (1910). 
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§  5,  Conflict  of  Laws  in  Teansitoet  Actions. 

242.  What  Actions  Are  Transitory.     For  torts  of  a  personal 

character,  the  victim  is  not  limited  to  a  local  action.  His  right  to 
a  remedy  is  transitory,  accompanying  him  into  other  "  venues  "  of 
the  same  country,  and  oftentimes  into  foreign  jurisdictions.  ^  In 
case  he  seeks  redress  in  another  country  from  that  in  which  the 
injury  was  inflicted,  various  questions  in  the  conflict  of  laws  may 
arise.  We  shall  not  be  able  to  discuss  these  questions  with  fullness 
in  this  connection,  but  must  be  content  with  stating  the  leading 
principles  applicable  to  such  cases,  referring  the  reader  to  treatises 
upon  the  conflict  of  laws,  for  more  detailed  information. 

243.  A  Tort  by  Lex  Loci  and  Lex  Fori.  When  the  wrong 
complained  of  is  an  actionable  tort  by  the  law  of  both  jurisdictions, 
the  suit  will  be  sustained  by  any  competent  tribunal  which  ha& 
obtained  jurisdiction  of  the  defendant's  person.  This  rule  has 
been  adopted  as  a  matter  of  international  comity  and  with  a  view 
to  promote  justice.*^  In  this  class  of  cases,  the  only  question  of  dif- 
ficulty relates  to  the  measure  of  damages.  Upon  principle  it  would 
seem  that  this  is  determinable  by  the  law  of  the  place  where  the 
injury  is  done ; "  unless  the  lex  fori  limits  the  recovery  to  a  fixed 


244.  Injury  Which  Is  Not  Tortious  by  the  Lex  Loci.  If  the 
act  complained  of  was  not  wrongful  by  the  law  of  the  place  where 
it  occurred,  it  will  not  be  actionable  in  any  other  jurisdiction, 
although  had  the  act  occurred  in  the  latter  country  it  would  have 
constituted  a  tort.  *     "  If  no  cause  or  right  of  action  for  which 

44.  In  Rafael  v.  Verelst,  2  W.  Bl.  1417,  27  So.  851,  50  L.  R.  A.  816 
1055,  1058  (1776),  De  Gray,  C.  J.,  (1900);  MorlBette  v.  Canadian  Pac. 
said,  "Crimes  are  In  their  nature  Ry.,  76  Vt.  267,  56  At.  1102  (1904). 
local,  and  the  jurisdiction  of  crimes  46.  Pullman  Car  Co.  v.  Lawrence,  74 
is  local.  And  so  as  to  the  rights  of  Miss.  782,  22  So.  53  (1897).  But  see 
real  property,  the  subject  being  Carson  v.  Smith,  133  Mo.  606,  34  S. 
fixed  and  immovable.    But  personal  W.  855  (1896). 

injuries  are  of  a  transitory  nature,  47.  Wooden  v.   Western,  Etc.   Ry., 

and  segunter  forum  rei."  126  N.  Y.  10,  26  N.  E.  1050,  13  L.  R. 

45.  Mexican  Nat.  Ry.  v.  Jaclcson,  89  A.  458,  22  Am.  St.  R.  803  (1891). 
Tex.  107,  33  S.  W.  857,  31  L.  R.  A.  48.  Carter  v.  Gioode,  50  Ark.  165,  6 
276,  59  Am.  St.  R.  28    (1896);   Wil-  S.   W.   719    (1887);    shooting  a  tres- 
liams  V.  Pope  Mfg.  Co.,  52  La.  Ann.  passing  mule  was  not  a  tort  in   the 
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redress  may  be  had  exists  in  the  country  where  the  personal  injury 
was  received,  then  there  is  no  cause  of  action  to  travel  with  the 
person  claimed  to  be  in  fault,  which  may  be  enforced  in  the  State 
where  he  may  be  found."  " 

In  England,  however,  it  is  held  that  if  the  act  is  wrongful  by  the 
lex  loci,  although  not  remedial  in  a  civil  action  ex  delicto,  but  only 
by  a  criminal  proceeding,  it  will  support  a  tort  action,  if  it  amounts 
to  a  tort  by  the  lex  fori.  This  decision  proceeds  upon  the  theory 
that  to  support  a  tort  action  in  England  for  an  act  committed 
abroad,  two  conditions  must  concur :  First,  the  act  must  have  been 
of  such  a  character  that  it  would  have  been  actionable  if  it  had 
been  committed  in  England.  Second,  it  must  not  have  been  just- 
ifiable by  the  law  of  the  place  where  it  was  done.  °° 

It  is  to  be  noted  that  if  the  plaintiif  brings  his  action  for  a  com- 
mon-law tort,  he  need  not  allege  that  the  wrong  is  actionable  under 
the  statutes  or  laws  of  the  State  where  the  wrong  was  inflicted.  The 
common-law  rule  will  be  presumed  to  obtain  there, "  if  the  legal 
system  is  based  upon  the  common  law.  While,  if  he  sues  for  a 
statutory  tort,  he  must  allege  and  prove  the  statute,  ^^ 

245.  Injury  Which  Is  Not  Tortious  by  the  Lex  Fori.  The 
English  courts  refuse  to  entertain  a  suit  for  the  redress  of  such  an 

Indian  Territory,  under  the  circum-  Sup.  Ct.  132  (1912),  rev'g  170  Fed. 
Btances,  Le  Forest  v.  Tolman,  117  369,  95  C.  C  A.  539  (1909),  "With 
Hasa.  109,  19  Am.  R.  400  (1875);  rare  exceptions,  the  liabilities  of  par- 
action  in  Massachusetts,  under  stat-  ties  to  each  other  are  fixed  by  the  law 
ute  of  that  State,  for  injury  done  by  of  the  teritorial  jurisdiction  within 
a  dog  in  New  Hampshire,  where  no  which  the  wrong  is  done  and  the  par- 
such  statute  was  shown  to  exist,  and  ties  are  at  the  time  of  doing  it." 
the  common  law  did  not  give  the  right  50.  Machado  v.  Fontes  (1897),  2  Q. 
of  action.  (S"uch  statute  does  now  B.  231.  See  Evey  v.  Mex.  C.  Ry.,  62 
exist  in  New  Hampshire,  Chickering  U.  S.  App.  118,  81  Fed.  294,  38  L.  R. 
V.   Lord,   67  N.   H.   555,  32  Atl.  773  A.  387  (1897). 

(1893),  applying  Pub.  St.,  ch.  118,  §  51.  Whitford  v.  Panama  Ry.  Co.,  23 

10)  ;  Smith  v.  Condry,  1  How.  (U.  S.)  N.  Y.  465,  468   (1861)  ;  111.  Cent.  Ry. 

28    (1843);    Beacham   v.   Portsmouth  Co.  v.  Kuhn,  107  Tenn.  106,  64  S.  W. 

Bridge,   68   N.   H.    382,   40   At.    1066  202   (1901). 

(1896)  ;  Phillips  v.  Eyre,  L.  R.  6  Q.  B.  52.  Kahl  v.  Memphis,  Etc.  Ry.,  95 

1,  40  L.  J.  Q.  B.  28  (1870).  Ala.  337,  10  So.  661   (1891) ;  Le  For- 

49.    McLeod  v.  Conn.  Etc.  Ry.,  58  est  v.  Tolman,  117  Mass.  109,  19  Am. 

Vt.  727,  6  At.  648  (1886) ;  Cuba  Rail-  R.  400  (1875). 
road  Co.  v.  Crosby,  222  U.  S.  473,  32 
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injury,  ^  In  tliis  country,  however,  it  may  be  prosecuted,  unless 
its  primary  object  is  the  enforcement  of  a  penal  statute,  or  unless 
it  is  deemed  by  the  courts  repugnant  to  justice  or  to  good  morals,  or 
calculated  to  injure  the  State  where  the  action  is  brought,  or  its 
citizens.  ^  This  rule  has  been  most  frequently  applied  in  suits 
for  wrongful  death.  Such  actions  did  not  lie  at  common  law.  For 
a  time  after  the  enactment  of  statutes,  following  Lord  Campbell's 
Act  in  England,^  courts  of  States,  where  the  common  law  had  not 
been  changed,  were  disposed  to  exclude  suitors  whose  cause  of 
action  arose  under  a  statute  of  this  sort.  ^°  At  present,  however, 
the  tendency  is  to  view  these  statutes  as  remedial — as  "  simply 
taking  away  a  common-law  obstacle  to  recovery  for  an  admitted 
tort " — and  to  permit  suits  for  such  torts  to  be  brought  in  any 
jurisdiction.  ^' 

246.  Defenses  Generally  Depend  Upon  the  Lex  Loci.  This 
rule  follows  logically  from  the  principles  stated  above.    A  cause  of 

53.  The  Halley  L.  R.,  2  P.  C.  193,    24  Sup.  Ct.  581   (1904).     See  diasent- 
37    L.   J.   Ad.    33    (1868),   holding   a    ing  opinion  of  Fuller,  C.  J. 
shipowner  not  liable  in  England,  for        55.  Infra,  ch.  VI. 

the  negligence  of  pilot  whom  he  was  56.  Richardson  v.  N.  Y.  C.  Ry.,  98 

obliged  to  employ  in  Belgium.  Mass.  85  (1867)  ;  Taylor  v.  Penn.  Co., 

54.  Higgins  v.  Cent.  Etc.  Ry.,  135  78  Ky.  348,  39  Am.  R.  244  (1880); 
Mass.  176,  29  N.  E.  534,  31  Am.  S.  R.  Woodward  v.  Mich.  So.  Ry.,  JO  Oh.  St. 
544    (1892),    distinguishing   Richard-  121    (1859). 

son    V.    N.    Y.    C.    Ry.,    98    Mass.    85        57.  Dennick  v.  Central  Ry.,  103  U. 

(1867),  and  Davis  v.  K  Y.  &  N.  E.  S.  11,  26  L.  Ed.  439   (1880);  Stewart 

Ry.,    143   Mass.   301,   58   Am.   R.    13S  v.  B.  &  0.  Ry.,  168  U.  S.  445,  18  Sup. 

(1887),    the    latter    dealing    with    a  Ct.  105,  42  L.  Ed.  537  (1897);  Bruce 

penal   statute   of   Conn.;    Wooden   v.  v.    Cin.    Ey.,    83    Ky.    174     (1885); 

Western,  Etc.  Ry.,  126  N.  Y.   10,  26  Louisville  &  N.  Ry.  v.  Whitlow,   105 

N.  E.  1050,  13  L.  R.  A.  458,  22  Am.  Ky.  I,  43  S.  W.  711,  41  L.  R.  A.  614 

S.  R.  803    (1891);   Williams  v.  Pope  (1898).     In  Pennsylvania   it  is   held 

Mfg.   Co.,  52   La.  Ann.   1417,   27  So.  that  an  action  for  damages  for  injur- 

851    (1900)  ;    Herrick  v.   Minn.,   Etc.  les    causing    death,    being    entirely 

Ry.,  31  Minn.   11,  16  N.  W.  413,  47  statutory,  must  be  brought  by  the 

Am.  R.  771  ( 1883) ;  Chicago,  Etc.  Ry.  person  to  whom  the  right  Is  given  by 

V.  Doyle,  60  Miss.  977  (1883) ;  Knight  the  statutes  of  th«  State  where  the 

V.  West  Jersey  Ry.,  108  Pa.  250,  56  cause  of  action  arose.     Hoodmacher 

Am.   R.   200    (1885);    Huntington  v.  v.  Lehigh  Valley  Ry.,  218  Pa.  21,  66 

Attrill,  146  U.  S.  657,  13  Sup.  Ct.  224,  At.   975    (1907),  following  Usher  v. 

36  L.  Ed.  1123  (1892)  ;  Mexican  Nat.  West  Jersey  R.  R.  Co.,  126  Pa.  206, 

Ry.  V.  Slater,  115  Fed.  593,  53  C.  C,  17  At.  597,  4  L.  R.  A.  261,  12  Am   St 

App.  239   (1902),  aflf'd  194  U.  S.  120,  Rep.  863    (1889). 
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action  may  have  come  into  existence,  but  may  have  been  desiroyed 
by  subsequent  legislation  in  the  place  where  it  arose;  ^  or  by  the 
operation  of  well-established  rules  of  law,  as  in  case  of  the  death 
of  the  person  to  whom  it  belonged.  ^'  A  vested  right  of  defense,  it 
is  declared,  is  a  property  right,  and  available  to  its  owner  wherever 
he  may  be  sued.  ^^  Accordingly,  whether  the  defendant  was  negli- 
gent in  a  particular  situation,  and  whether  the  plaintiff  was  guilty 
of  contributory  negligence ;  "  whether  plaintiff  had  assumed  the 
risk  of  the  peril  which  resulted  in  his  injury ;  *^  whether  the  negli- 
gent actor  was  plaintiff's  fellow-servant,  ^^  and  similar  questions, 
are  to  be  answered  by  the  law  of  the  place  where  the  injury  was 
inflicted.  * 

§  6.  Indemstitt  Between  Weongdoees. 

247.  If  Free  from  Fault.  We  have  seen  that  a  master  or  prin- 
cipal, who  has  been  compelled  to  pay  damages  to  a  third  person, 
because  of  his  servant's  or  agent's  misconduct,  is  entitled  to  indem- 
nity from  his  \vrongdoing  representaiive,  if  he  is  himself  free  from 
actual  fault.  **  Accordingly,  if  a  railroad  company  is  forced  to 
pay  a  passenger  for  a  trunk,  lost  through  the  negligence  of  on©  of 
its  baggage  masters,  it  is  "  entitled  to  reimbursement  at  the. hands 

58.  Phillips  V.  Eyre,  L.  R.  6  Q.  B.  (1896)  ;  Bal.  &  0.  Ry.  v.  Reed,  158 
1,  40  L.  J.  Q.  B.  28  (1870).     Cf.  Saw-    Ind.  25,  62  N.  E.  488   (1902). 

yer  v.  Davis,  136  Mass.  239   (1884).  61,  Louisville  &  N".  Ry.  v.  Harmon 

59.  Higgins  v.  Cent.  Ry.  of  N.  E.,  (Ky.),  64  S.  W.  640  (1901)  ;  Bridger 
155  Mass.  176,  29  N.  E.  534,  31  Am.  v.  Ashville  Ry.,  27  S.  C:  456,  3  S.  E. 
S.  R.  544    (1892)  ;   O'Reilly  v.  N.  Y.,  860,  13  Am.  S.  R.  653  (1886). 

Etc.   Ry.,    16   R.   I.   388,   17   At.    171,  62.  Northern   Pac.   Ry.  v.   Babeock, 

906,  19  At.  244,  5  L.  R.  A.  364,  6  L.  R.  154  U.  S.  190,  14  Sup.  Ct.  978,  38  L. 

A.    719     (1899);    "after   a    cause   of  Ed.  958   (1894). 

action  has  become  extinct  where  it  eS.  Baltimore  &  0.  Ry.  v.  Reed,  158 

accrued,    it     cannot     survive    else-  Ind.    25,  62  N.  E.  488  (1902)  ;  Turner 

where;  "  and  the  law  of  the  place  v.  St.  Clair  Tunnel  Co.,  Ill  Mich.  578, 

where       it       accrues       determines  70  N.  W.  146,  36  L.  R.  A.  134,  66  Am. 

whether    it    survives    or    is    assign-  S.   R.   397    (1897);    Rick  v.   Saginaw 

able,  or  not.  Co.,    132    Mich.    237,   93    N.    W.    632 

60.  Pritchard  v.  Norton,  106  U.  S.  (1903);  111.  Cen.  Ry.  v.  Harris 
124,  1  Sup.  Ct.  102,  27  L.  Ed.  104  (Miss.),  29  So.  760  (1901);  Alexan- 
(1882);  Hovey  v.  Elliott,  167  U.  S.  der  v.  Penn.  Co.,  48  Ohio  St.  823,  30 
409,   17  Sup.  Ct.  841,  42  L.  Ed.  215  N.  E.  70  (1891). 

64.  Supra,  If  208. 
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of  the  baggage  master  for  the  amount  which  it  had  paid  out."'  ^ 
This  principle  applies  to  all  cases  where  one  person  is  liable  in  tort, 
as  a  constructive  wrongdoer  only,  for  the  actual  tortious  misconduct 
of  another.  The  fact  that  they  are  technically  joint  tort-feasors 
does  not  prevent  the  morally  innocent  one  from  obtaining  indem- 
nity from  the  actual  wrongdoer.  ^ 

248.  Indemnity  to  Agent  or  Servant.  This  prmciple  operates, 
at  times,  to  secure  the  agent  or  servant  indemnity  from  his  master 
or  principal.  "  Every  man,  who  employs  another  to  do  an  act 
which  the  employer  appears  to  have  a  right  to  authorize  him  to  do, 
undertakes  to  indemnify  him  for  all  such  acts  as  would  be  lawful, 
if  the  employer  had  the  authority  he  pretends  to  have."  "  The 
principle  has  been  invoked  to  secure  indemnity,  where  the  plain- 
tiff has  been  led,  by  the  defendant's  misrepresentation  of  facts,  to 
believe  that  a  course  of  action  was  lawful,  where  it  was  in  truth 
unlawful.  ** 

249.  If  Not  Free  from  Blame.  Cases  of  the  kind  last  referred 
to  can  rarely  occur,  for  there  'can  be  no  "  valid  claim  to  indemnity 
where  the  doer  of  the  act  which  constitutes  the  offense  has  done  it 

65.  Georgia  So.  Ry.  v.  JoBsey,  105  Smith,  94  Tex.  266,  59  S.  W.  1109 
Ga.  271,  31  S.  E.  179  (1898).  (1900);  Cnlmer  v.  Wilson,  13  Utah, 

66.  Chesapeake  &  O.  Co.  v.  County  129,  44  Pac.  833,  57  Am.  S.  R.  713 
Comm'rB,  57  Md.  201,  40  Am.  R.  430  (1896). 

(1881);    Boston   v.   Worthington,    10  67.  Best,  J.,  in  Adamson  v.  Jarvis, 

Gray  (76  Mass.)  496,  71  Am.  Dee.  678  4  Kng.  66,  72,  29  R.  R.  503, 12  Moore, 

(1858)  ;  Westfield  v.  Mayo,  122  Mass.  241    (1827).     In  this  case,  the  plain- 

100,  23  Am.  R.  292  (1877)  ;  Boston  &  tiff,  an  auctioneer,  to  whom  defendant 

M.  Ry.  V.  Sargeant,  70  N.  H.  299,  47  had    delivered    cattle    for    sale,    Wfs 

At.  605  (1900) ;  S.  C.  again  in  72  N.  obliged  to  pay  to  their  true  owner  for 

H.  455,  57  At.  688   (1904);  Boston  &  their  conversion  £1,100  damages,  £r5 

M.  Ry.  V.  Brackett,  71  N.  H.  494,  53  costs,  and  to  pay  £500  for  his  own  ex- 

At.  304  ( 1902 ) ;  "It  is  only  when  the  penses  in  the  action.    He  sued  for  and 

party  who  is  in  fault  as  to  the  person  recovered    these    sums    as    damages; 

injured    is   without   fault   as    to   the  Moore  v.  Appleton,  26  Ala.  633  (1855).  ■ 

party  whose  actual  negligence  is  the  68.  Burrows  v.  Rhodes  (1893),  1  Q. 

cause  of  the  injury,  that  recovery  over  B.  816,  68  L.  J.  Q.  B.  545.     Plaintiff 

can   be   had,"   Brooklyn  v.   Brooklyn,  claimed  £3,000  damages  for  being  in- 

Etc.  Ry.,  47  N.  Y.  475,  7  Am.  R.  469  duced   to  take   part   in   the   Jameson 

(1872)  ;   Gulf,  Etc.  Ry.  v.  Galveston,  raid  into  the  South  African  Republic. 

Etc.  Ry.,  83  Tex.  509,  18  S.  W.  956  Cf.  Simpson  v.  Mercer,  144  Mass.  413, 

(1892);     City    of    San    Antonio    v.  11  N.  E.  720  (1887). 
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with  knowledge  of  all  the  circumstances  necessary  to  constitute  the 
act  an  offense,  but  in  ignorance  that  the  act  done  under  those  cir- 
cumstances constituted  an  offense.  A  man  is  presumed  to  know 
the  law."  ^'  A  fortiori,  whenever  the  plaintiff  has  intentionally 
committed  a  tort  in  connection  with  or  for  the  benefit  of  another, 
the  courts  will  not  entertain  an  action  in  his  behalf  for  indemnity 
against  the  other,  but  leave  him  where  his  wrongful  act  places 
him." 

§    7.    CONTEIBUTION  BETWEEN  WeDNGDOEES. 

250.  When  Wrong-JDoing  Is  Intentional.  This  is  never  al- 
lowed wherever  the  plaintiff's  wrongdoing  was  deliberate  and  in- 
tentional. One  who  intends  to  violate  the  law,  or  even  to  do  an  act  , 
which  the  law  conclusively  presumes  that  he  knew  was  wrongful, 
will  be  left  where  his  act  places  him.  Towards  him  the  law  im- 
poses no  obligation  of  contribution  upon  his  fellow  tort-feasor. " 

251.  Where  No  Wrongful  Intent.  It  often  happens,  however, 
that  persons  join  in  performing  an  act  which  they  honestly  believe 
to  be  lawful,  but  which  turns  out  to  be  an  invasion  of  the  rights  of 
some  third  party,  who  sues  one  of  the  tort-feasors  to  judgment  and 
collects  the  entire  damages  from  him.  In  this  country,  there  is  no 
doubt  that  he  is  entitled  to  contribution  from  those  who  joined  him 
in  the  wrongdoing.  ''^     The  same  rule  applies  between  negligent, 

69.  Kennedy,  J.,  in  last  cited  Eng-  18  Ohio,  81,  51  An.  Dec.  442  (1849) ; 

lish  case.     See  comments  on  this  case  Boyer  v.   Bolender,   129   Pa.   324,    18 

in  15  Law  Quar.  Rev.  236.    Cf.  Cump-  At.   127,   14  Am.   S.  R.   723    (1889); 

ston  V.  Lambert,  18  Ohio,  81,  51  Am.  Spalding  v.  Oakes,  42  Vt.  343  (1869) ; 

Deo.  442   (1849).  plaintiff    and    defendant    were    joint 

7ft,  Nelson    v.    Cook,    17    111.    443  owners  of  a  vicious  animal.    See  Laws 

(1856);   Culmer  v.  Wilson,   13  Utah,  of  Mich.,  1911,  eh.  233,  making  joint 

129,  44  Pac.  833,  57  Am.  St.  R.  713  libellers  liable  to  contribution. 

(1896).  72.  Vandiver  v.  Pollak,  97  Ala.  467, 

71.  Upton   V.    Times-Democrat,    104  12  So.  473,  19  L.  R.  A.  628   (1893); 

La.  141,  143,  28  So.  970,  971   (1900);  S.  C.  again,  107  Ala.  547,  19  So.  180, 

Becker  v.   Farwell,   25   111.   App.   432  54  Am.  S.  R.   118    (1895);   Bailey  v. 

(1887);    Sutton   v.    Morris,    102   Ky.  Bussing,  28  Conn.  455    (1859);    Far- 

«13,  44  S.  W.  127  (1898)  ;  Johnson  v.  well  v.  Becker,  129  111.  261,  21  N.  E. 

Torpy,  35  Neb.  604,  53  N.  W.  575,  37  792,  16  Am.  S.  R.  267,  6  L.  R.  A.  400 

Am.  S.  R.  447  (1892)  ;  Torpy  v.  John-  (1889)  ;   Ankery  v.  Moffet,  37  Minn. 

son,  43  Neb.   882,   62  N.  W.  253,  61  109,  33  N.  W.  320  (1887);  Achison  v. 

Am.  S.  R.  267;  Cumston  v.  Lambert,  Miller,  2  Ohio  St.  203,  59  Am.  Dec. 
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as  distinguished  from  willful,  tort-feasors."  Such  is  the  rule  in 
Scotland.  '*  Torts  of  the  kind  involved  in  these  cases  are,  as  we 
have  seen, ''  known  as  qua^  delicts  in  Scotch  law,  and  are  sharply 
distinguished  from  delicts,  or  intentional  torts.  In  England  it  is 
not  clear  whether  the  right  of  contribution  exists  in  this  class  of 
torts.  The  rule  laid  down  in  the  leading  case  of  Merriweather  v. 
Nixon^^  seems  to  negative  the  right,  as  does  a  recent  case  in  the 
Probate  Division.  "  The  views  of  text  writers  upon  this  point  are 
not  in  accord.  '* 


663  (1855);  Bartle  v.  Nutt,  4  Pet. 
(U.  S.)  184,  7  L.  Ed.  825  (1830).  Cf. 
Union  Stockyards  v.  Chicago,  B.  &  Q. 
Ky.,  196  U.  S.  217,  25  Sup.  Ct.  226 
(1905). 

73.  Nickerson  v.  Wheeler,  118  Masa. 
295  (1875);  Ankeny  v.  Moffet,  37 
Minn.  109,  33  N.  W.  320  (1887); 
Armstrong  Co.  v.  Clarion  Co.,  66  Pa. 
218,  5  Am.  R.  368  (1870).  But  see 
Weidman  t.  Sibley,  16  App.  Div.  616, 
619,  ii  N.  Y.  Supp.  1097   (1897). 

74.  Palmer  v.  Wick,  etc.  Co. 
(1894),  A.  C.  318,  71  L,.  T.  163,  6  R. 
245. 

75.  Supra,  Chap.  I. 

76.  8  D.  &  E.  186,  16  R.  R.  810 
(1799).  See  criticism  of  this  case  in 
17  Law  Quar.  Rev.  293. 

77.  The  Englishman  and  the  Aus- 
tralia (1895),  P.  212,  64  L.  J.  P.  74. 

78*  Pollock  on  Torts  (6th  Ed.),  pp. 
196,  197 :  "A  negligent  wrong-doer  has 
no  claim  to  contribution  or  indem- 
nity," but  the  author  thinks  such 
claim  should  be  allowed  between  per- 


sons undertaking  in  concert  to  abate 
an  obstruction  to  a  supposed  highway, 
but  who  find  themselves  adjudged  to 
be  trespassers.  He  adds :  "  I  cannot 
find,  however,  that  any  decision  has 
been  given  on  facts  of  this  kind." 
Clerk  &  Lindsell  on  Torts  (2d  Ed.),  p. 
56n;  "It  is  submitted  that  the  view 
(in  The  Englishman  and  the  Australia 
(1895),  P.  212)  cannot  be  supported." 
These  writers  seem  to  treat  Palmer  v. 
Wick,  etc.  Co.  (1894).  A.  C.  318,  as 
establishing  a  rule  for  England,  as 
well  as  announcing  a  rule  of  Scotch 
law.  Salmond's  Summary  of  the  Law 
of  Torts,  56,  argues  for  the  right  of 
contribution,  as  stated  in  the  text.  In 
Paddock-Hawley  Iron  Co,  v.  Rice,  179 
Mo.  480,  78  S.  W.  634  (1904),  it  is 
held  that  contribution  is  allowed  only 
between  wrong-doers  who  have  acted 
in  concert.  For  right  of  contribution 
in  Admiralty,  see  Erie  Railway  v. 
Erie  &  Western  T.  Co.,  204  U.  S.  220, 
27  Sup;  Ct.  246  (1907). 
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CHAPTER  VI. 

DISCHABGE,  OF   TOKTS. 

§  1.   Two  Species  of  Dischaege. 

252.  By  Act  of  Parties.  A  cause  of  action  for  a  tort  may  be 
discharged  eidier  by  the  act  of  the  parties,  or  by  the  operation  of 
law.  The  most  frequent  examples  of  the  first  species  of  discharge 
are  afforded  by  contracts  between  the  parties,  by  waiver  on  the 
part  of  the  injured  person  or  by  satisfaction  of  judgment  on  lie 
part  of  the  wrongdoer.  The  principal  examples  of  the  second 
species  of  discharge  are  connected  with  the  death  of  one  of  the 
parties,  or  with  the  statute  of  limitations. 

253.  Discharge  by  Contract.  To  a  considerable  extent,  the  law 
permits  parties  to  contract  in  advance,  that  certain  conduct  by  one 
causing  harm  to  the  other,  shall  not  be  an  actionable  tort,  although, 
but  for  the  contract,  the  law  would  treat  it  as  such.  Thus,  by  con- 
tract with  the  shipper,  a  common  carrier  may  relieve  himself  from 
tort  liability  for  the  loss  of  freight  by  accidental  fire.^  And  we 
have  seen,  in  a  former  connection,  that  a  servant  may  contract  to 
take  the  risk  of  employment,  which  the  law  does  not  cast  upon  him, 
as  well  as  exempt  the  master  from  duties  of  care  which  are  im- 
posed by  common  law.^  On  the  other  hand,  parties  are  not  abso- 
lutely free  to  contract  for  exemption  from  tort  liability.  In  the 
case  of  servants,  we  have  seen  that  legislation  has  limited  very 
much  the  freedom  of  contract  for  the  master's  exemption.*    And  in 

1.  Constable  v.  Nat.  Steamship  Co.,  36  U.   S.  App.   152,   17   C.   C.  A.   62 

154  U.  S.  51,  14  Sup.  Ct.  1032,  38  L.  (1895). 

Ed.   903    (1894);    Davis  v.  Cent.  Vt.  2.  Supra,   Chap.   IV.     Fulton,  Etc. 

Ry.,  66  Vt.  290,  29  At.  313,  44  Am.  S.  Mills  v.  Wilson,  89  Ga.  318, 15  S.  E.  322 

R.   852    (1893).     Cf.   Stephens  v.  So.  (1892)  ;  New  v.  Southern  Ry.,  116  Ga. 

Pac.  Co.,  109  Cal.  86,  41  Pac.  783,  50  147,  42  S.  E.  391    (1902);   Pittsburg, 

Am.  S.  R.  17,  29  L.  R.  A.  751  (1895)  ;  Etc.  Ry.  v.  Mahoney,  148  Ind.  196,  47 

Griswold  v.  111.  Cent.  Ry.,  90  la.  265,  N.  E.  464,  40  L.  R.  A.  101,  62  Am.  S. 

57  N.  W.  843,  24  L.  R.  A.  647  (1892)  ;  R.  503  (1897). 

Hartford   Fire  Ins.   Co.   v.  Chic,  M.,  3w  Supra,  Chap.  IV.  Kansas,  Etc.  Ry. 

Etc.  Ry.,  70  Fed.  201,  30  L.  R.  A.  193,  v.   Peavey,   29   Kan.    169,   44   Am.   R. 

630   (1883). 
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the  case  of  carriers,  considerations  of  public  policy  have  led  most 
courts  to  pronounce  invalid  most  contracts  exempting  them  from 
liability  for  their  own  negligence.*  Similar  considerations  have 
induced  decisions  annulling  other  contracts  for  exemption  from 
the  defendant's  own  negligence,  or  of  those  for  whom  he  is  per- 
sonally responsible.*  Even  when  contracts  exempting  tort-feasors 
from  liability  are  valid,  the  tendency  of  the  courts  is  to  construe 
them  strictly,  and  to  put  upon  the  wrongdoer  the  burden  of  show- 
ing that  his  tort  comes  within  the  contract  provisions.^ 

254.  Agreement  Subsequent  to  the  Tort.  After  a  cause  of  ac- 
tion has  accrued  to  a  person,  he  is  not  bound  to  enforce  it»  Subject 
to  the  rights  of  his  creditors,  or  of  those  having  a  legal  interest 
in  his  claim,  he  is  free  to  settle  it  upon  such  tenns  as  suit  him.^  If 
he  is  capable  of  binding  himself  by  contract,*  he  may  discharge  the 
wrongdoer  from  tort  liability  by  an  agreement  upon  a  valuable 
consideration,  provided  it  is  free  from  fraud  or  undue  influence.' 
Even  a  voidable  agreement  may  be  validated  by  his  subsequent 

4.  Railroad  Co.  v.  Lockwood,  17  6.  St.  Louis,  Etc.  R7.  v.  Weakly, 
Wall.  (U.  S.)  357,  21  L.  Ed.  627  50  Ark.  397,  8  S.  W.  134,  7  Am.  S.  R. 
(1873);  The  New  England,  110  Fed.  104  (1887);  Wabash,  Etc.  Ry.  v. 
415  '(1901);  Louisville  &  N.  Ry.  v.  Brown,  152  111.  484,  39  N.  E.  273 
Grant,  99  Ala.  325,  13  So.  599  (1892) ,  (1894)  ;  Adams  Ex.  Co.  v.  Harris,  120 
Welch  V.  Boston  &  A.  Ry.,  41  Conn.  Ind.  73,  21  N.  E.  340,  7  L.  R.  A.  214, 
333  (1874);  Candee  V.  N.  Y.  &  H.  Ky.,  16  Am.  S.  R.  315  (1889);  Baltimore 
73  Conn.  667,  49  At.  17  (1901) ;  Wa-  &  O.  Ry.  v.  Brady,  32  Md.  333  (1868) ; 
bash  Ry.  v.  Brown,  152  111.  484,  39  Brewer  v.  New  York,  Etc.  Ry.,  124  N. 
N.  E.  273  (1894)  ;  Adams  Ex.  Co.  v.  Y.  59,  26  N.  E.  324,  21  Am.  S.  R.  647, 
Harris,  120  Ind.  73,  21  N.  E.  340,  7  L.  11  L.  R.  A.  483  (1891) ;  Jennings  v. 
R.  A.  214,  16  Am.  S.  R.  315  (1889);  Grand  Trunk  Ry.,  127  N.  Y.  438,  28 
Louisrille  &  N.  Ry.  v.  Owen,  93  Ky.   N.  E.  394  (1891). 

201.  IS  S.  W.  590,  7  L.  R.A.214   ( 1892) ;  7.  Shaw  v.  Chic,  Etc.  Ry.,  82  la.  199, 

Atchison,  Etc.  Ry.  v.  Lawler,  40  Neb.  47  N.  W.  1004   (1891). 

356,  58  N.  W.  968   (1894)  ;  Willoek  v.  8.  Gibson  v.  Western  N.  Y.  Ry.,  164 

Penn.  Ry.,  166  Pa.  184,  30  At.  948,  45  Pa.  142,  30  At.  308,  33  Am.  S.  R.  588 

Am.  S.  R.  674,  27  L.  R.  A.  228  (1895)  ;  (1894)  ;  Missouri  Pac.  Ry.  v.  Brazzil, 

Missouri  Pac.  v.  Ivy,  71  Tex.  4C9,  9  S.  72  Tex.  233,  10  S.  W.  403  (1888). 

W.  346,  10  Am.  S.  R.  758,  1  L.  R.  A.  9.  Pederson  v.  Seattle,  Etc.   Ry.,  6 

500   (1888).  Wash.  202,  33  Pac.  351,  34  Pac.   665 

5.  Railway  Co.  v.  Spangler,  44  Ohio  (1893) ;  Russian  v.  Mil.,  Etc.  Ry.,  56 
St.  471,  8  N.  E.-467,  58  Am.  R.  833  Wis.  325  (1882);  Albrecht  v.  Mil., 
(1886)  ;  Johnson's.  Adm'x  v.  Rich-  Etc.  Ry.,  94  Wis.  397,  69  N.  W.  63 
mond,  Etc.  Ry.,  86  Va.  975,  11  S.  E.  (1896). 

829  (1890). 
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ratification.^"  Hence,  a  wrongdoer  may  successfully  plead  in  bar 
of  an  action  for  the  tort,  a  compromise,"  or  an  accord  and  satis- 
faction,'^ provided  the  latter  has  been  executed.^' 

At  common  law  a  release  under  seal,  if  free  from  fraud,  operates 
to  discharge  a  cause  of  action  for  which  it  is  given  and  received/* 
even  though  not  based  on  a  valuable  consideration.'^  In  some  of 
our  States,  however,  a  ''  seal  imports  a  consideration,  and  is  prima 
facie  evidence  of  it;  but  the  validity  of  the  instrument  may  be 
impeached  for  want  of  consideration."" 

255.  A  Covenant  Not  to  Sue  a  tort  feasor  has  a  different 
legal  effect  from  a  release  under  seal.  The  latter  discharges  the 
cause  of  action;  and  if  there  are  two  or  more  joint  tort-feasors,  an 
unqualified  release  to  one  operates  as  satisfaction  of  the  releasor's 
claim  against  each;'^  while  the  former  does  not  discharge  the 
cause  of  action.  "A  covenant  not  to  sue  a  sole  tort-feasor  is,  to 
avoid  circuity  of  action,  considered  a  bar  to  a  suit  against  such 
tort-feasor."  But  where  there  are  joint  wrongdoers,  the  covenant 
is  not  a  bar  even  in  favor  of  the  covenantee,  who  must  resort  to 
his  suit  for  breach  of  covenant ;  and  clearly  the  other  wrongdoers 
cannot  invoke  the  covenant  as  a  bar  to  an  action  against  them." 

10.  Drohan  v.  Lake  Shore,  Etc.  Ry.,  (1887).;  Hosier  v.  Hursh,  151  Pa.  415, 
162  Mass.  435,  38  N.  E.  1116   (1894).  25  At.  52  (1892). 

11.  Shaw  V.  Chic,  Etc.  Ry.,  82  la.  14.  Papke  v.  Hammond  Co.,  192  111. 
199,  4.7  N.  W.  1004  (1891);  Flegal  631,  61  N.  E.  910  (1901);  Spitze  v. 
V.  Hoover,  156  Pa.  276,  27  At.  162  Baltimore  &  0.  Ry.,  75  Md.  162,  23  At 
(1893).  307,  32  Am.  S.  R.  378   (1892);  Flynn 

12.  Boosey  v.  Wood,  3  H.  &  C.  483,  v.  Munson,  164  Cal.  — .  126  Pac. 
34  L.  J.  Ex.  65   (1865);  the  plaintiff  181   (1912). 

and  defendant  agreed  to  accept  the  15.  Phillips  v.  Gloggett,  11  M.  &  W. 
publication  of  mutual  apologies  in  sat-  84,  12  L.  .T.  Ex.  275  (1843)  ;  Wain  v. 
isfaction  and  discharge  of  plaintiff's  Wain,  53  N.  J.  L.  429,  22  At.  203 
cause  of  action  against  defendant  for  (1891),  S.  C,  58  N.  J.  L.  640  (1896). 
libel,  and  such  apologies  were  pub-  16.  Hobbs  v.  Electric  Light  Co.,  75 
lished.  This  executed  agreement  was  Mich.  550,  42  N.  W.  965  (1889)  ;  Tor- 
held  a  bar  to  an  action  for  libel;  Oli-  rey  v.  Black.  58  N.  Y.  185  (1874). 
ver  V.  Phelps,  20  N.  J.  L.  180  (1843)  ;  16a.  Contra,  Kropidlowski  v.  Pfis- 
Guldaker  ,.  Rockwell,  14  Col.  459,  24  ter  &  Vogel  L.  Co.,  149  Wis.  421,  135 
Pac.  556   (1890).  N.  W.  839    (1912),  12  Columbia  Law 

13.  Ogilvie   v.    Hallan,   58    la.    714,  Rev.  753. 

12  N.  W.  730  (1882)  ;  Burgess  v.  Deni-  17.  I>uek  v.  Mayeu  (1892),  2  Q.  B. 
son  Paper  Co.,  79  Me.  266,  9  At.  726    511,  62  L.  J.  Q.  B.  69;  City  of  Chic. 
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256.  Discharge  by  Waiver.     In  a  former  chapter,^*  attention 
"was  called  to  the  right,  accorded  in  certain  cases  to  the  victim  of  a 
tort,  to  sue  the  wrongdoer  in  a  contract  action.     As  this  remedy  J 
is  not  concurrent  with  that  which  he  is  entitled  to  seek  in  an  action  i 
ex  delicto,  his  final  election  to  pursue  it  operates  to  discharge' his  '. 
claim  in  tort  against  the  same  defendant.     Indeed,  as  was  pointed  - 
out  in  the  former. chapter,  some  courts  hold  that  this  election  of 
remedies  discharges  the  tort  in  toto.^    But  the  better  view  is  that 
the  election  "  is  not  strictly  a  waiver  of  the  tort,  for  the  tort  is  the 
only  basis  of  the  contract  action."     It  is  a  waiver  of  the  damages 
for  the  tort  and  a  suing  for  the  value  of  the  property  wrongfully 
taken  by  the  defendant.     "  It  is  simply  an  election  between  rem- 
edies for  an  act  done,  leaving  the  rights  of  the  injured  party  against 
the  wrongdoer  unimpaired  until  he  has  obtained  satisfaction."^ 

The  victim  of  a  tort  does  not  make  a  final  election  to  limit  him- 
self to  a  contract  remedy,  by  demanding  a  sum  of  money  in  satis- 
faction of  the  wrong,  or  even  by  receiving  a  sum  in  diminution  of 
damages;  but  his  acceptance  of  money  or  other  property  to  the 
full  amount  of  his  claim  discharges  his  cause  of  action.^^  Bringing 
a  suit  in  contract  is  evidence  of  election,  but,  until  judgment  is 
obtained,  the  election  is  not  considered  final.^ 

257.  Discharge  by  Judgment.  When  the  victim  of  a  tort  sues 
the  wrongdoer  to  judgment  and  obtains  satisfaction  thereof,  his 
cause  of  action  is  discharged.     Nemo  debet  bis  vexari  pro  eadem 

V.  Babock,  143  111.  358,  32  N.  E.  271  18.  Supra,  Chap.  II. 

(1892)  ;   Gilbert  v.   Finch,   173  N.  Y.  19.  Terry  v.  Hunger,  121  N.  Y.  161, 

455,  66  N.  E.  133,  61  L.  E.  A.  807,  93  24    N.    E.    272     (1891)  ;     CarroU    v. 

Am.  S.  K.  623  (1903).    This  case  also  Fethers,  102  Wis.  436,  78  N.  W.  604 

holds,  as  does  Duck  v.  Mayeu,  that  a.  (1899). 

release  to  one  joint  wrongdoer,  with  a  20.  Huffman    v.    Hughlett,    11    Lea 

reservation  of  right  to  sue  the  others,  (Tenn.)    549    (1883);    Keener,   Quasi 

is  to  be  construed  as  a  covenant  not  to  Contracts,  Chap.  III. 

sue,  rather  than  as  a  technical  release,  21.  Valpy  v.  Sanders,  5  C.  B.  886, 

in  order  to  carry  out  the  intention  of  17  L.  J.  C.  P.  249  (1848)  ;  Lythgoe  v. 

the   parties.      Contra   on   this   point:  Vernon,  5  H.  &  N.  180,  29  L.  J.  Ex. 

Abb.  V.  Nor.  Pac.  Ry.,  28  Wash.  428,  68  164   (1860)  ;   Smith  v.  Baker,  L.  R.  S 

Pac.  954,  58  L.  R.  A.  293,  with  valu-  C.  P.  350,  42  L.  J.  C.  P.  155   (1873)  ; 

able  note;  92  Am.  S.  R.  864,  with  val-  Bradley  v.    Brigham,    149   Mass.    141 

uable  note   (1902);  McBride  v.  Scott,  (1889). 

132  Mich.  176,  93  N.  W.  243,  61  L.  R.  22.  Smith  v.  Baker,  L.  R.  8  C.  P. 

A.  445   (1903).  350,  52  L.  J.  C.  P.  155   (1873). 
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causa.^  This  maxim  does  not  apply,  however,  where  the  same 
conduct  of  the  defendant  inflicts  two  distinct  torts  upon  the  plain- 
tiff, for  example,  false  imprisonment  and  malicious  prosecution.^ 
The  maxim  does  apply  to  estop  a  plaintiff,  against  whom  a  judg- 
ment on  the  merits  has  passed  in  an  action  for  an  alleged  tort, 
from  suing  again  for  the  same  cause.^  It  also  estops  one,  as  we 
have  seen  in  a  former  connection,  from  bringing  repeated  actions 
from  day  to  day  "  as  the  diurnal  effects  of  the  one  original  wrong 
happen  to  mature."^ 

258.  Judgment  Against  One  of  Several  Wrong-Doers.  When 
a  number  of  persons  jqin  in  committing  a  single  tort,  the  victim 
has  his  election  to  sue  all  of  them  jointly,  or  to  proceed  against 
each,  separately,  or  to  join  some  and  sue  the  other  or  others 
singly."  This  is  "  because  a  tort  is  in  its  nature  a  separate  act 
of  each  individual."^  It  follows  that  one  joint  wrongdoer  cannot 
plead  the  non-joinder  of  his  fellows  in  abatement  or  in  bar ;  ^*  nor 
is  it  a  defense  that  the  plaintiff  has  another  action  pending  against 
one  of  the  other  wrongdoers.^"  It  would  seem  to  follow  from  this 
right  to  pursue  each  wrongdoer  separately,  that  the  victim  is  en- 
titled to  a  judgment  against  each;  and  that  nothing  short  of  the 
satisfaction  of  a  judgment  against  one  wrongdoer  should  bar  his 
recovery  against  the  others.  And  this  view  prevails  generally  in 
this  country.^^     In   England,'^  however,   and   in   a  few  of  our 

23.  Kitchen  v.  Campbell,  3  Wils.  304  M.  &  S.  Co.,  225  U.  S.  Ill,  32  Sup. 
(1772).  Ct.  64  (1912). 

24.  Guest  V.  Warren,  9  Ex.  379,  23  28.  Low  v.  Mumford,  14  Johns.  (N. 
X.  J.  Ex.121   (1854).  Y.)   426   (1817). 

25.  Darley  Main  Colliery  Co.  v.  Mit-  29.  Rich  v.  Pilkington,  Carthew,  171 
chell,  11  A.  C.  127,  55  L.  J.  Q.  B.  529  (1691) ;  Mitchell  v.  Tarbutt,  5  D.  4; 
(1885);   Horton  v.  N.  Y.   C.  Ry.,  63  E.  649   (1794). 

Fed.  897  (1894);  St.  Louis  S.  W.  Ry.  30.  McAvoy   v.   Wright,    137   Mass. 

V.  Moss    (Tex.   Civ.  App.),  28   S.  W.  207  (1884). 

1038    (1894);    Blackman  t.  Simpson,  31.  Lovejoy  v.  Murray,  3  Wall.   (U. 

120  Mich.  377,  79  N.  W.  573,  58  L.  R.  S.)  1,  18  L.  Ed.  129  (1865) ;  Blann  v. 

A.  410  (1899).  Crocheron,  19  Ala.  647,  54  Am.  Dec. 

26.  Supra,  Chap.  V,  §  3.  203,    with    note    (1851);    Dawson   v. 

27.  Lovejoy  v.  Murray,  3  Wall.  (U.  Schloss,  93  Cal.  194,  29  Pac.  31 
S.)  1,  18  L.  Ed.  129  (1865);  The  (1892);  Grundel  v.  Union  Iron 
Atlas,  93  U.  S.  302,  23  L.  Ed.  885  Works,  127  Cal.  438,  59  Pac.  826,  78 
(1876).  For  a  very  full  discussion  of  Am.  S.  R.  75  (1899)  ;  Woodworth  v. 
this  topic,  see   Bigelow  v.   Old  Dom.  Gorsline,  30  Colo.  186,  69  Pac.  705,  58 
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States,^  it  is  held  that  the  election  of  the  injured  party  to  take 
judgment  against  one  or  more  of  the  wrongdoers  puts  an  end  to 
his  claim  against  the  others.  If  such  election  were  held  not  to  be 
a  defense  it  would  encourage  a  multiplicity  of  vexatious  actions,  it 
is  declared.  In  case  of  several  joint  wrongdoers,  it  is  said,  "  an 
unprincipled  attorney  might  be  found  willing  enough  to  bring  an 
action  against  each  and  every  of  them,  and  so  accumulate  a  vast 
amount  of  useless  costs."'  The  maxim,  "  interest  reipuhlicae  ut  sit 
finis  litium,"  is  invoked  by  these  tribunals  to  compel  the  plaintiff 
to  join  all  the  wrongdoers  in  one  suit,  or  elect  which  one  he  will 
cast  in  judgment.^* 

259.  Election  by  Judgment  Creditor.  Under  the  generally  pre- 
vailing rule,  the  plaintiff  may  take  several  judgments  against  the 
various  joint  tort-feasors,  and  then  elect  which  judgment  he  will 
enforce.  This  right  of  election  cannot  be  defeated  by  a  tender  of 
the  amount  by  one  of  the  judgment  debtors,  nor  by  a  payment  into 
<3ourt  of  the  sum  adjudged  against  him.'*  Even  after  issuing  ex- 
ecution upon  one  judgment  and  collecting  a  part,  if  he  fails  to 
collect  the  whole,  he  may  issue  execution  upon  either  of  the  other 

L.  E.  A.  (with  full  note)   417  (1902);  Hawkins   v.   Hatton,    1    Nott  &  McC. 

Vincent  v.  McNamara,  70  Conn.  332,  318,  9  Am.  Dec.  700  (1818)  ;  Turner  v. 

39  At.   444    (1898);   Norfolk  Lumber  Brock,  6  Heisk    (Tenn.).  50    (1871); 

Co.  V.  Simmons,  2  Marv.    (Del.)   317,  Sanderson  v.   Caldwell,   2   Aik.    (Vt.) 

43  At.  163  (1897)  ;  Warnack  v.  People,  195   (1827)  ;  Griffin  t.  MeClung,  5  W. 

187    111.    116,    58   N.    E.    242    (1900);  Va.  131    (1872). 

Elliot  V.  Porter,  5  Dana    (Ky.),  299,  32.  Brown  v.  Wotton.  Cro.  Jac.  73, 

30    Am.    Dec.    689    (1837);    Jones   v.  Yelv.  68,  Moore,  762   (1606);  King  y. 

Lowell,  35  Me.  541   (1852)  ;  Cleveland  Hoare,  13  M.  &  W.  494,  14-  L.  J.  Ex. 

V.  City  of  Bangor,  87  Me.  259,  32  At.  29  (1844)  ;  Brinamead  v.  Harrison,  L. 

892,  47  Am.  S.  R.  326  ( 1895)  ;  Corey  v.  R.   7   C.   P.  547,   41   L.   J.   C.   P.    190 

Havener,  182  Mass.  250,  65  N.  E.  69  (1872). 

(1902);    McReady  v.   Rogers,   1   Neb.  3.S.  Hunt  v.  Bates,  7  R.  L  217,  82 

124,  93  Am.  Dec.  333   (1868)  ;  Fowler  Am.  Dee.  592  (1862),  but  see  Parmen- 

T.  Owen,  68  N.  H.  270,  39  At.  329,  73  ter  v.  Barstow,  21   R.   I.  410,  43  At. 

Am.  S.  R.  588   (1895);  Livingston  v.  1035   (1899);  Pettic(%s  v.  Richmond, 

Bishop,  1  Johns.   (N.  Y.)    290,  3  Am.  95  Va.  456,  28  S.  E.  566   (1897). 

Dec.  330    (1806);   Russell  v.   McCall,  33a.  Bradley  &  Cohn,  Ltd.  v  Ram- 

141  N.  Y.  437,  36  N.  E.  498   (J894)  ;  say  &  Co.   (1912),  106  L.  T.  R.  771. 

Martin  v.  Buflfaloe,  128  N.  C.  ^05,  38  26  Harv.  Law  Rev.  171. 

S.  E.  902,  83  Am.  S.  R.  679   (1901);  34.   Blann   v.    Crocheron,   20   Ala. 

Maple  v.  Cin..  H.  &  D.  Ry.,  40  Ohio  320  (1852) ;  Power  v.  Baker   27  Fed 

St.    313,    48    Am.    R.    685     (1883);  396  (1886). 
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judgments,  crediting  thereon  whatever  he  received  under  the 
former  executions.'^ 

260.  The   Effect  of   Satisfying   a  Judgment   for   Conversion. 

"When  a  person,  who  has  converted  the  property  of  another,  satisfies 
a  judgment  against  him  therefor,  he  becomes  the  legal  owner 
thereof.  This  title,  as  between  the  parties  to  the  action,  relates 
back  to  the  date  of  conversion,  inasmuch  as  that  is  the  time  at  which 
the  plaintiff  has  elected  to  treat  the  property  as  having  passed 
from  him.'"  Until  the  judgment  is  satisfied,  however,  it  is  held 
generally  that  the  title  remains  in  the  plaintiff,  and  that  he  may 
replevy  the  property  or"  maintain  any  other  action  for  redress  not 
inconsistent  with  his  first  suit."     The   doctrine  of  relation   is 


35.  Lovejoy  v.  Murray,  3  Wall.  (U. 
S.)  1,  18  L.  Ed.  129  (1865);  Shain- 
wald  V.  Lewis,  46  Fed.  839  (1889); 
Ayer  v.  Ashmead,  31  Conn.  447,  83 
Am.  Dec.  154  (1863) ;  McVey  v.  Ma- 
natt,  80  la.  132,  45  N.  W.  548  (1890) ; 
U.  S.  of  Shakers  v.  Underwood,  11 
Bush.  265,  21  Am.  R.  214  (1875); 
Cleveland  v.  City  of  Bangor,  87  Me. 
259,  32  At.  892,  47  Am.  S.  R.  326 
(1895) ;  Woods  v.  Panghurn,  75  N. 
Y.  498  (1878) ;  Brison  v.  Dougherty, 
3  Baxt.  (62  Tenn.)  93  (1873);  San- 
derson V.  Caldwell,  2  Aik.  (Vt.)  195 
(1827).  Contra,  Criner  v.  Brewer, 
13  Ark.  225  (1853);  Ashcraft  v. 
Knoblock,  146  Ind.  169,  174,  45  N.  E. 
69  (1896),  holding  that  the  judg- 
ment creditor  makes  a  final  election 
when  he  issues  an  execution  against 
any  one  of  the  judgment  debtors. 

36.  Hepburn  v.  Sewell,  5  Har.  &  J. 
211,  9  Am.  Dec.  512  (1821);  Smith 
V.  Smith,  51  tCH.  571  (1872),  50  N. 
H.  212  (1870);  St.  Louis,  Etc.  Ry. 
V.  McKinsey,  78  Tex.  298,  14  S.  W. 
645,  22  Am.  S.  R.  (1890).  In  the 
last  case,  it  is  said  that  the  title  re- 
lates to  th«  date  of  the  judgment. 

37.  Spivey  v.  Morris,  18  Ala.  254, 


52  Am.  Dec.  224  (1880) ;  Woodworth 
V.  Gorsline,  30  Col.  186,  69  Pac.  705, 
58  L.  R.  A.  417.  with  note  (1902); 
Miller  v.  Hyde,  161  Mass.  472,  37  N. 
E.  760,  42  Am.  S.  R.  424,  with  note; 
25  L.  R.  A.  42  (1894).  In  this  case 
there  are  two  dissenting  opinions. 
Holmes,  J.,  declares  that  one  whose 
property  has  been  converted  has  an 
election  between  two  courses;  he 
may  retake  the  property  or  secure 
a  judgment  for  damages,  but  that 
he  cannot  do  both;  that  his  election 
is  determined  by  judgment.  ICnowl- 
ton,  J.,  was  of  the  opinion  that  a 
final  election  is  not  made  by  taking 
judgment,  but  is  by  proceeding  to 
obtain  satisfaction  by  a  levy  on  the 
defendant's  property,  especially 
where  he  levies  on  the  very  prop- 
erty for  which  he  obtained  judg- 
ment. In  Ex  parte  Drake,  5  Ch.  D. 
866,  46  L.  J.  Bk.  29  (1877),  the  court 
held  that  a  man  does  not  elect  him- 
self out  of  his  property  by  taking  a 
judgment  for  Its  value  against  a 
converter,  nor  by  proving  the  claim 
against  the  wrong-doer's  estate  in 
bankruptcy.  Said  James,  L.  J. :  "I 
think  it  is  not  the  business  of  any 
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adopted  for  the  purpose  of  promoting  justice,  and  will  not  be  ap- 
plied to  render  innocent  third  persons  liable  as  trespassers,^  nor 
to  hold  the  plaintiff  in  the  trover  action  liable  as  indorser  of  ne- 
gotiable paper,  which  he  delivered  to  the  converter  for  a  purpose 
never  accomplished  by  the  latter.^' 

§  2.  Discharge  by  Opekation  of  Law. 

261.  Death  of  Either  Party.  The  rule  of  the  common  law  on 
this  subject  is  stated  by  Blackstone  *"  in  these  words:  "  In  actions 
merely  personal,  arising  ex  delicto,  for  wrongs  actually  done  or 
committed  by  the  defendant,  as  trespass,  battery  and  slander,  the 
rule  is  that  actio  personalis  moritur  'cum  persona;  and  it  never 
shall  be  revived  either  by  or  against  the  executors  or  other  repre- 
sentatives. For  neither  the  executors  of  the  plaintiff  have  re- 
ceived, nor  those  of  the  defendant  have  committed,  in  their  own 
personal  capacity,  any  manner  of  vsTong  or  injury."  The  prim- 
itive rule  was  even  broader  than  this.  "  The  truth  is,"  to  quote 
the  language  of  a  learned  judge,  "  that  in  the  earliest  times  of  Eng- 
lish law,  survival  of  causes  of  actien  was  the  rare  exception,  non- 
survival was  the  rule."  *'  The  first  modification  of  this  rule  was 
made  by  a  statute  during  the  reign  of  Edward  III,^^  which  en- 
acted that  the  executors,  in  case  of  trespass  done  to  the  goods  and 
chattels  of  their  testators,  should  have  an  action  against  the  tres- 

court  of  justice  to  find  facilities  for  against  a  dead  man's  estate.     Some 

enabling  one  man  to  steal  another  sucli  policy  seems  to  be  implied  In 

man's  property."  the   dictum,    '  If    one   doth    a   tres- 

38b  Bacon  v.  Kimmel,  14  Mich.  201  pass  to  me,  and  dieth,  the  action  is 

(1866).  dead  also,  because  it  should  be  in- 

39.  Haas  v.  Sackett,  40  Minn.  53,  convenient  to  recover  against  one 
41  N.  W.  237,  2  L.  R.  A.  449  (1889).  who  was  not  party  to  the  wrong."' 

40.  Blackstone's  Commentaries,  Newton,  C.  J.,  in  Y.  B.  19  Hen.  VI, 
Bk.   Ill,  p.  302.  Sir  Frederick  Pol-    66,  pi.  10  (1440-1441). 

lock  thinks  the  maxim  actio  per-  41.  Bowen,  L.  J.,  In  Pinlay  v.  Chir- 
sonalis  moritur  cum  persona  may  ney,  20  Q.  B.  D.  494,  57  L.  J.  Q.  B. 
have  been  justified  by  the  vindictive  247  (1888),  holding  that  an  action 
and  quasi-criminal  character  of  for  breach  of  promise  to  marry  does 
BTiits  in  primitive  law  for  civil  in-  not  survive  the  death  of  the  prom- 
juries.    A  process,  he  says,  "  which  is&r. 

is  still  felt  to  be  a  substitute  for  42.  4  Ed.  Ill,  ch.  7  (1330) ;  25  Ed. 

private  war,  may  seem  incapable  of  III,  ch.  5  (1351). 
being    continued    on    behalf   of   or 
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passers  to  recover  damages,  in  like  maimer  as  the  testators  should 
have  had,  if  they  were  living.  This  legislation  was  construed 
liberally,  so  as  to  give  a  remedy  to  the  personal  representatives  of 
the  injured  party  for  all  twts  except  those  relating  to  freeholds, 
and  those  where  the  injury  done  is  of  a  personal  nature.*'  During 
the  early  part  of  the  last  century,"  statutory  provision  was  made 
for  suits  to  recover  for  injuries  to  real  property,  if  inflicted  within 
six  months  before  the  death  of  the  owner,  or  if  the  suit  waa 
brought  within  six  months  after  the  personal  representatives  of 
the  wrongdoer  had  qualified. 

262.  Legislation  in  This  Country.  Similar  legislation  has  been 
enacted  in  most  of  our  States,*"  with  the  result  that  where  the  cause 
of  action  is  in  substance  an  injury  to  the  person,  the  death  of 
either  party  will  discharge  the  tort.*'  If  the  wrong  is  done  to  the 
property  rights  or  interests  of  another,  the  action  will  survive  the 
death  of  the  person  wronged,*'  while  it  will  not  survive  the  death 
of  the  wrongdoer,  unless  "  property  is  acquired  by  him,  whereby 
his  estate  is  benefited."  **    Allowing  an  action  against  the  personal 

43.  Wilson  v.  Knubley,  7  East,  128,  fleisch,  58  N.  Y.  282  (1874),  holding 
134  (1806) ;  Twycross  v.  Grant,  4  C.  that  an  action  for  breach  of  promise 
P.  D.  40,  48  L.  J.  C.  P.  1  (1878) ;  to  marry  does  not  survive  the  prom- 
Cakey  v.  Dalton,  25  Ch.  D.  700,  56  isor.  Cf.  Pulling  v.  Great  Eastern 
L.  J.  Ch.  823  (1887).  Ey.,  9  Q.  B.  D.  110,  51  L.  J.  Q.  B. 

44.  3  &  4  Will.  IV,  ch.  42  (1833).  453  (1882) ;  Webber  v.  St.  Paul  City 

45.  See  "Abatement  and  Revival,"  Ry.,  97  Fed.  140,  38  C.  C.  A.  79 
1  Cyclopaedia  of  Law  and  Pro-  (1899).  See  note  in  61  L.  R.  A.  352- 
cedure,  p.  52.  This  legislation  has  393,  on  Effect  of  Death  of  Either 
been  liberally  construed,  as  a  rule.  Party  after  Judgment. 

Hooper     v.     Gorham,     45     Me.     209  47.  Cregin  v.  Brooklyn,  Eltc.  Ry., 

(1858) ;  Aylesworth  v.  Curtis,  19  R.  75  N.  Y.  192   (1878),  action  by  hus- 

I.  517,  34  At  1109,  61  Am.  S.  R.  785,  band   for  negligent  injuries  to   his 

33  L.  R.  A.  110  (1896).  wife,  held  to  be  for  a  wrong  to  his 

In    some   States   the  statute   in-  pecuniary  rights  and  interests  and 

eludes  only  those  cases  where  the  to    survive   his    death;     Gorden    v. 

injury  is  occasioned  to  property  by  Strong,  158  N.  Y.  407,  53  N.  B.  33 

the  direct  wrongful  act  of  a  party  (1899);    Petts   v.    Ison,    11    Ga.    153 

upon  real  or  personal  property.  Cut-  (1852) ;  Curry  v.  Mannington,  23  W. 

ting  V.  Tower.  14  Gray  (80  Mass.),  Va.  18  (1883). 

183     (1859) ;    Stebbins    v.    Dean,    82  48.  Boor  v.  Lowry,  103  Ind.   468, 

Mich.  385,  46  N.  W.  778  (1890).  3  N.  E.  151,  53  Am.  R.  519   (1885), 

46.  Feary  v.  Hamilton,  140  Ind.  45,  action  for  malpractice  by  surgeon 
39  N.  E.  516  (1894) ;  Wade  v.  Kalb-  does  not  survive  him;  Vittum  v.  Gil- 
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representatives  of  the  wrongdoer,  where  his  estate  has  been  in- 
creased by  the  tort,  has  been  declared  not  to  constitute  an  excep- 
tion to  the  rule  that  private  wrongs  are  to  be  buried  with  the  of- 
fender. The  executor,  it  is  said,  is  not  made  liable  for  the  tort  of 
his  testator,  "  but  only  for  the  implied  promise  which  the  law 
raises  and  allows  the  injured  party  to  put  in  the  place  of  the 
wrong."  " 

"When  the  plaintiff  brings  his  suit  in  a  federal  court  the  survival 
of  his  action  will  depend  ordinarily  upon  the  common  law,  as  modi- 
fied by  the  statutes  of  the  State  where  the  action  is  brought,  or 
where  it  might  have  been  brought  at  the  death  of  the  party  in  ques- 
tion.°"  If,  however,  the  action  is  founded  upon  penal  provisions  of 
a  federal  statute,  the  question  of  its  survival  is  determined  by 
federal  law.^' 

263.  The  dissolution  of  a  corporation  works  an  abatement  of 

suits  against  it  and  prevents  the  institution  of  new  suits,  unless  its 
life  is  preserved  by  statute,  for  the  purpose  of  prc^ecuting  or  de- 
fending suits,  or  of  settling  its  affairs.'^  It  has  been  held,  in  K^ew 
York,  that  the  rule  actio  personaUs  moritur  cum  persona  is  not  to 
be  extended  to  the  civil  death  of  either  natural  persons  or  corpora- 
tions, and  that  a  suit  for  libel,  abated  by  the  dissolution  of  the  cor- 
poration, may  be  continued  against  the  former  directors  to  reach 
corporation  assets  in  their  hands  as  trustees.^^ 

man,   48   N.   H.   416    (1869) ;    Ott  v.        51.  Schreiber  v.  Sharpless,  110  U. 

Kaufman,    68    Md.    56,    11    At.    580  S.  76,  3  Sup.  Ct.  423,  28  L.  Ed.  65 

(1887),  accord.     In  some  States  the  (1883). 

statuteg  go  farther  than  this.     See       53.  Nelson  v.  Hubbard,  96  Ala.  238, 

Shafer  v.  Grimes,  23  la.  553  (1867) ;  11  So.  428,  17  L.  R.  A.  375   (1892) ; 

Hooper  v.  Gorham,  45  Me.  2C3,  214  Marion  Phosphate  Co.  v.  Perry,  74 

(1858);    Geyer   v.   Douglass,   85   la.  Fed.  l25,  20  C.  C.  A.  490,  41  U.  S. 

93,  52  N.  W.  in  (1892),  App.  14,  33  L.  R.  A.  252  (1896);  10 

49.  Mitchell  v.  Hotchkiss,  48  Conn.  Cyclopaedia  of  Law  and  Proc,  pp. 
9,  17,  40  Am.  R.  146   (1880).  1310,  1311. 

50.  Martin  v.  Bal.  &  O.  Ry.,  151  U.  53.  Shayne  v.  Evening  Post  Pub. 
S.  673,  14  Sup.  Ct  533,  38  L.  Ed.  311  Co.,  168  N.  Y.  70,  61  N.  E.  115,  85 
(1893);  Bal.  &  O.  Ry.  v.  Joy,  173  Am.  S.  R.  654,  55  L.  R.  A.  777,  10 
U.  S.  226,  19  Sup.  Ct.  387,  43  L.  Ed.  N.  Y.  Ann.  Cases.  237  (1901),  re- 
677  (1901) ;  Webber  v.  St.  Paul  City  versing  s.  c.  In  56  App.  Div.  426,  101 
Ry.,  97  Fed.  140,  38  C.  C.  A.  79  St.  R.  937,  67  N.  Y.  Supp.  937,  9  N. 
(1899).  Y.  Ann.  Cas.  51,  with  note  (1900). 
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264.  Action  for  Causing  Death.  According  to  the  common 
law,  as  interpreted  bv  the  courts  of  England  and  of  this  country, 
no  civil  action  could  he  maintained  for  the  death  of  a  human  be- 
ing, caused  by  the  wrongful  act  or  negligence  of  another,  or  for  any 
damages  suffered  by  any  person  in  consequence  of  such  death.  Var- 
ious reasons  have  been  assigned  for  this  rule.  In  the  earliest  Eng- 
lish cases,  it  is  based  upon  the  doctrine  diat  the  civil  wrong  is 
drowned  or  merged  in  the  felony.^*  But  we  have  seen,  in  a  former 
connection,  that  this  doctrine  has  never  obtained  in  this  country. 

Another  reason  has  been  sought  in  the  maxim  which  we  have 
been  considering,  actio  personalis  moritur  cum  persona.^^  This,  it 
has  been  replied,"*  "  would  furnish  an  adequate  reason  why  no  ac- 
tion could  be  brought  by  personal  representatives,  or  others,  for 
such  damages  as  the  deceased  might  have  recovered  for  the  injury, 
if  death  had  not  ensued,  as  the  action  for  such  damages  would  not 
survive.  But  this  reason  could  have  no  application  whatever  to 
an  action  brought  by  a  master  for  loss  of  services  of  his  apprentice, 
or  by  a  husband  for  the  loss  of  his  wife,"  or  by  a  wife  or  child  for 
the  loss  of  husband  or  parent. 

Still  another  reason,  which  has  been  assigned,  is  that  "  the  policy 
of  the  law  refuses  to  recognize  the  interest  of  one  person  in  the 
death  of  another,"  " — a  reason,  it  has  been  replied,  "  which  would 
make  life  insurance  and  leases  for  life  illegal."  '*  Others  have  pro- 
fessed to  find  the  reason  of  the  rule  "  in  that  natural  and  almost 
universal  repugnance  among  enlightened  nations,  to  setting  a  price 
upon  human  life,  or  any  attempt  to  estimate  its  value  by  a  pecun- 
iary standard."  Those  holding  this  view,  admit,  however,  that 
'■  the  necessity  which  has  grown  out  of  the  new  modes  of  travel  and 
business  in  modern  times  "  of  making  railroad  corporations  and 
others,  to  whom  passengers  are  compelled  to  trust  for  safety,  more 
careful  to  secure  a  high  degree  of  vigilance  in  protecting  the  lives 
intrusted  to  their  control,  has  reconciled  even  the  cultivated  and 

54.  Higgins  v.  Butcher,  Yelv.  89,  56.  Hyatt  v.  Adams,  16  Mich.  180, 
Brownlow,  205  (1606).  189  (1867). 

55.  Green  v.  Hudson  R.  Ry.,  28  57.  Osborn  v.  Gillett,  L.  R.  8  Ex. 
Barb.  (N.  Y.)  9,  17  (1858),  rejected  88,  42  L..  J.  Ex.  53  (1873). 

in  s.  c,  when  in  the  court  of  Ap-       58.  Pollock  on  Torts  (6th  Ed.),  63. 
peals,  2  Keyes,  294,  303,  2  Abb.  Dec. 
277  (1866). 
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enlightened  mind  of  to-day  to  the  idea  of  compensating  the  loss  of 
human  life  in  money. ^' 

265.  Attempt  to  Substitute  the  Scotch  Rule.  In  view  of  the 
unsatisfactory  character  of  the  reasons  assigned  for  the  rule,  it  is 
•a  matter  of  regret  and  wonder  that  the  courts  of  the  last  century 
did  not  reject  the  rule  as  barbarous,  and,  if  they  could  not  discover 
a  principle  of  the  common  law  which  would  justify  them  in  allow- 
ing an  action,  that  they  did  not  borrow  one  from  the  law  of  Scot- 
land.*" A  few  judges  did  make  this  attempt,"  but  they  were  over- 
ruled by  appellate  tribunals  or  overwhelmed  by  the  rising  tide  of 
opposing  views.*^  The  House  of  Lords  in  England,*'  and  the  Su- 
preme Court  of  the  United  States  "  carried  the  barbarous  rule  into 
admiralty  jurisprudence."^    Perhaps,  the  rejection  of  the  more  hu- 


59.  Hyatt  v.  Adams,  16  Mich.  180, 
192  (1867). 

60.  Cadell  v.  Black,  5  Paton's  App. 
Cas.  567  (1812).  A  recovery  was 
allowed  by  the  civil  law  as  under- 
stood in  Lower  Canada;  Ravary  v. 
Grand  Trunk  Ry.,  6  Lower  Can.  Jur. 
49  (1861);  Can.  Pac.  Ry.  v.  Robin- 
son, 14  Duval  (Can.  Sup.  Ct.),  105, 
117  (1887). 

61.  Bramwell,  L.  J.,  declared  such, 
a  principle  was  found  in  the  com- 
mon law:  "The  general  principle  Is 
in  the  plaintiff's  favor,  that  injuria 
and  damnum  give  a  cause  of  action. 
It  is  for  the  defendant  to  show  an 
exception  to  this  rule  when  the  in- 
juria causes  death;  "  Osborn  v.  GMl- 
lett,  L.  R.  8  Ex.  88,  42  L.  J.  Ex.  53 
(1873) ;  Cross  v.  Guthery,  2  Root 
(Conn.),  90  (1794);  Shields  v. 
Younge,  15  Ga.  349,  60  Am.  Dec.  698 
(1854) ;  James  v.  Christy,  18  Mo.  162 
(1853);  Ford  v.  Monroe,  20  Wend. 
(N.  Y.)  210  (1838);  Sullivan  v. 
Union  Pac.  Ry.,  3  Dillon  (U.  S.  Cir. 
C),  335  (1874).  In  Hawaii,  the  at- 
tempt was  successful;  Kake  v.  Hor- 
ton,  2  Hawaii,  209  (1860) ;  Schooner 


Robert  Lewers  Co.  v.  Kekauoha,  114 
Fed.  849  (1902). 

62.  Baker  v.  Bolton,  1  Camp.  493 
(1808);  Osborn  v.  Gillett,  L.  R.  8 
Ex.  88,  42  L.  J.  Ex.  53  (1873); 
Goodsell  V.  Hart,  Etc.  Ry.,  33  Conn. 
55  (1865) ;  Carey  v.  Berkshire,  Etc. 
Ry.,  1  Cush.  (Mass.)  475  (1848); 
Hyatt  V.  Adams,  16  Mich.  180  (1867) ; 
Green  v.  Hudson  R.  Ry.,  2  Keyea 
(N.  Y.),  294  (1866);  Insurance  Co. 
V.  Brame,  95  U.  S.  754,  24  L.  Ed.  580 
(1877). 

63.  Seward  v.  Vera  Cruz,  10  App. 
Cas.  59  (1884). 

64.  The  Harrisburg,  119  U.  S.  199, 
7  Sup.  Ct.  140,  30  L.  Ed.  358  (1886), 
overruling  numerous  decisions  In 
the  lower  Federal  courts,  including: 
The  Sea  Gull,  Chase's  Decisions, 
145;  The  Highland  Light,  Ibid,  150 
(1867) ;  Holmes  v.  Oregon,  Etc.  Ry., 
5  Fed.  R.  75,  6  Sawyer,  262  (1880); 
The  Columbia,  27  Fed.  704  (1886). 

64a.  In  re  Clyde  S.  S.  Co.,  134  Fed. 
95  (1905),  and  cases  cited  in  the 
opinion,  holding  that,  "A  suit  may 
be  maintained  in  a  court  of  admir- 
alty to  recover  damages  from  a  ves- 
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mane  and  enlightened  rule  of  Scotch  jurisprudence  was  made  by 
our  courts  with  a  lighter  heart,  because  of  the  legislation  which 
began  with  Lord  Campbell's  Act  in  England/^  giving  a  cause  of  ac- 
tion for  wrongful  death. 

266.  Common  Law  Rule  Modified  by  Statute.  Lord  Camp- 
bell's Act  did  not  abolish  the  rule  that  a  personal  action  dies  with 
the  person.  It  gave  a  totally  new  action  against  the  person,  who 
would  have  been  responsible  to  the  deceased  had  he  lived.^*  It  is 
entitled,  "  An  Act  for  compensating  the  families  of  persons  killed 
by  accidents,"  and  declares  that  the  action  against  the  wrongdoer 
^'  shall  be  for  the  benefit  of  the  wife,  husband,  parent  (including 
grand-parent  and  step-parent)  and  child  (including  grand-child 
and  step-child)  ;  "  that  it  shall  be  brought  by  the  personal  repre- 
sentative of  the  deceased ;  that  the  jury  may  give  such  damages  as 
they  think  the  beneficiaries  have  sustained  by  the  death,  and  that 
the  action  shall  be  commenced  within  twelve  calendar  months  after 
the  death. 

Statutes  fashioned  after  this  act  have  been  passed  in  the  District 
of  Columbia  and  in  most  of  our  States  and  Territories.  They 
differ  in  many  respects,  and  no  attempt  will  be  made  in  this  con- 
nection to  deal  with  their  provisions  in  detail.-  It  must  suffice,  to 
state  the  most  important  principles  which  have  been  recognized  by 
the  courts  in  enforcing  them.  Congress  has  embodied  similar  pro- 
visions in  the  Federal  Employers'  Liability  Act.*^^ 

267.  The  Statutes  Create  a  New  Cause  of  Action.  In  this 
country,  as  in  England,  the  legislation  upon  this  topic  has  been  con- 
strued by  most  courts  as  creating  an  entirely  new  cause  of  action,^^ 

sel  at  fault  for  a  collision  on  the  declared  that  the  action  will  not  lie, 

high  seas  for  loss  of  life  resulting  unless  there  is  some  person  answer- 

Irom  the  sinking  of  the  other  vessel,  ing   the   description   of   the   widow, 

-where  a  right  of  recovery  for  wrong-  parent  or  child,  who  suffers  pecun- 

ful  death  is  given  by  the  statutes  iary  loss. 

of  the  State  in  which  both  vessels  66a.  American  Railroad  Company 

"belonged,  both  being  a  part  of  the  of  Porto  Rico    v.  Birch,  224  U.  S. 

territory  of  such  State  and  subject  547,  32  Sup.  Ct.  603  (1912). 

to  its  laws."  67.   Munroe   v.   Dredging   Co.,    84 

65.  9  &  10  Vict.  c.  93.  Cal.  515,  24  Pac.  303,  18  Am.  S.  R. 

66.  Seward  v.  Vera  Cruz,  10  App.  248  (1890) ;  Kansas  Pao.  Ry.  v.  Mil- 
Cas.  59   (1884).     In  this  case,  it  is  ler,  2  Colo.  442   (1874);   Donaldsoa 
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and  not  as  transferring  to  the  personal  representative  the  right  of 
action,  which  the  deceased  person  would  have  had,  if  he  had  sur- 
vived the  injury;  although  the  statutes  of  some  States  have  been 
differently  construed.*'  As  the  cause  of  action  is  thus  purely  statu- 
tory, the  plaintiff  is  bound  to  stow  that  he  is  the  proper  person  to 
bring  the  action;  that  at  least  one  of  the  class  named  as  benefic- 
iaries is  in  existence  and  entitled  to  damages,  and  that  the  defend- 
ant comes  within  the  class  to  whom  the  statute  applies.*'  If  there 
are  no  persons  in  existence,  who  are  entitled  under  the  statute  to 
take  the  proceeds  of  the  action  as  beneficiaries,  the  action  will  not 
lie,™  except  in  a  few  jurisdictions  and  under  peculiar  statutory 
provisions.'*  In  case  the  sole  beneficiary  dies  during  the  pendency 
of  the  action,  the  action  will  abate  under  some  statutes,'^  but  not 
imder  others."    The  marriage  of  a  widow,  it  has  been  held,  does 


1  V.  Miss.  Ry.,  18  la.  280,  87  Am.  Dec. 
391  (1865) ;  McKay  v.  New  England 
Dredging  Co.,  93  Me.  201,  43  At.  29 
(1899);  Wooden  v.  Western  N.  Y. 
Ry.,  126  N.  Y.  10,  26  N.  E.  1050,  22 
Am.  S.  R.  803,  13  L.  R.  A.  458  (1891)  ; 
Penn.  Ry.  v.  Vandever,  36  Pa.  298 
(1860) ;  In  re  Estate  of  Mayo,  60  S. 
C.  401,  38  S.  B.  684,  54  L.  R.  A.  660 
(1901). 

68.  Goodsell  v.  Hartford,  Etc.  Ry.. 
33  Conn.  51  (1865);  Hennessy  v. 
Vavarian  Brewing  Co.,  145  Mo.  104, 
46  S.  W.  966,  68  Am.  S.  R.  554,  41 
L.  R.  A.  385  (1898) ;  Legg  v.  Britton, 
64  Vt.  652,  24  At.  1016  (1890) ;  Brown 
v.  Chic,  Etc.  Ry.,  102  Wis.  137,  77 
N.  W.  748,  44  L.  R.  A.  579  (1899). 
Two  classes  of  statutes  in  this  State. 
See  Tiffany,  Death  by  Wrongful  Act, 
Chap.  2,  for  classification  of  differ- 
ent American  statutes. 

69.  Walker  v.  Vicksburg,  Etc.  Ry., 
110  La.  718,  34  So.  749  (1903); 
Wooden  v.  Western  N.  Y.  Ry.,  126 
N.  Y.  10,  26  N.  E.  1050,  22  Am.  S.  R. 
803,  13  L.  R.  A.  458  (1891);  Myers 
V.  Holborn,  58  N.  J.  L.  193,  33  At. 
S89,  30  L.  R.  A.  345,  55  Am.  S.  R. 


606  (1895);  Lewis  v.  Heulock's, 
Etc.  Co.,  203  Pa.  511,  53  At.  349,  93 
Am.  S.  R.  923  (1902) ;  Lipscomb  v. 
Houston,  Etc.  Ry.  95  Tex.  5,  64  S. 
W.  923,  93  Am.  S.  R.  804  (1901). 
The  plaintiff  must  show  that  the 
death  was  due  to  defendant's  wrong- 
ful act  or  omission,  Rutherford  v. 
Foster,  125  Fed.  187,  60  C.  C.  A.  129 
(1903) ;  Nor.  Pac.  Ry.  v.  Adams,  192 
U.  S.  440,  24  Sup.  Ct.  408  (1904); 
Johnson  v.  Southern  Pac.  Ry.,  154 
Cal.  285,  97  Pac.  520  (1908). 

70.  Brown  v.  Chic,  Etc.  Ry.,  102 
Wis.  137,  77  N.  W.  748,  44  L.  R.  A. 
579  (1899);  Webster  v.  Norwegian 
Co.,  137  Cal.  399,  70  Pac.  276,  92  Am. 
S.  R.  181  (1902). 

7L  Florida  Cent.  Ry.  v.  Foxworth, 
41  Pla.  1,  25  So.  338,  79  Am.  S.  R. 
149  (1899). 

72.  Sanders'  Admx.  v.  Louisville, 
Etc.  Ry.,  Ill  Fed.  708  (1901). 

73.  Cooper  v.  Shore  Elec.  Co.,  6$ 
N.  J.  L.  558,  44  At.  633  (1899).  But 
the  death  affects  the  quantum  of  re- 
covery, as  his  lose  is  limited  to  his 
life- time. 
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not  affect  the  right  of  action  in  her  behalf  for  the  wrongful  death 
of  her  former  husband.'* 

268.  Construction  of  the  Statutes.  While  the  courts  are  gen- 
erally agreed  that  the  plaintiff  must  show,  that  the  action  which  he 
brings  is  clearly  authorized  by  the  statute  under  which  he  claims, 
and,  to  this  extent,  insist  upon  a  strict  construction,'"  the  weight 
of  authority  favors  the  view  that  the  "  statutes  are  not  penal  but 
remedial,  for  the  benefit  of  the  persons  injured  by  the  death ;  that 
their  substantial  purpose  is  to  do  away  with  the  obstacle  to  a  recov- 
ery caused  by  the  death."  " 

269.  Damages  Receverable.  Upon  this  topic  the  statutes  are 
far  from  imiform.  iMost  of  them  authorize  the  recovery  of  such 
damages  as  will  compensate  the  beneficiaries  for  the  pecuniary 
harm  which  the  evidence  shows  they  have  suffered,"  although  a 
maximum  is  fixed  beyond  which  the  verdict  shall  not  go.  In  some 
States  punitive  damages  are  allowed.'*  Generally,  the  fact  that  the 
statutory  beneficiaries  have  received  money  on  policies  of  insur- 
ance on  the  life  of  deceased,  is  inadmissible  on  the  question  of  dam- 
ages.™ j^or  is  the  fact  admissible  that  the  beneficiaries  have  in- 
herited a  large  estate  from  the  deceased.*" 

Whether  the  plaintiff  is  entitled  to  recover  nominal  damages,  in 
the  absence  of  allegation  and  proof  of  special  pecuniary  harm,  is  a 
question  upon  which  the  courts  are  at  variance.    In  England  "  and 

74.  Chic,  Etc.  Ry.  v.  Lagerkraas,  78.  See  Ibid,  §  155;  Louisville, 
65  Neb.  566,  91  N.  W.  358  (1902).       Etc.    Ry.   v.   Lansford,   102   Fed.   62 

75.  McMillan  v.  Spider,  Lake  Co..    (1900). 

115  Wis.  332,  91  N.  W.  979,  60  L.  R.  79.  Sherlock  v.  Ailing,  44  Ind.  184 

A.  589  (1902).  (1873);   Althorf  v.   Wolfe,  22  N.  Y. 

76.  Stewart  v.  Bal.  &  O.  Ry.,  168  355  (1860) ;  Coulter  v.  Township, 
U.  S.  445,  18  Sup.  Ct.  106,  42  L.  Ed.  164  Pa.  543,  30  At.  490  (1894);  Lips- 
538  (1897) ;  Vetaloro  v.  Perkins,  101  comb  v.  Houston,  Etc.  Ry.,  95  Tex. 
Fed.  393  (1900) ;  Bonthron  v.  Phoe-  5,  64  S.  W.  923,  93  Am.  S.  R.  804,  55 
nix  Light  Co.  (Arizona) ,  71  Pac.  941.  L.  R.  A.  869  (1901) . 

61  L.  R.  A.  563   (1903).  80.  Stabler  v.  Phila.,  Etc.  Ry.,  199 

77.  See  Tiffany,  Death  by  Wrong-  Pa.  383,  49  At.  273,  85  Am.  S.  R.  791 
ful  Aot,  §§  153-154,  and  authorities    (1901). 

cited;      McKay     v.     New     England       81.  Duckworth  v.  Johnson,  4  H.  & 
Dredging  Co.,  92  Me.  454,  43  At.  29    N.  653,  29  L.  J.  Ex.  25  (1859). 
(1899) ;  May  v.  West  Jersey  Ry.,  62 
N.  J.  L.  63,  42  At.  163  (1899). 
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in  some  of  our  States  *^  a  negative  answer  has  been  given.  These 
authorities  declare  that  "  the  law  requires,  in  this  class  of  cases, 
that  the  administrator  must  show  tha,t  some  person  has  suffered 
some  pecuniary  injury  by  the  death.  The  statute  does  not  imply 
that  damages  and  pecuniary  loss  necessarily  flow  from  the  negli- 
gent killing.  This  is  a  matter  that  must  be  made  to  appear  by 
the  proper  allegation  in  the  declaration,  and  proof  of  fact."  *' 

The  weight  of  authority  in  this  country,  however,  appears  to 
favor  the  view  that  pecuniary  damage  is  presumed  from  the  fact 
of  death ;  and  that  the  plaintiff  is  entitled  to  nominal  damages,  even 
though  he  fails  to  allege  and  prove  specific  pecuniary  harm.*^ 

Funeral  expenses  of  the  deceased  are  not  recoverable  under  th& 
statute  in  England,*'  but  are  generally  in  this  country,  if  the  law 
imposes  upon  any  of  the  relatives,  for  whose  benefit  the  suit  is 
brought,  the  obligation  to  bear  such  expenses.*^  This  is  based  upon 
the  fact,  that  the  sum,  recoverable  under  the  statutes,  represents 
the  entire  pecuniary  loss  resulting  from  the  death  to  each  and  all 
of  the  persons  mentioned  in  the  statute. 

270.  Effect  of  Bankruptcy  on  Tort  Actions.  This  depends 
upon  whether  the  victim  of  the  tort,  or  the  tort-feasor  becomes 
bankrupt. 

(a)  If  the  bankruptcy  is  that  of  the  victim,  it  does  not  operate 
as  a  bar  to  the  tort  action.  In  case  the  tort  is  a  personal  one,  the 
bankrupt  may  bring  or  continue  an  action  therefor^  after  bank- 

82.  Hurst  V.  Detroit  City  Ry.,  84  155  Ind.  634,  55  N.  E.  861  (1900); 
Mich.  539,  48  N.  W.  46  (1891);  Or-  Quinn  v.  Moore,  15  N.  Y.  432 
gall  V.  Chic.  Etc.  Ry.,  46  Neb.  4,  64  (1857) ;  Haug  v.  Great  Nor.  Ry.,  8 
N.  W.  450  (1895) ;  McGown  v.  Inter-  N.  Dak.  23,  77  N.  W.  97,  42  L.  R.  A. 
national.  Etc.  Ry.,  85  Tex.  289,  20  664,  73  Am.  S.  R.  727  (1898) ;  Peden 
S.  W.  80  (1892) ;  Regan  v.  Chic,  Etc.  v.  Am.  Bridge  Co.,  120  Fed.  523 
Ry.,  51  Wis.  599  (1881) ;  In  re  Calif.  (1903). 

Nav.  &  Imp.  Co.,  110  Fed.  670  (1901) ;  85.  Dalton  v.  S.  E.  Ry.,  4  C.  B.  N. 

a  decision  in  admiralty.  S.  296,  27  L.  J.  C.  P.  227  (1858) . 

83.  Rouse  v.  Detroit  Blec.  Ry.,  128  86.  Owen  v.  Brockschmidt,  54  Mo. 
Mich.  149,  87  N.  W.  68  (1901).  285  (1873);  Murphy  v.  N.  Y.  C.  Ry., 

84.  North  Chic.  Street  Ry.  v.  88  N.  Y.  445,  (1882);  Penn.  Ry.  Co. 
Brodie,  156  111.  317,  40  N.  E.  942  v.  Baotom,  54  Pa.  495  (1867) ;  Petrie 
(1895) ;  Korrady  v.  Lake  Shore,  Etc.  v.  Ool.,  Etc.  Ry.,  29  S.  C.  303,  7  S.. 
Ry..    131    Ind.    261.    29    N.    B.    1069  E.  515  (1888). 

(1891);   Chic,  Etc.  Ry.  v.  Thomas. 
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Tuptcy,  as  lie  could  before."  In  case,  however,  the  tort  consists  in 
an  injury  to  property  rights,  as  distinguished  from  a  personal 
wrong,  the  right  of  action  passes  to  the  assignee  or  trustee  in  bank- 
ruptcy, and  is  to  be  prosecuted  by  him.^* 

(b)  The  bankruptcy  of  the  tort-feasor,  although  followed  by  a 
decree  or  order  of  discharge,  does  not  relieve  him  from  liability  to 
an  action  therefor  in  England.*'  In  this  country  the  language  of 
the  statute  is  not  quite  so  sweeping  on  this  topic.  It  is  as  follows : 
"  A  discharge  in  bankruptcy  shall  release  a  bankrupt  from  all  of 
his  provable  debts,  except  such  as  *  *  *  (2)  are  liabilities 
for  obtaining  property  by  false  pretenses  or  false  representations, 
or  for  vsrillful  and  maKcious  injuries  to  the  person  or  property  of 
another,  or  for  alimony  due  or  to  become  due,  or  for  maintenance 
or  support  of  wife  or  child,  or  for  seduction  of  an  unmarried  fe- 
male, or  for  criminal  conversation;  *  *  *  or  (4)  were  cre- 
ated by  his  fraud,  embezzlement,  misappropriation,  or  defalcation 
while  acting  as  an  officer  or  in  fiduciary  capacity."  '" 

271-  Statute  of  Limitations.  This  statute  provides  that  the 
various  actions  for  torts  shall  not  be  brought,  after  the  expira- 
tion of  varying  but  definite  periods.     In  England  the  statute'* 

87.  Howard  v.  Cruther,  8  M.  &  W.  v.  Lee,  64  N.  Y.  242  (1876) ;  U.  S. 
601  (1841).  Action  far  seduction  o£  Bankruptcy  Act,  1898,  §§  70(a)  and 
servant.     On    p.    604,   Alderson,   B.,    (b). 

said:     "Assignee*  can  maintain  no  89.  Clerk  &  Lindsell  on  Torts  (2d 

action   for   libel,   altbough   the  in-  Ed.),  36;  46  and  47  Vict.  ch.  52,  §  37. 

jury     occasioned     thereby     to     the  90.  U.  S.  Bankruptcy  Act  of  1898» 

man's    reputation    may    have    been  §  17,  as  amended  1903.     For  a  dls- 

the  sole  cause  of  his  bankruptcy."  cussion  of  this  section,  see  Collier 

In  re  Haensell,  91  Fed.  355   (1899),  on    Bankruptcy    (4th   Ed.),    188-204 

holding  that  a  cause  of  action  for  (9th    Ed.),    380-405.      Audubon    v. 

a  malicious  prosecution  and  arrest  Shufeldt,  181  U.  S.  575,  21  Sup.  Ct. 

formed  no  part  of  the  bankrupt  vie-  R.  735;  45  L.  Ed.  1009  (1901);  Dun- 

tim's  estate.    Colwell  v.  Tinker,  169  bar  v.  Dunbar,  190  U.  S.  340;  23  Sup. 

N.  Y.  536,  62  N.  E.  668,  58  L.  R.  A.  Ct.   757    (1903) ;    Bryant  v.   Kinyon, 

531,  7  Am.  B.  R.  344  (1902).  127  Mich.  152,  86  N.  W.  531,  53  L.  R. 

88.  Hodgson  v.  Sidney  L.  R.,  1  Ex.  A.  801  (1901). 

313,  35  L.  J.  Ex.  182   (1866) ;  Mor-  91.  Ch.  16,  21  James  I,  as  amended 

gan  v.  Steble  L.  R.,  7  Q.  B.  611,  41  by  ch.  3,  4  and  5  Anne,  ch.  97,  §  12, 

L.  J.  Q.  B.  260   (1872);   Tifeany  v.  19  and  20  Vict  and  ch.  75,  §  1,  45 

Boatman's  Bank,  18  Wall.    (U.   S.)  and  46  Vict. 
375,  21  L.  Ed.  868  (1873);  Wheelock 
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divides  tort  actions  into  three  classes,  assigning  to  the  first  class  a 
term  of  limitation  of  six  years ;  to  the  second  class  four  years,  and 
to  the  third  class  two  years.  These  classes  have  been  briefly  de- 
scribed as  follows :  "  Six  years.  Trespass  to  land  and  goods,  con- 
version, and  all  other  common  law  wrongs  (including  libel),  except 
slander  by  words  actionable  per  se  and  injuries  to  the  person.  Four 
years.  Injuries  to  the  person  (including  imprisonment).  Two 
years.  Slander  by  words  actionable  per  se."  '^ 

In  this  country,  while  legislation  upon  this  topic  has  been  fash- 
ioned upon  the  statute  of  James,  the  laws  of  each  jurisdiction 
should  be  examined  by  the  reader,  for  they  differ  in  various  re- 
spects. We  can  attempt,  here,  to  deal  only  with  the  general  prin- 
ciples underlying  them. 

272.  Exemptions  from  Statutory  Bar.  It  is  frequently  pro- 
vided that  infants  and  other  persons  under  legal  disability,  as  well 
as  persons  absent  from  the  State,  shall  be  exempted  from  the  run- 
ning of  the  statute,  during  such  period  of  disability  or  absence.'' 
At  times,  however,  no  such  exemption  is  found  in  the  statute,  and 
it  has  been  argued  in  behalf  of  the  person  under  disability  or  ab- 
sent, that  he  was  entitled  to  exemption  by  reason  of  an  inherent 
equity.  But  this  argument  has  been  pronounced  unsound,  and  the 
rule  declared  that  the  exemptions,  generally  accorded  to  such  per- 
sons, do  not  rest  upon  any  general  doctrine  of  the  law  that  they 
cannot  be  subjected  to  the  action  of  the  statutes,  but,  in  every  in- 
stance, upon  express  language  in  those  statutes  giving  them,  after 
the  expiration  of  disability  or  absence,  a  definite  time  to  assert  their 
rights."  "  And  where  the  statute  has  created  specific  exceptions, 
all  others  must  be  deemed  excluded ;  the  courts  are  without  author- 
ity to  enlarge  or  change  those  specified,  or  establish  others,  though 
in  particular  cases  the  ends  of  justice  might  seem  to  be  subserved, 
if  it  were  done."  '° 

92.  Pollock  on  Torts  (6th  Ed.),  27  L.  Ed.  808  (1882);  Murray  v. 
205.  Chic,  Etc.  Ry.,  92  Fed.  868,  35  C.  C. 

93.  McParlane  v.  Grober,  70  Ark.  A.  62  (1899);  Garden  v.  Louisville, 
371,  69  S.  W.  56,  91  Am.  S.  R.  84  Etc.  Ry.,  101  Ky.  113,  39  S.  W.  1027 
(1902);  Jenkins  v.  Jensen,  24  Utah  (1897);  Bickle  v.  Chrisman,  76  Va. 
108,  66  Pac.  773,  91  Am.  S.  R.  783  678  (1882) ;  Jones  v.  Lemon,  26  W. 
(1901);  Parker  v.  Kelly,  61  Wis.  552  Va.  629   (1885). 

(18S4).  96.  Powell  V.  Kohler,  52  Ohio  St. 

94.  Vance  v.  Vance,  108  U.  S.  514,    103,  39  N.  E.  195,  26  L.  R.  A.  480,  49 
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As  soon  as  the  disability  is  removed,  the  statute  begins  to  run, 
and  the  person  has  the  statutory  period  thereafter  within  which  to 
bring  the  action,  although  he  is  not  precluded  from  suing,  while 
the  disability  lasts.''  If  the  statute  of  limitations  once  begins  to 
run,  however,  it  does  not  cease  to  run  on  account  of  any  subsequent 
disability,  unless  the  statute  expressly  provides  for  interruption." 

273.  Beginning  of  Statutory  Period.  The  period  of  limitations 
dates  from  the  accrual  of  the  cause  of  action.  Wherever  the  gist 
of  the  cause  of  action  is  the  wrongdoing  of  the  defendant,  the  date 
of  the  act  is  the  beginning  of  the  statutory  period.'*  But  where  the 
damage  to  the  victim,  rather  than  the  misconduct  of  the  tort- 
feasor, is  the  gist  of  the  action,  the  statute  does  not  begin  to  run 
until  the  damage  is  suffered.''  In  case  of  seduction,  the  cause  of  ac- 
tion accrues  at  once,  although  the  amoimt  of  recovery  may  be  af- 
fected by  subsequent  events."'    In  case  of  trespass  to  property,  the 


Am.  S.  R.  705  (1894);  cf.  Amy  v. 
Watertown,  130  U.  S.  320,  9  Sup.  Ct. 
537,  31  L,.  Ed.  953  (1888),  for  dis- 
cussion of  equity  rule  that  the  run- 
ning of  the  statute  is  suspended  on 
the  ground  of  fraud.  In  this  case  it 
is  said :  '"  True,  in  a  few  instances, 
courts  have  apparently  made  excep- 
tions not  found  in  the  statute;  but 
they  are  only  such  as  arise  from  a 
state  of  war,  or  other  imperative 
necessity,  as  when  courts  are  shut, 
or  by  the  act  of  law  one  party  is 
forbidden  to  sue,  or  the  other  is  ren- 
dered incapable  of  being  sued."  See 
Hangher  v.  Abbott,  6  Wall.  (U.  S.) 
532,  18  L.  Ed.  939  (1867).  (Courts 
In  States  in  rebellion  closed) ;  St. 
Paul,  Etc.  Ry.  V.  Olson,  87  Minn.  117, 
91  N.  W.  294,  94  Am.  S.  R.  693  (1902). 
(Person  prevented  from  exercising 
his  remely  by  paramount  authority.) 

96.  Powell  V.  Kohler,  supra  and 
cases  there  cited. 

97.  Jenkins  v.  Jensen,  24  Utah  108, 
66  Pac.  773,  91  Am.  S.  R.  783  (1901). 

98.  Herreshoff  v.  Tripp,  15  R.  I. 
92,  23  At.  104  (1885). 
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99.  Mitchell  v.  Darley  Main  Col- 
liery Co.,  14  Q.  B.  D.  125;  53  L.  J. 
Q.  B.  471  (1884),  s.  c,  sub  nom. 
Darley  Main  Colliery  Co.  v.  Mitchell, 
11  App.  Cas.  127,  55  L.  J.  Q.  B. 
529  (1886) ;  Lord  Blackburn's  dis- 
senting opinion  is  worthy  of  a  care- 
ful perusal;  St.  Louis  I.  M.  &  S.  Ry. 
V.  Biggs,  52  Ark.  240,  12  S.  W.  331. 
20  Am.  S.  R.  174,  6  L.  R.  A.  804 
(1889).  Also  Hot  Springs  Co.  v. 
McCray,  106  Va.  461,  56  S.  E.  216, 
10  L.  R.  A.  N.  S.  465  (1907) ;  Skep- 
with  V.  Albermarle  Soapstone  Co., 
185  Fed.  15,  107  C.  C.  A.  119  (1911). 

100.  Hutcherson  v.  Durden,  113 
Ga.  987,  39  S.  E.  495,  54  L.  R.  A.  871 
(1901) ;  Dunlap  v:  Linton,  144  Pa. 
335,  22  At.  819  (1891).  In  Davis  v. 
Young,  90  Tenn.  303,  16  S.  W.  473, 
it  was  held,  that  where  the  seduc- 
tion was  effected  by  a  fraudulent 
promise  of  marriage,  and  subse- 
quent acts  of  illicit  intercourse  were 
induced  by  continuation  and  re- 
newal of  the  promise,  the  statute 
b«gan  to  run  from  the  last  act  of 
seduction. 
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Tight  of  action  is  complete,  ordinarily,  upon  the  doing  of  the  act/ 
but  in  the  case  of  some  forms  of  nuisance  or  other  injury  to  prop- 
erty interests,  there  is  no  actionable  wrong,  until  actual  harm  is 
done.^ 

The  cause  of  action  against  a  physician  or  surgeon  for  malprac- 
tice accrues  at  the  date  of  his  unskillful  act ;  ^  but  if,  after  doing 
an  improper  act,  he  continues  to  care  for  the  patient,  and  during 
such  period  continues  the  unskillful  treatment,  the  statute  does  not 
begin  to  run  until  the  termination  of  his  employment.*  The  cause 
of  action  for  conyersion  accrues  at  the  date  of  the  wrongful  asporta- 
tion.^ If  a  demand  by  the  owner  and  refusal  by  the  possessor  are 
necessary  to  complete  the  conversion,  of  course,  the  statute  will  not 
begin  to  run  until  such  demand  and  refusal.'  In  other  torts,  a 
demand  may  be  necessary  before  the  cause  of  action  accrues.' 

274-  Conflict  of  Laws.  As  a  rule,  statutes  of  limitations  con- 
stitute a  part  of  the  lex  fori.  Whether  the  tort  is  one  at  common 
law  or  depends  upon  a  statute  of  the  jurisdiction  where  it  is  in- 
flicted, if  the  action  is  brought  in  another  jurisdiction,  the  statute 
of  limitations  applicable  to  the  case  is  that  of  the  forum ;  unless  the 
local  statute,  which  creates  the  right,  also  limits  the  duration  of 
the  right  within  a  prescribed  time.' 

1.  St.  Louis,  Etc.  Ry.  v.  Anderson,  5.  County  Board  of  Education  v. 
62  Ark.  360,  35  S.  W.  791   (1896).        State  Board  of  Education,   107  N.  C. 

2.  St.  Louis,  E)tc.  Ry.  v.  Biggs,  52    366,  12  S.  E.  452  (1890). 

Ark.  240  (1889) ;   Sherlock  v.  Louis-  6.  Haire  v.  Miller,  49  Kan.  270,  30 

ville.  Etc.   Ry.,   115   Ind.   22;    17  N.  Pae.  482  (1892). 

E.  171  (1888).  7.  In    re    Tidd:     Tidd    v.    Overell 

3.  Fadden  v.  Satterlee,  43  Fed.  (1893),  3  Ch.  154;  Quinn  v.  Cross,  24 
568  (1890).  Ore.  147,  33  Pac.  535   (1893). 

4.  Gillette  v.  Tucker,  67  Ohio  St.  8.  Williams  v.  St.  L.,  Etc.  Ry.,  123 
106,  65  N.  E.  865,  93  Am.  S.  R.  639  Mo.  573,  27  S.  W.  387  (1894) ;  Minor's 
(1902).    But  see  dissenting  opinion.  Conflict  of  Laws,  §§  202,  210. 
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CHAPTER  VII. 

paeticular  toe.ts. 
§  1.  Oedee  of  Teeatment. 

275.  Having  considered  briefly  the  history  of  this  branch  of  the 
la^y,  and  having  discussed  at  length  the  general  principles  which, 
determine  tort  liability,  as  well  as  the  remedies  therefor,  we  pro- 
ceed to  the  consideration  of  the  most  important  classes  of  torts. 

These  will  be  dealt  with  in  the  following  order:  First,  torts 
which  are  directed  principally  against  the  person  of  the  victim. 
Second,  torts  which  are  aimed  at  the  property  of  the  victim.  Third^ 
torts  which  are  clear  invasions  of  both  the  personal  and  property 
rights  of  another. 

§  2.  False  iMPEisoifMENT. 

276.  Violates  the  Right  of  Personal  Liberty.  English  law  has 
always  shown  itself  solicitous  to  guard  the  liberty  of  the  individ- 
ual. It,  therefore,  punishes  false  imprisonment  as  a  crime,  and. 
gives  to  the  person  unlawfully  imprisoned  a  civil  action  for  dam- 
ages. It  is  with  the  tort  action  only  that  we  are  now  concerned. 
A  person  is  said  to  be  imprisoned  "  in  any  case  where  he  is  arrested 
by  force  and  against  his  will,  although  it  be  on  the  high  street  or 
elsewhere,  and  not  in  a  house."  ^ 

277.  What  Constitutes  Arrest.  "  Mere  words  will  not  consti- 
tute an  arrest ;  and  if  the  officer  says,  '  I  arrest  you,'  and  the  party- 
runs  away,"  ^  or  having  a  weapon  in  his  hand,  keeps  the  officer  front 
touching  him  and  so  gets  away,'  there  is  no  arrest.  If,  however,, 
the  officer  touches  him,  in  the  attempt  to  take  him  into  custody^ 
there  is  an  arrest,  though  the  officer  may  not  succeed  in  stopping 
and  holding  him.* 

1.  Thorpe,  C.  J.,  in  Year  Book  of  3.  Genner  v.  Sparks,  1  Salk.  79,  fi. 
Assizes,  f.  104,  pi.  85   (1348).  Mod.  173   (1704). 

2.  Ruasen  v.  Lucas,  1  C.  &  P.  153  4.  Whitehead  v.  Keyes,  3  Allen  (8S 
(1824);  Hill  v.  Taylor,  50  Mich.  549,  Mass.)  495,  81  Am.  Dec.  672  (1862); 
15  N.  W.  899   (1883);  Huntington  v.  Anonymous,  7  Mod.  8  (1702).  ' 
Shultz,  Harper  Law   (S.  C),  452,  18 

Am.  Dec.  660  (1824). 
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!N^either  touching  a  person,  nor  actually  overpowering  him  by- 
force  is  necessary  to  an  arrest.  If  the  officer,  or  one  purporting  to 
act  as  an  officer  gives  another  to  understand  either  by  words  or 
acts  that  the  latter  is  his  prisoner,  and  the  party  acquiesces  in  the 
arrest  and  submits  his  will  and  surrenders  his  liberty  to  the  officer, 
there  is  an  imprisonment.  One  is  not  obliged  to  incur  the  risk  of 
personal  violence  and  insult  by  resisting."  It  has  even  been  held 
that  one  is  imprisoned,  while  being  shadowed  by  detectives,  if,  it 
appears  "  he  was  in  fact  deprived  of  all  freedom  of  action,  and 
that  whatever  consent  he  gave  to  such  restraint  was  an  enforced 
consent."  *  However,  a  person  cannot  be  imprisoned,  who  is  not 
cognizant  of  any  restraint,'  nor  whose  way  is  obstructed  but  who  is 
at  liberty  to  go  anywhere  else  but  over  this  particular  way,*  nor 
who  is  induced  by  false  statements  to  go  where  he  otherwise  would 
not  have  gone,'  or  to  stay  where  he  otherAvise  would  not  have  re- 
mained," nor  who  voluntarily  places  himself  in  a  situation  where 
another  may  lawfully  do  what  results  in  restraining  his  liberty." 

5.  Collins  V.  Fowler,  10  Al.  859  7.  Herring  v.  Boyle,  1  C.  M.  &  E. 
(1846);    Courtoy   v.    Dozier,    20    Ga.    377  (1834). 

369  (1856)  ;  Simmons  v.  Richards.,  171  8.  Bird  v.  Jones,  7  Q.  B.  742,  15  L. 
Mass.  281,  50  N.  E.  617  (1898);  J.  Q.  B.  82  (1845).  See  dissenting 
Moore  v.  Thompson,  92  Mich.  498,  S2  N.  opinion  of  Lord  Denman.  The  ma- 
W.  1000  ( 1892 )  ;  Pike  v.  Hanson,  9  jority  opinion  declares  that  imprison-' 
N.  H.  491  (1838)  ;  Browning  v.  Rit-  ment  "includes  the  notion  of  restraint 
tenhouse,  40  N.  J.  L.  230  (1878)  ;  Gold  within  some  limits  defined  by  a,  will 
V.  Bissel,  1  Wend.  (N.  Y.),  210  or  power  exterior  to  our  own." 
(1828);  Mead  v.  Young,  2  Dev.  &  9.  State  v.  Leunsford,  81  N.  C.  528 
Batt.  (19  N.  C.)  621  (1837);  Mc-  (1879).  Prosecutor  voluntarily  went 
Cracken  v.  Ansley,  4  Strob.  L.  (S.  C.)  with  defendant  as  the  result  of  a  prac- 
1  (1849);  Smith  v.  State,  7  Humph,  tical  joke,  induced  by  false  statement. 
(Tenn.)  43  (1846);  Sorenson  v.  Dun-  10.  Payson  v.  Macomber,  3  Allen  (85 
das,  50  Wis.  335  (1880);  Wood  v.  Mass.),  69.  Defendant  induced  plain- 
Lane,  6  C.  &  P.  7*74  (1834)  ;  see  note  tiff  to  go  to  Salem  and  stay  there,  so 
to  Hawkins  v.  Comm.,  14  B.  Mon.  as  not  to  be  a  witness  against  a  third 
(Ky.)  395  (1854),  in  61  Am.  Dec.  151-  person,  but  no  force  or  threat  of  force 
164.  shown. 

6.  Fotheringham  v.  Adams  Ex.  Co.,  11.  Moses  v.  Du  Bois,  Dudley  (S. 
36  Fed.  252,  1  L.  R.  A.  474  (1888);  C.  Law)  209  (1838);  Spoor  v. 
see  Schultz  v.  Frankfort  Marine  A.,  Spooner,  12  Met.  (53  Mass.)  281 
Etc.  Co.,          Wis.        ,  139  N.  W.  386  (1847).    Defendant,  in  each  case,  car- 

(1913),  13  Columbia  Law  Rev.  336.  Cf.  ried  plaintiff  to  sea,  but  the  latter  had 

Smith  V.  State,  7  Hunph.   (Tenn.)   43  ample  opportunity  to  leave  before  the 

(^846).  ship  started;  Robertson  v.  Balmala 
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Imprisonment  may  be  effected  by  one  wbo  is  not  an  officer,"  and 
-wbo  does  not  pretend  to  act  in  an  official  capacity/^  A  person  who 
is  locked  in  a  room  and  forced  to  stay  there  against  his  will,^'  or 
who  is  kept  in  a  building  by  threats  of  another  to  hurt  him,  if  he 
ventures  out>  is  imprisoned." 

An  action  for  false  imprisonment  lies  in  favor  of  the  committee 
of  an  incompetent  against  one  unlawfully  taking  the  ward,  thoughr-" 
the  latter  is  not  coerced.^** 

278.  Unlawfulness  of  Imprisonment.  Any  imprisonment 
which  is  not  legally  justifiable  is  a  false  imprisonment,  and  sub- 
jects him  who  is  responsible  therefor,  whether  as  principal  or 
agent,  to  an  action  in  tort  for  damages.*'  The  plaintiff  in  such  ac- 
tion need  not  prove  that  the  defendant  acted  maliciously  or  with- 
out probable  cause,  or  with  any  wrongful  intention,  nor  that  actual 
harm  of  any  sort  was  done  to  him.**  He  makes  out  a  prima  facie 
case  by  showing  the  imprisonment,  and  it  then  devolves  upon  the 
defendant  to  prove  that  the  imprisonment  was  lawful  and  that  he 
was  justified  in  what  he  did.*' 

279.  Justification  Under  Legal  Process.  In  a  former  chapter, 
it  was  shown  that  a  ministerial  officer  is  not  liable  in  tort  for  en- 
forcing process  fair  on  its  face  and  issued  by  a  court  or  magistrate 
of  competent  jurisdiction.**     Accordingly,  if  he  arrests  and  im- 

New  Ferry  Co.   (1909),  A.  C.  295,  79  377,  82  N.  W.  291,  80  Am.  St.  R.  33 

T..  J.  P.  C.  84.  (1900). 

12.  Price     \.     Bailey,     66     111.     49  16.  Rich  v.  Mclnerny,  103  Ala.  345,^ 

(1872);    Hildebrand  v.  McCnim,   101  15  So.  663,  49  Am.  St.  R.  32   (1893); 

Ind.  61   (1884).  Comer    v.     Knowles,     17     Kan.     436 

12a.  Cook   V.    Hastings,    150   Mich.  (1877);   Glazar  v.  Hubbard,  102  Ky. 

289,  114  N.  W.  71,  14  L.  R.  A.,  N.  S.  68,  42  S.  W.  1114,  80  Am.  St.  R.  340, 

1123  (1907).  39  L.  R.  A.  210  (1897). 

1&  Woodward  v.  Washburn,  3  Den.  17.  Floyd  v.  State,   12  Ark.   43,  54 

(N.  Y.)  369  (1846);  Kroner  v.  Pass-  Am.   Dec.   250;   Mitchell  v.   State,   12 

more,  36  Mont.  504,  93  Pac.  805,   14  Ark.    50,    54    Am.    Dee.    253     (1851), 

L  R.  A.,  N.  S.  988  (1907).  with   note,    pp.    258-271;    Jackson    v. 

14.  McNay   v.    Stratton,    9    Bradw.  Knowlton,  173  Mass.  94,  53  N.  E.  134 
(HI.  App.)  215   (1881).  (1899);   Snead  v.  Bonnoil,  166  N.  Y. 

14a.  Barker  v.  Washburn,  200  N.  Y.    325,  59  N.  E.  899    (1901) ;   Chase  v. 
280,  93  N.  E.  958  (1911).  Ingalls,  97  Mass.  524  (1867). 

15.  Bergeron  v.  Peyton,  106  Wis.       18.  Supra,  Chap.   Ill;    O'Shaugh- 

nessy    t.    Baxter,    121    Mass.    515 
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prisons  a  person  under  such  process,  the  victim  cannot  maintain 
an  action  for  false  imprisonment,  although  he  may  be  entitled  to 
an  action  for  malicious  prosecution  against  someone  else."  If, 
'however,  the  process  is  void  it  will  protect  no  one  who  is  respon- 
sible for  its  enforcement.^"  Moreover,  the  protection  of  valid  legal 
process  may  be  lost  by  its  abuse,^^  as  when  it  is  wrongfully  em- 
3)loyed  to  force  the  imprisoned  person  to  pay  a  debt,^^  or  to  pay 
illegal  fees.^*  In  such  cases,  the  one  abusing  the  process  is  treated 
.as  though  he  were  a  trespasser  ah  initio.  "  When  the  law  has  given 
lan  authority,"  it  is  said,  "  it  is  reasonable  that  it  should  make  void 
•everything  done  by  the  abuse  of  that  authority,  and  leave  the  abuser 
as  if  he  had  done  everything  without  authority."  ^  It  is  deemed 
to  be  against  "  soimd  public  policy  to  permit  a  man  to  justify 
.himself  at  all  under  a  license  or  authority  allowed  him  by  law, 
•after  he  has  abused  it,  and  used  it  for  improper  purposes.  The 
^presumption  of  law  is,  that  he  who  thus  abuses  such  authority, 
assumed  the  exercise  of  it  in  the  first  place  for  the  purpose  of  abus- 
ing it."  ^  )       I 

280-  Process  Under  Unconstitutional  Statute  'or  Ordinance. 

An  unconstitutional  statute  or  ordinance  is  for  all  legal  purposes, 

(tl877);    People   v.   Warren,    5    Hill  U.  S.  App.  505,  29  C.  C.  A.  670  (1898) ; 

•(N.  Y.)   440   (1843).  Everett  v.  Henderson,  146  Mass.  89,  14 

19.  Rich  V.  Mclnerny,  103  Ala.  345,  N.  E.  932    (1888)  :   Worden  v.  Davis, 
15  So.  663,  49  Am.  St.  E.  32   (]'893)  ;  195  N.  Y.  391,  88  N.  E.  745,  22  L.  R. 

Marks    v.    Townsend,    97    N.    Y.    590  A.,  N.  S.   1196    (1909),  reversing  123 

(1885);   Tryon  v.  Pingree,  112  Mich.  App.  Div.   193,   126  N.   Y.   Supp.   525 

^338,  70  N.  W.  905,  37  L.  R.  A.  222,  67  (1908)  ;   Neimltz   v.    Conrad,  22   Ore. 

_Ani.  St.  R.  399   (1897),  with  note,  pp.  164,  29  Pae.  548   (1892). 

-.W8-427;    Bohri   v.   Barnett,    144   Fed.  21.  Wood  v.  Graves,  144  Mass.  363, 

r389  tl906),  6  Columbia  Law  Rev.  586.  11  N.  E.  567,  59  Am.  R.  365   (1887) ; 

20.  Fkumoto  v.  Marsh,  130  Cal.  66,  Carlton  v.  Taylor,  50  Vt.  ?''0   (1877). 
HB2  Pac.   303,  509,   80  Am.   St.   R.    73  23.^  Grainger  v.  Hill,  4  Ring.  N.  C. 

(1900);   Clyma  v.  Kennedy,  64  Conn.  212    (1838);   Holley  v.  Mix,  3  Wend. 

■aw,  29  At.  539,  42  Am.  St.  R.   194;  (N.  Y.)  350,  20  Am.  Dec.  702  (1829)  ; 

Comm.   V.    Crotty,    10   Allen    (Mass.)  Baldwin  -i.  Weed,   17  Wend.    (N.  Y.) 

403  (1865);  Wachsmith  v.  Merch.  Nat.  224,  234  (1837). 

3k.,  96  Mich.  427,  56  N.  W.  9:  21  L.  R.  23.  Robbins   v.    Swift,    86   Me.    197, 

A.  278    (1893);    West  v.   Cabell,    153  29  At.  981   (1894). 

XT.  S.  78,  14  Sup.  Ct.  752  (1894).   For  24.  Allen  v.   Crofoot,   5   Wend.    (N. 

•the  distinction  between  void  process,  Y.)   506   (1830). 

irregular  process  and  voidable  process,  25.  State   v.    Moore,    12    N.   H.    42 

see  Bryan  v,  Congdon,  86  Fed.  221 ;  57  ( 1841 ) . 
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as  if  it  had  never  been  enacted.^*  All  proceedings  under  it,  tliougli 
nominally  conducted  in  a  court  of  justice,  are  in  truth  coram  non 
judice.  Process  issuing  from  legal  tribunals  in  such  circumstances 
is  void,  and  should  afford  no  defense,  either  to  the  parties  setting 
the  proceedings  in  motion,  or  to  the  officers  enforcing  the  process. 
Such  is  the  holding  in  some  jurisdictions.^'  In  others,  however, 
it  has  been  held  that  not  only  the  judicial  officers,  who  have  sus- 
tained the  constitutionality  of  the  statutes  or  ordinances,  are  free 
from  liability  to  tort  actions,  as  upon  the  principles,  heretofore 
stated,  they  would  be,^*  but  that  ministerial  officers,  enforcing  pro- 
-cess  in  such  cases,  are  also  protected.^' 

Even  judicial  officers  are  liable  for  false  imprisonment,  when 
they  issue  an  order  of  arrest  and  procure  its  enforcement,  without 
•color  of  legal  authority  or  jurisdiction.^" 

281.  Arrest  Without  a  Warrant,  (a)  By  Peace  Officers.     In 

-order  to  prevent  the  escape  of  criminals  and  to  bring  them  tO'  jus- 
tice promptly,  the  law  permits  their  arrest  without  a  warrant.  A 
person  who  is  guilty  of  a  breach  of  the  peace,  may  be  arrested  by 
a  peace  officer,  who  is  present,  even  though  the  latter  is  "  the  per- 
son upon  whom  the  peace  is  broken."  ^^  G-enerally  speaking,  the 
arrest  of  one  who  has  been  guilty  of  a  breach  of  the  peace,  is  not 
justified  after  he  has  escaped  from  the  place,  or  peace  has  been 

26.  Cooley,  Principles  of  Constitu-  24  Am.  S.  R.  137  (1891)  ;  Till^gan  v. 
tional  Ijslw  (1st  Ed.),  155;  Sumner  v.  Beard,  121  Mich.  475,  80  N.  W.  248 
Beeler,  50  Ind.  341  (1875);  Norton  v.  (1899).  Persons,  called  upon  by  an 
Shelbey  Co.,  118  U.  S.  425,  442,  6  Sup.  oflScer  to  assist  him  in  enforcing  void 
Ct.  1125,  30  L.  Ed.  186  (1886).  But  process,  and  who  do  assist  in  ignorance 
see  State  v.  Poulin,  105  Me.  224,  74  of  the  character  of  the  process,"  are 
At.  119   (1909);  8  ;Mich.  L.  Rev.  229.  protected    in    some    States.      Reed    v. 

27.  Sumner  v.  Beeler,  50  Ind.  341  Rice,  2  J.  J.  Marshall  (Ky.)  44;  19 
(1875);  State  v.  Hunter,  106  N.  C.  Am.  Dec.  122  (1829);  Firestone  v. 
796,  11  S.  E.  366,  8  UJS..  A.  529  Rice,  71  iHch.  377,  38  N.  W.  885 
(1890)  ;  Barling  v.  West,  29  Wis.  307,  (1888)  ;  but  not  in  others,  Oystead  v. 
9  Am.  R.  576  (1871)  >.  Campbell  v.  Shed,  12  Mass.  506,  511  (1815);  Elder 
Sherman,  35  Wis.  103   (1874).  v.   Morrison,    10  Wend.    (N.   Y.)    128 

28.  Supra,   Chap.   Ill,   Cf.   Roth   v.  (1833). 

Shupp,  94  Md.  55,  50  At.  430   (1901).        30.  Stephens  v.  Wilson,  115  Ky.  27, 

29.  Trammel  v.  Russellville,  34  Ark.    72  S.  W.  336  (1903). 

106,  36  Am.  R.  1  (1879)  ;  Brooks  v.  31.  Anonymous  Y.  B.  H.  VII,  f.  6,  pi. 
Mangan,  86  Mich.  576,  49  N.  W.  633,    12  (1490). 


ggQ  THE   LAW   OF  TORTS. 

restored.'^  But  so  long  as  the  conduct  of  the  wrongdoer  is  such  as 
to  show  that  the  public  peace  is  likely  to  be  endangered  by  his  acts, 
his  arrest  without  a  warrant  is  justifiable.^^ 

At  common  law,  petty  criminal  offenders  who  are  not  guilty  of 
a  breach  of  the  peace,  are  not  subject  to  arrest  without  a  warrant, 
and  a  peace  officer  who  so  arrests  them  is  liable  to  an  action  for 
false  imprisonment.'* 

By  statute,  in  some  jurisdictions,  a  peace  officer  is  authorized  to 
arrest  without  a  warrant  for  any  crime  or  public  offense  committed 
or  attempted  in  his  presence.'* 

He  is  justified,  at  common  law,  in  arresting,  without  warrant, 
a  person  who  has  committed  a  felony,  although  not  in  his  presence. 
The  law  goes  even  further  and  allows  the  officer  "  having  reason- 
able ground  to  suspect  that  a  felony  has  been  committed,  to  detain 
the  party  suspected  until  inquiry  can  be  made  by  the  proper  au- 
thorities." '*    In  some  States,'^  legislature  has  limited  the  officer's 

S2.  Regiha  v.  Walker,  Dearsley  Cr.  peace  officer  has  no  right  to  arrest  a 

Cas.  358  (1854)  ;  Wahl  t.  Walton,  30  deserter  from  the  Federal  army,  as  the 

Minn.  506  (1883)  ;  Quinn  v.  Heisel,  40  latter's  offense  is  a  breach  of  the  mili- 

Mich.  576   ( 1879 )  ;  State  v.  Lewis,  50  tary  law,  not  a  felony  or  breach  of  the 

Ohio  St.  179,  33  N.  E.  405  (1893).  peace.     Common  law  felony  defined  at 

33,  Timothy  v.  Simpson,  1  C.  M.  &  p.  499. 

R.   757,  6   C.  &  P.   499,  5  Tyrr.  244  35.  Wahl  v.  Walton,  30  Minn.  506 

(1835);   Loggins  v.  Southern  Ry.,  64  (1883);  Xew  York  Code  of  Criminal 

S.  C.  321,  42  S.  E.  163   (1902).  Procedure,    §    177    (1);    Claiborne   v. 

34.  Booth  V.  Hanley,  2  C.  &,  P.  288  Chesapeake  &  O.  Ry.,  46  W.  Va.  363,  33 
(1826)  ;  plaintiff  "was  turning  up  to  S.  E.  262  (1899),  plaintiff  carried  on 
the  wall  for  a  particular  occasion;"  his  person  an  open  knife,  a  bottle  of 
Hardy  v.  Murphy,  1  Esp.  294  (1795),  whiskey  and  a  razor  —  "  a  deadly  com- 
plaintiff  "  was  noisy  in  a  public  bination,''  in  the  opinion  of  the  court, 
street;  "  Wooding  v.  Oxley,  9  C.  &  P.  as  well  as  a  public  offense  under  a 
1  (1839),  plaintiff  cried,  "hear,  hear,"  statute. 

and  asked  questions  of  the  speaker,  in  36.  Beckwith  v.   Philby,  6   B.   &  C. 

a  public  meeting;  Palmer  v.  Maine  C.  635  (1827)  ;  Samuel  v.  Payne,  1  Doug. 

Ry.,  92  Me.  399,  42  At.  800,  44  L.  R.  359   (1780)  ;   Miles  v.  Weston,  60  111. 

A.   673,   69   Am.    St.   R.   513    (1899),  361   (1871);  Doering  v.  State,  49  Ind. 

plaintiff    charged    with    fraudulently  56,  19  Am.  R.  669    (1874);   Burke  v. 

evading    the    payment    of    his    fare;  Bell,  36  Me.   317    (1853);    Palmer  v. 

Boylston  v.  Kerr,  2  Daly  (N.  Y.)   220  Maine  C.  Ry.,  92  Me.  399,  42  At.  800, 

,1867),    plaintiff   fraudulently   substi-  44  L.  R.   A.   673,   69   Am.   S.   R.  513 

tuted  a  smaller  check  for  the  one  first  (1899)  ;    State  v.   Grant,  76  Mo.  236 

delivered;   Kurtz  v.  Moffit,  115  U.   S.  (1882)  ;  Burns  v.  Erben,  40  N.  Y.  463 

487,  6  Sup.  Ct.   148    (1885),  a  State  (1869);  Neal  v.  Joyner,  89  N.  C.  28T 
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authority  in  this  respect  to  cases  where  a  felony  has  in  fact  been 
committed. 

At  common  law,  even  a  peace  officer  is  not  justified  in  arresting 
without  a  warrant,  upon  suspicion  of  a  misdemeanor,'*  nor  for  a 
misdemeanor  which  was  not  committed  in  his  presence.'^ 

The  liability  of  executive  and  military  officers  for  the  arrest  and 
imprisonment  of  persons  in  case  of  riot  or  insurrection  is  consid- 
ered in  the  cases  not«d  below.''^ 

282.  (b)  Arrest  by  a  Private  Person.  The  common  law  au- 
thorizes a  private  person  to  arrest  without  a  warrant  one  who  is 
breaking  the  peace  in  iiis  pi-esence,  or  whose  conduct  shows  that 
the  peace  is  likely  to  be  broken  by  him.*"  Some  modem  statutes 
authorize  such  arrest  for  any  crime  committed  or  attempted  in  the 
presence  of  the  one  making  the  arrest.'*^  He  is  also  justified  in  ar- 
resting without  a  warrant  one  who,  he  has  probable  cause  to  be- 
lieve, has  committed  a  felony.*^  His  position  differs  from  that  of 
a  peace  officer,  in  that  he  is  liable  for  false  imprisonment,  if  no 
felony  has  been  committed,  though  he  had  probable  cause  to  be- 

(1883);    McCarthy  v.   De  Armit,   99  field.   133   Mich.   463,   95  N.  W.   532 

Pa.  63   (1881).  (1903).     Plaintiff  was   arrested  by  a, 

37.  See  New  York  Code  of  Crim.  deputy  sheriflF  at  one  place,  under  the 
Proc.    §   177    (3).  direction   of   defendant,   who   had   the 

38.  Palmer  v.  Maine  Cen.  Ry.,  92  warrant  with  him.  at  another  place: 
Me.  399,  42  At.  800,  44  !>.  R.  A.  673,  held  a  false  imprisonment. 

69  Am.  S.  R.  513    (1899);   Comm.  v.  39a.  Moyer   v.   Peahody,   212   U.    S. 

Carey,   12  Cus.    (Mass.)    246    (1853);  78,  29  Sup.  Ct.  235  (1909)  ;  Re  Moyer, 

Comm'      V      McLaughlin,     12     Cush.  35  Colo.  159,  85  Pac.  190,  12  L.  R.  A., 

(Mass.)   615   (1853)  ;  Ross  v.  Leggett,  N.  S.  979,  117  Am.  St.  R.  189  (1904)  ; 

61  Mich.  445,  28  N.  W.  695   (1886);  Franks  v.  Smith,  142  Ky.  232,  134  S. 

Danovan    v.  '  Jones,    36    N.    H.    246  W.  484  (1911). 

(1858)  ;    Thomas  v.   Turck,  94  N.  Y.  40.  Timothy  v.  Simpson,  1  C.  M.  &. 

90    (1883);   Snead  v.  Bonnoil,  166  N.  R.    757,   6    C.   &   P.   499,   5   Tyr.   244 

Y.  245,  59  N.  E.  899  (1901)  ;  San  An-  (1835)  ;   Palmer  v.  Maine  C.  Ry.,  92 

tonio.  Etc.  Ry.  v.  Griffin,  29  Tex.  Civ.  Me.  399  (1899). 

App.  91,  48  S.  E.  542  (1898).  4L  N«w  York  Code  of  Grim.  Proc, 

39.  Gaillard  v.  Laxton,  2  B.  &  S.  §  183  (1). 

363    31  L.  J.  M.  C.  123    (1862).     In  42.  Hancock  v.  Baker,  2  Bos.  &  P. 

this  case  the  officer  did  not  have  the  260   (1800).    "It  is  lawful  for  a  pri- 

warrant  with  him,  when  making  the  vate  person  to  do  anything  to  prevent 

arrest,  and  was  held  liable  for  false  the  perpetration  of  a  felony." 
imprisonment:   McCullough  v.   Green- 
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lieve  it  had  been  committed."  His  justification  has  been  narrowed 
still  more  in  some  States,  and  his  right  to  arrest  without  warrant 
for  offenses  not  committed  or  attempted  in  his  presence,  has  been 
limited  to  persons  who  have  actually  committed  a  felony." 

A  private  detective  or  special  constable  comes  within  the  doc- 
trine of  this  paragraph."* 

283.  Reasonable  and  Probable  Cause.  It  has  been  said  by 
eminent  judges,^^  that  whether  probable  cause  exists  for  believing 
a  felony  to  have  been  committed,  or  that  the  person  arrested  com- 
mitted it,  is  a  question  of  fact  for  the  jury.  In  England,  how- 
ever, it  is  well  settled  that  this  is  a  question  for  the  court ;  **  and 
the  weight  of  authority  in  this  country  is  to  the  same  effect." 
Probable  cause  has  been  defined  as  ''  a  state  of  facts  actually  exist- 
ing, known  to  the  prosecutor  personally  or  by  information  derived 
from  others,  which  would  lead  a  reasonable  man  of  ordinary  cau- 
tion, acting  conscientiously  upon  these  facts,  to  believe  a  person 
guilty  of  an  offense  justifying  his  arrest."  ^*  While  these  facts  are 
to  be  considered  from  the  standpoint  of  the  person  making  the  ar- 
rest, and  not  from  that  of  the  arrested  one,^'  the  burden  is  on  the 
former  to  show  that  he  had  reasonable  and  probable  cause  for  his 
belief.^" 

43.  Samuel  v.  Payne,  1  Doug.  359  378,  21  L.  J.  Q.  B.  266  (1852)  ;  Lister 
(1780)  ;  Garnier  v.  Squiers,  62  Kan.  v.  Ferryman,  L.  R.  4  H.  L.  521,  39  L. 
321;   62  Pac.   1005    (1900);    Begley  v.    J.  Ex.  177   (1870). 

Comra.    (Ky.),  60  S.  W.  847    (1901);  47.  Filer  v.  Smith,  96  Mich.  347,  55 

Phillips  V.   Trull,  11   Johns.    (N.  Y.)  X.  W.  999  (1893)  ;  Burns  v.  Erben,  40 

486    (1814);    Burns   v.   Erben,   40   N.  X.    Y.    463    (1869);    McCarthy   v.   De 

Y.  463   (1869);  Alabama,  Etc.  Ry.  v.  Armit,    99    Pa.    63    (1881);    Wolf   v. 

Kuhn,  78  Miss.  114,  28  So.  797  (1900).  Perryman,  82  Tex.  112,  17  S.  W.  772 

44.  New  York  Code  of  Crim.  Proc,  (1891)  ;  Vinal  v.  Core,  18  W.  Va.  2 
§  183  (2).  (1881). 

44a.  Lambert  v.  Great  Eastern  Ry.  48.  CUiborne  v.  Ches.  &  O.  Ry.,  46 

(1909),  2  K.  B.  776,  79  L.  J.  K.  B.  32;  W.  Va.  363,  33  S.  E.  262    (1899)  ;  ef. 

Taylor  V.  N.  Y.  &  L.  B.  Ry.,  80  N.  J.  L.  Rich   v.   Mclnerny,    103   Ala.    345,    15 

282,  78  At.  169  (1910).  So.  663,  49  Am.  St.  R.  32  (1894). 

45.  Lord  Tenterden  in  Beckwith  v.  49.  Brady  v.  Stiltner,  40  W.  Va. 
Philby,  6  B.  &  C.  635  (1827);  Gray,  289,  21  S.  E.  729  (1895);  cf.  Mc- 
J.,  in  Sned  v.  Bonnoil,  166  N.  Y.  245,  Carthy  v.  De  Armit,  99  Pa.  63  (1881). 
59  X.  E.  899  (1901).  50.  Jackson  v.  Knowlton,  173  Mass. 

46.  Broughton  v.  .Jackson,  18  Q.  B.  97,  53  X.  E.  134  (1899). 
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290.  Unreasonable  Detention  of  a  Person  Arrested.  An  officer 
arresting  a  person  with  or  without  a  warrant,  or  a  private  indi- 
vidual arresting  without  a  warrant,  is  not  allowed  to  imprison  the 
suspected  criminal  indefinitely.  Where  the  arrest  is  made  with- 
out a  warrant,  it  is  the  duty  of  the  one  arresting  to  take  the  other 
party  before  a  magistrate,  without  unnecessary  delay,  in  order 
that  a  judicial  examination  may  be  had,  for  the  purpose  of  deter- 
mining whether  a  warrant  shall  issue,  or  the  prisoner  be  dis- 
charged."' "  The  value  of  personal  liberty  is  too  great  to  permit 
the  detention  of  a  suspected  fugitive,  upon  the  judgment  of  a 
ministerial  officer  a»d  without  a  hearing  judicial  in  its  charac- 
ter." °"  Even  where  the  arrest  is  made  under  a  warrant,  the  officer 
must  take  the  prisoner,  without  any  unnecessary  delay,  before  the 
magistrate  issuing  it,  in  order  that  the  party  may  have  a  speedy 
examination,  if  he  desires  it.^'  When  any  considerable  delay  en- 
sues, the  burden  is  upon  the  officer  to  show  that  it  was  reasonably 
necessary.^* 

291.  Detentions  Which  Are  Not  False  Imprisonments.  The 
most  frequent  examples  of  this  class  are  the  temporary  detention  of 
"pupils  as  a  matter  of  lawful  school  discipline,^"  and  acts  done  in 
behalf  of  those  who  are  incompetent  to  take  care  of  themselves,  by 
I'eason  of  physical  injury,^*  or  sudden  sickness,  or  drunkenness,  or 

51.  Wright  V.  Court,  4  B.  &  C.  596.  Anderson     v.     Beck,     64     Miss.     113 

6  D.  &  R.  623  (1825);  Hall  v.  Booth,  (1886)  ;   Francisco  v.  State,  24  N.  J. 

3  N.  &  M.  316  (1834)  ;  Marsh  >.  Wise,  L.  30   (1853). 

2  F.  &  F.  51   (1860);  Lavina  v.  State,  54.  Tubbs    v.    Tukey,    3    Cusli.    (57 

63  Ga.  513   (1879)  ;  Harness  v.  Steele,  Mass.)   438,  50  Am.  Dec.  744   (1849)  ; 

159   Ind.  286,  64  X.   E.   875    (1902);  Wiltse  v.   Holt,   95   Ind.   469    (1884). 

Brock  V.   Stimson,   108  JIass.  520.   11  The  delay  was  caused  by  the  arrested 

Am.   R.   390    (1871);    Twilley  v.   Per-  person's  drunkenness:   Kent  v.  Miles, 

kins,  77  Md.  252,  26  At.  286,  39  Am.  65  Vt.  582,  27  At.   194    (1893).     The 

St.  R.  408,   19  L.  R.  A.  632    (1893);  delay  was   due   to   the   fact   that  the 

Linnen  v.  Banfield,   114  Mich.  93,  72  court,  to  which  the  warrant  was  re- 

N.  W.  1  (1897)  ;  Green  v.  Kennedy,  48  turnable,  was' not  in  session;  Venable 

X.  y.  653    (1871);   Leger  v.  Warren,  v.  Huddy,  77  N.  J.  L.  351,  72  At.  10 

62  Ohio  St.  500,  57  N.  E.  506,  78  Am.  (1909).     Delay  due  to  temporary  ab- 

St.  R.  738  ( 1900 ) .  sence  of  magistrate  from  his  office. 

62.  Simmons  v.  Van  Dyke,  138  Ind.  55.  Fertich    v.    Michener,    111    Ind. 

380,  37  N.  E.  973,  26  L.  R.  A.  33,  46  473,  485,  60  Am.  R.  709  (1887). 

Am.  St.  R.  411    (1894).  56.  Olle  v.  Pittsburgh,  Etc.  Ry.,  201 

53w  Simmons  v.   Van  Dyke,  supra;  Pa.  361,  50  At.  1011   (1902). 
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insanity."  The  right  to  restrain  the  liberty  of  an  insane  person, 
in  the  absence  of  a  statute/^  however,  depends  upon  the  character 
of  the  insanity.  If  he  is  harmlessly  insane  he  may  not  be  inter- 
fered with ;  but  if  his  lunacy  makes  him  dangerous  to  himself  or 
others,  he  may  be  confined/'  although  such  restraint  ought  to  be 
folowed  by  judicial  proceedings  in  which  a  proper  order  or  judg- 
ment for  confinement  may  be  obtained. 

•^   §  3.  Malicious  Peosecution. 

292.  The  Naure  of  This  Tort.  Blackstone  treats  it  as  a  species 
of  defamation.  His  statement  is :  "A  third  -way  of  destroying  or 
injuring  a  man's  reputation  is  by  preferring  malicious  indictments 
or  prosecutions  against  him,  which,  under  the  mask  of  justice  and 
public  spirit,  are  sometimes  made  the  engines  of  private  spite  and 
enmity."  ^  The  gist  of  these  actions  for  malicious  prosecution  is 
generally  acknowledged  to  be  an  invasion  of  the  personal  rights  of 
the  plaintiif,  rather  than  an  injury  to  his  property  interests ;  '^  and 
in  most  cases,  complaint  is  not  made  of  injury  to  reputation,  but 
rather  of  the  invasion  of  one's  right  of  personal  liberty. 

Indeed,  it  often  happens  that  the  plaintiff  has  his  option  of  su- 
ing either  for  false  imprisonment  or  for  malicious  prosecution.*^ 
If,  however,  his  arrest  was  made  under  process  valid  in  form  a'nd 
issued  by  a  competent  court  upon  sufficient  complaint,  he  cannot 

57.  Porter  v.  Ritch,  70  Conn.  235,  39  €0.  Blackstone's  Commentaries,  Vol. 
At.    169,    39    L.    R.    A.    353     (1898);    III,  p.  126. 

Colby,    V.     Jackson,     12     N.     H.     526  61.  Lawrence  v.  Martin,  22  Cal.  174 

( 1842 ) .  ( 1863 )  ;  Francis  v.  Burnett,  84  Ky.  23, 

58.  See  Washer  v.  Slater,  67  App.  35  (1886);  Nettleton  v.  Dinehart,  5 
Div.  385,  73  N.  Y.  Supp.  425  (1901),  Cush.  (59  Mass.)  543  (1850);  Porter 
construing  New  Yark  Insanity  Law,  v.  Mack,  50  W.  Va.  581,  40  S.  E.  459 
ch.  545,  L.  1896.  (1901);    Noonan    v.    Orton,    34    Wis. 

59.  Porter  v.  Ritch,  70  Conn.  235;  259,  17  Am.  R.  441  (1874).  "  The  per- 
Matter  of  Oakes,  8  L.  Reporter  sonal  injury  is  the  gravamen  of  the 
(Mass.)  122  (1845);  Look  v.  Dean,  action,  and  the  effect  of  the  alleged 
108  Mass.  116,  11  Am.  R.  323  (1871)  ;  malicious  acts  of  the  defendant  upon 
Van  Deusen  v.  Newcomer,  40  Mich.  90  the  estate  of  the  plaintiff  is  incidental 
(1879) ;  Wheal  v.  W.  R.,  Y.  B.  22  Ed.  merely." 

IV,  f.  45,  pi.  10  (1483).  62.  Apgar  v.  Woolston,  43  N.  J.  L. 

57  (1881). 
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sue  for  false  imprisonment.     His  action,  if  any,  is  for  malicious 
prosecution.*^ 

293.  The  Essential  Elements  of  the  Tort.  A  person,  who 
brings  his  action  for  this  wrong,  must  prove  four  things:  first, 
that  the  prosecution  complained  of  has  terminated  in  his  favor; 
second,  that  it  was  instituted  maliciously ;  third,  that  it  was  brought 
without  probable  cause,  and,  fourth,  that  it  caused  him  damage. 
If  he  fails  to  prove  either  of  these  propositions  he  fails  in  his  suit. 
The  burden  of  proof  is  upon  him,  although  "  such  proof  must 
necessarily  be  of  a  negative,  and  concerning  facts  which  are  prin- 
cipally within  the  knpwledge  of  the  defendant."  ^^ 

294.  Tertnination  in  His  Favor.  The  reason  for  this  require- 
ment, given  in  one  of  the  earliest  cases,"  and  repeated  in  later  de- 
cisions,"^ is  that  "  it  cannot  be  knovsrn  until  the  action  is  terminated 
that  it  was  unjust."'  It  has  also  been  declared  that  if  this  require- 
ment did  not  exist  "  almost  every  case  would  have  to  be  tried  over 
again  upon  its  merits."  ^ 

Whether  a  prosecution  has  been  tertninated  is  not  a  difficult 
question  ordinarily.  The  true  test  to  be  applied  is :  has  the  par- 
ticular prosecution  been  "  disposed  of  in  such  a  manner  that  it  can- 
not be  revived,  and  the  prosecutor,  if  he  intends  to  proceed  further, 
must  institute  proceedings  de  novo  ?  "  "  It  is  not  necessary  that 
the  prosecution  be  concluded  by  a  trial  upon  the  merits,  although 
this  has  been  declared  essential  by  an  eminent  judge.^  Accord- 
ingly "  a  criminal  prosecution  may  be  said  to  have  terminated :  (1) 

6.S.  Whitten  v.  Bennett,  86  Fed.  405  P.  684,  36  L.  J.  M.  C.  93  (1867) ;  Frls- 

(1898);.  Black    v.    Buckingham,    174  bio  v.  Morris,  75  Conn.  637,  55  At.  9 

Mass.  102,  54  N.  E.  494  (1899)  ;  Marks  (1903)  ;   Quinn  v.  Rice,  154  Mass.  1, 

T.  Townsend,  97  N.  Y.  590  (1885).  27  N.  E.  772,  12  L.  R.  A.  288  (1891)  ; 

63a.  Brown  v.  Selfridge,  224  U.  S.  Douglas  v.  Allen,  56  Ohio  St.  156,  46 

189,  32  Sup.  Ct.  444   (1912).  N.  E.  707   (1897). 

e*.  Year  Book,  2  Rich.   Ill,  PI.   9  67.  Apgar  v.  Woolston,  43  N.  J.  L. 

(1484).  57,  66   (1881). 

05.  Waterer  v.  Freeman,  Hob.  267  68.  Shaw,  C.  J.,  in  Parker  v.  Far- 

(1620);  Smith  v.  Cranshaw,  W.  Jones  ley,  10  Cush.  (64  Mass.)  279  (1852). 

93     (1625);    Parker    v.    Langley,    10  This   view    has    been    modified   by 

Mod.  210   (1714);  Fisher  v.  Bristow,  later  cases  in  that  state.    Cf.  Graves 

1  Doug.  215   (1779).  v.  Dawson,  133  Mass.  419  (1882). 

Ce.  Basebe  v.  Matthews,  L.  R.  2  C. 
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Where  there  is  a  verdict  of  not  guilty;  (2)  where  the  grand  jury 
ignore  the  bill ;  (3)  where  a  nolle  prosequi  is  entered,  and  (4) 
where  the  accused  has  been  discharged  from  bail  and  imprison- 
jnent."  '*  If  the  prosecution  be  one  in  which  the  victim  has  no 
opportunity  to  contest  the  complaint  and  obtain  a  decision,  the 
rule  requiring  a  termination  in  his  favor  does  not  apply.™  A  vol- 
untary abandonment  of  the  original  prosecution,  with  its  formal 
dismissal  on  that  account,  is  a  termination  thereof  in  the  victim's 
favor ;  but  if  its  dismissal  is  due  to  a  compromise,  the  action  can- 
not be  said  to  have  terminated  in  his  favor.  This  is  upon  the 
ground  that  "  the  termination  must  be  such  as  to  furnish  prima, 
facie  evidence  that  the  action  was  without  foundation."  Where 
there  is  a  compromise,  the  termination  does  not  furnish  evidence 
that  the  prosecution  was  improperly  instituted,  but  indicates  that 
the  one  prosecuted  is  in  the  position  of  admitting  that  bis  antag- 
onist had  probable  cause  for  his  proceeding.'^ 

295.  Malice.  This  term  in  its  present  connection  means  some- 
thing more  than  "  the  intentional  doing  of  a  wrongful  act  to  the 
injury  of  another,  without  justification  or  legal  excuse  therefor."  '^ 
It  means  malice  in  fact,  as  distinguished  from  malice  in  law.  It 
means  that  the  conduct  of  the  original  prosecutor  was  actuated  by 

69.  Lowe  V.  Wartman,  47  N.  J.  L.  keep  the  peace.  In  the  last,  there 
413,  1  At.  489  (1885) ;  Brown  v.  was  a  malicious  attachment  of  prop- 
Randall,  36  Conn.  56,  4  Am.  R.  35  erty,  with  no  opportunity  to  defend. 
(1869) ;  Hatch  v.  Cohen,  84  N.  C.  71.  Wilkinson  v.  Howell,  Moo.  & 
602,  37  Am.  R.  630  (1881);  Doug-  Mai.  495  (1830);  Marks  v.  Gray,  42 
las  V.  Allen,  56  Ohio  St.  156,  46  N.  Me.  86  (1856);  Sartwell  v.  Parker, 
E.  707  (1897) ;  Driggs  v.  Burton,  141  Mass.  405,  5  N.  E.  807  (1886) ; 
44  Vt.  124  (1871) ;  Rider  v.  Kite,  61  Rachelman  v.  Skinner,  46  Minn.  196, 
N.  J.  L.  8,  38  At.  754  (1897) ;  Craig  48  N.  W.  776  (1891) ;  McCormick  v. 
v.  Ginn,  3  Penne.  (Del.)  117,  48  At.  Sisson,  7  Cow.  715  (1827) ;  Mayer 
192,  94  Am.  St.  R.  77  (1901).  v.  Walter,  64  Pa.  283   (1870);   Rus- 

70.  Steward  v.  Gromett,  7  C.  B.  N.  sell  v.  Morgan,  24  R.  I.  134,  52  At 
S.  191,  29  L.  J.  C.  P.  170  (1859) ;  809  (1902) ;  Craig  v.  Ginn,  3  Penne. 
Hyde  v.  Greuch,  62  Md.  577  (1884);  (Del.)  117,  48  At.  192,  94  Am.  St. 
Bump  V.  Betts,  19  Wend.  421  (1838).  R.  77  (1901). 

In  the  firat  two  cases,  the  malicious  72.  Ahrens  &  Ott.  Mfg.  Co.  v.  Hoc- 
proceeding  was  an  ex  parte  applica-  her,  106  Ky.  692;  51  S.  W.  194 
tion  for  arrest  of  the  plaintiff,  and  (1899) ;  Vanderbllt  v.  Mathis,  S 
an  order  that  he  give  sureties  to  Duer  (N.  Y.)  559  (1856). 
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some  "improper  or  sinister  motive;"''  that  he  instituted  the 
prosecution  not  "  with  the  mere  intention  of  carrying  the  law  into 
effect,  but  with  an  intention  which  was  wrongful  in  point  of 
fact,"  '^  that  he  did  this  ''  from  an  indirect  and  improper  motive, 
and  not  in  furtherance  of  justice."  " 

On  the  other  hand,  the  term  is  not  to  be  understood  in  its  popu- 
lar signification.  The  plaintiff  is  not  bound  to  show  that  the  de- 
fendant acted  from  motives  of  resentment,  or  ill-will  or  hatred  to- 
wards him.™  He  establishes  malice  by  showing  that  the  defendant 
procured  the  warrant  to  be  issued  by  making  an  intentionally  false 
affidavit ;  "  or  that,  having  the  opportunity  of  discovering  the  facts, 
he  failed  to  take  advantage  of  it,  and  recklessly  or  with  culpable 
negligence  instituted  the  prosecution.^'  Express  evidence  of  malice 
need  not  be  given.  It  may  be  established  by  circumstantial  evi- 
dence, and  is  generally  proved  in  this  way.  It  may  be  inferred  by 
the  jury  from  a  want  of  probable  cause.  But  its  "  existence  is  al- 
-wajs  a  question  exclusively  for  the  jury," ''  although  when  the 

73.  Stewart  v.  Sonneborn,  98  U.  S.  ford  v.  Dietrich,  93  Ala.  565,  9  So. 
187,  25  L.  Ed.  116  (1878).  308,  30  Am.  St.  R.  79  (1890) ;  Boze- 

74.  Abrath  v.  North  E.  Ry.,  11  Q.  man  v.  Shaw,  37  Ark.  160  (1881) ; 
B.  D.  440,  448-9,  52  li.  J.  Q.  B.  620  Harkrader  v.  Moore,  44  Cal.  144 
(1883).  (1872);    Porter  v.  White,  5  Mackey 

75.  Ibid,  p.  455.  (16    Dis.    OjI.)    180    (1886) ;    Harp- 
76b  Mitchell  v.  Jenkins,  5  B.  &  A.   ham  v.  Whitney,  77  111.  32    (1875) ; 

588,  15  L.  J.  Q.  B.  221  (1833) ;   Pul-  Newell   v.   Downs,   8   Blackf.    (Ind.) 

len  V.  Glidden,   66  Me.   202    (1877);  523    (1847);    Parker  v.   Parker,   102 

Wiggin  V.  Coffin,  3  Story  1,  Fed.  Gas.  la.  500,  71  N.  W.  421  (1897) ;  Atchi- 

No.  17,204   (1836).  son    Co.    v.    Watson,    37    Kan.    773, 

77.  Collins  v.  l.ove,  7  Blackf.  (1887) ;  Medcalfe  v.  Brooklyn  Co., 
(Ind.),  416  (1845) ;  Navarino  v.  45  Md.  198  (1876) ;  Green  wade  v. 
Dudrap,  66  N.  J.  L.  620,  50  At.  353  Mills,  31  Miss.  464  (1856);  Johnson 
(1901);  Dennis  v.  Ryan,  63  Barb.  v.  Chambers,  10  Iredell  (32  N.  C.) 
145  (1872) ;  S.  C.  65  N.  Y.  385,  22  287  (1849) ;  Gee  v.  Culver,  12  Or. 
Am.  R.  635  (1875).  228,  11   Pac.  302   (1885);   Cooper  v. 

78.  Hamilton  v.  Smith,  39  Mich.  Hart,  147  Pa.  595,  23  At.  833  (1892) ; 
222  (1878);  Stubbs  v.  Mullholland,  Caldwell  v.  Bennett,  22  S.  C.  1 
168  Mo.  47,  67  S.  W.  650  (1902).  (1884);     Evans     v.     Thompson,     12 

79.  Stewart  v.  Sonneborn,  98  U.  S.  Heisk.  (Tenn.)  534  (1873) ;  Barron 
187  (1878) ;  Wheeler  t.  Nesbit,  24  v.  Mason,  31  Vt.  189  (1858) ;  Forbes 
How.    (U.   S.)    545   (1860);   Johnson  v.  Hagman,  75  Va.  168  (1881). 

T.  Eberts,  11  Fed.  129  (1880) ;  Luns- 
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plaintiff's  evidence  fails  to  make  a  prima  facie  case  of  malice,  the 
court  should  non-suit  him.*" 

296.  Probable  Cause.  This  term  has  been  defined  as  "  such  a 
state  of  facts  and  circumstances  as  would  lead  a  man  of  ordinary 
caution  and  prudence,  acting  conscientiously,  impartially,  reason- 
ably and  without  prejudice  upon  the  facts  within  his  knowledge,  to 
believe  that  the  person  accused  is  guilty,"  "  or,  if  the  prosecution 
is  a  civil  suit,  to  believe  "  that  he  had  a  cause  of  action  "  '^  against 
the  one  whom  he  prosecutes.  Some  courts  have  declared  that  the 
facts  and  circumstances  should  be  such  as  would  convince  a  "  cau- 
tious "  man  that  there  was  good  ground  for  thie  prosecution ;  ^'  but 
the  weight  of  authority  is  in  favor  of  the  statement  contained  in 
the  definition  quoted  above.**  While  the  law  tends  to  discourage 
unreasonable  invasions  of  personal  rights,  it  has  regard  also  for 
the.  public  welfare  and  for  the  interests  of  those  who  have  been 
wronged.  If  the  test  of  probable  cause  is  made  too  strict  and 
severe,  persons  will  be  discouraged  from  setting  the  wheels  of  jus- 
tice in  motion.*' 

The  question  of  probable  cause  is  one  for  the  court  and  not  for 
the  jury.**  Only  by  reserving  it  for  the  court,  can  anything  like 
certainty  as  to  what  constitutes  probable  cause  be  obtained.  Of 
course,  if  the  evidence  is  conflicting,  or,  if  different  inferences 

80.  Lauterbach  v.  Netzo,  111  Wis.  627  (1902) ;  McClafferty  v.  Philp, 
326,  87  N.  W.  230  (1901).  151  Pa.  86,  24  At.  1042   (1892);  Bg- 

81.  Heyne  v.  Blair,  62  N.  Y.  19.  gett  v.  Allen,  106  Wis.  633,  82  N. 
22  (1875);  Baoon  v.  Towne,  4  Cush.  W.  556  (1900). 

(58  Mass.)  217  (1849) ;  Kansas,  etc.,  85.  Allen  v.  Flood  (1898),  A.  C.  1, 

Co.  V.  Galloway,  71  Ark.  351,  74  S.  125,  172,  67  L.  J.  Q.  B.  119,  185,  209; 

W.  521  (1903).  Munns  v.  Dupont,  3  Wash.  C.  C.  31. 

82.  Ravenga  v.   Mackintosh,   Z.  B.  Fed.  Cas.  No.  9,926   (1811). 

&  C.  693  (1824).  *  86.  Ahrens,    etc.,    Co.    v.    Hoeher, 

83.  Munns  v.  Duponit,  3  Wash.  C.  106  Ky.  692,  51  S.  W.  194  (1899) ; 
C.  31,  Fed.  Cas.  No.  9,926  (1811) ;  Bank  of  Miller  v.  Richmon,  64  Neb. 
Richey  v.  McBean,  16  111.  63  (1855) ;  111,  89  N.  W.  627  (1902) ;  Jones  v. 
Cole  V.  Curtis,  16  Minn.  181  (1870) ;  Wilmington,  etc.,  Ry.,  125  N.  C.  227, 
Ash  V.  Marlow,  20  Oh.  119  (1853).  34  S.  E.  398  (1899);  Brown  v.  Self- 

84.  Flam  v.  Lee,  116  la.  289,  90  ridge,  224  U.  S.  189,  32  Sup.  Ct.  444 
N.  W.  70  (1902);  Bank  of  Miller  v.  (1912). 

Richmon,     64    Neb.    Ill,    89    N.   W. 
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may  be  drawn  by  reasonable  men  from  uncontradicted  evidence, 
the  jury  are  to  determine  the  facts,  or  to  state  their  inferences.*' 

297.  Success  or  Failure  of  Original  Prosecution.  If  the  termi- 
nation of  the  original  prosecution  was  in  favor  of  the  prosecutor, 
and  the  decision  has  not  been  reversed,  it  furnishes  conclusive 
proof  of  probable  cause  for  the  prosecution.**  When  it  has  been 
reversed  for  legal  error,  but  it  is  not  shown  to  have  been  procured 
by  fraud  or  other  unlawful  means,  the  weight  of  authority  is  in 
favor  'of  treating  it  as  still  conclusive  on  the  question  of  probable 
cause.*'  Indeed,  a  few  courts  refuse  to  inquire,  in  the  suit  for 
malicious  prosecution,  how  the  termination  of  the  original  pro- 
ceeding was  secured,  if  it  was  adverse  to  the  present  plaintiff.'" 
On  the  other  hand,  it  has  been  declared  that  the  true  principle  to 
be  applied  is  this:  "  A  conviction  is  always  prima  facie  evidence 
of  the  existence  of  probable  cause ;  but  this  is  a  rule  of  evidence, 
founded  upon  the  fact  that,  ordinarily,  if  a  court  has  proceeded  to 
conviction,  it  must  have  had  before  it  such  evidence  as  in  the  mind 
of  a  prudent  and  reasonable  man  wquld  convince  him  of  the  guilt 
of  the  accused :  and,  therefore,  a  subsequent  reversal,  while  it  may 
show  that  the  accused  was  in  fact  innocent,  does  not  show  that 
there  was  no  probable  cause  for  believing  him  guilty.  Where,  how- 
ever, the  conviction  is  under  such  circumst-ances  as  to  deprive  it  of 
such  naturally  evidentiary  effect,  this  presumption  ceases."  '* 

87.  Wiggin  v.  Coffin,  3  Story,  1,  (1896) :  Cloon  v.  Gerry,  13  Gray  (79 
Fed.  Gas.  No.  17,264  (1836) ;  HoUi-  Mass.)  201  (1859) ;  Griffls  v.  Sellars, 
day  V.  Holliday,  123  Cal.  26,  55  Pac.  2  Dev.  &  B.  L.  (19  N.  C.)  492,  31 
708    (1888);    Johnson    v.    Miller,   63  Am.  Dec.  422  (1837). 

la.  529,  5«  Am.  R.  758  (1884).  90.  Clements   v.   Odorless   &   Co., 

88.  Hartshorn  v.  Smith,  104  Ga.  67  Md.  461,  10  At.  442,  1  Am.  S.  R. 
235.  30  S.  E.  666  (1898);  Foster  v.  409  (1887);  Parker  v.  Huntington, 
Orr,  17  Or.  447,  21  Pac.  440  (1889);  7  Gray  (73  Mass.)  36,  66  Am.  Dec. 
Swepson  V.  Davis,  109  Tenn.  99,  70  455  (1856) ;  Griffis  v.  Sellars,  4  Dev. 
S.  W.  65,  59  L.  R.  A.  501   (1902).  &  B.  L.  (20  N.  C.)  177  (1838) ;  Her- 

88.  Crescent  City  Co.  v.  Butchers'  man  v.  Brookerhoff,  8  Watts  (Pa.), 

Union,  120  U.  S.  141,  7  Sup.  Ct.  472,  240  (1839).     In  Griffis  v.  Sellars  it 

30  L.  Ed.   614    (1886) ;    Holliday   v.  is  said,  that  were  the  rule  other- 

HoUiday,   123   Cal.   26,  55   Pac.  703  wise,   "  the  result   would   be  inter- 

(1898);  Adams  v.  Bicknell,  126  Ind.  minable  litigation  between  the  par- 

210,  25  N.  E.  804,  22  Am.  S.  R.  576  ties,   alternately  changing  sides." 

(1890) ;     Morrow    v.    Wheeler,    etc.,  91.  Nehr    v.    Dobbs,   47   Neb.   863, 

Co.,    165    Mass.    340.   43   N.   E.   105  869,  66  N.  W.  864   (1891). 
1^ 
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The  failure  of  the  original  prosecution  is  not  conclusive  evi- 
dence of  a  want  of  probable  cause.     Whether  the  prosecutor  had 
such  cause  does  not  turn  upon  the  actual  guilt  of  the  accused,  or  ! 
the  state  of  the  case,  but  upon  the  honest  and  reasonable  belief  of  ,> 
the  prosecutor.'^    In  most  jurisdictions,  the  failure  of  the  prose-  '• 
cution,  while  a  fact  which  the  plaintiff  must  establish  in  order  to  : 
make  out  his  case,  is  not  evidence  tending  to  show  the  want  of 
probable  cause.'^    In  other  jurisdictions,  it  is  deemed  evidence  of 
a  want  of  probable  cause,  but  does  not  shift  the  burden  of  proof 
to  the  defendant.'*    In  still  others,  it  is  held  to  make  out  a  prima 
facie  case,  and  casts  upon  the  defendant  the  burden  of  showing 
that  he  had  probable  cause.'^ 

The  holding  of  an  accused  person  by  a  committing  magistrate, 
as  well  as  the  finding  of  an  indictment  by  a  grand  jury,  is  gen-  - 
erally  accounted  evidence  of  probable  cause ; '°  and  his  discharge 
upon  a  preliminary  examination,  is  treated  by  some  courts  as 
evidence  of  a  want  of  probable  cause. '^ 

298.  Advice    of    Counsel    as    Evidence    of    Probable    Cause. 

"  Nothing  is  better  settled,"  an  eminent  court  has  declared,  "  than 
that  when  the  prosecutor  submits  the  facts  to  his  attorney,  who 
advises  they  are  sufficient,  and  he  acts  thereon  in  good  faith^  siich 
advice  is  a  defense  to  an  action  for  malicious  prosecution."  '* 

92,  Foshay   v.   Ferguson,   2   Den.  114  Wis.  24,  89  N.  W.  900  (1902). 
(N.  Y.)   617  (1846).  94.  Rankin  v.  Crane,  104  Mich.  6, 

93.  Stewart  v.  Sonneborn,  98  U.  S.  61  N.  W.  1007  (1895) ;  Noblett  v. 
187,  25  L.  Ed.  116  (1878) ;  Thomp-  Bartsch,  31  Wash.  24,  71  Pac.  551 
son  V.  Rubber  Co.,  56  Conn.  493,  16  (1903) ;  Venal  v.  Core,  18  W.  Va.  1 
At  554  (1888);  Anderson  v.  Friend,  (1881). 

85  111.  135  (1877) ;  Philpot  v.  Lucas,  95.  Barhight  v.  Tammanv^  158  Pa. 

101   la.   478,   70   N.   W.   625    (1897);  545,   28  At.   135,   38  Am.   S.   R.   853 

Stone    V.    Crocker,    24    Pick!     (41  (1893). 

Mass.)    81    (1832) ;    Boeger  v.   Lan-  96.  Ross  v.  Hixon,  46  Kan.  550,  26 

genberg,  97  Mo.  390,  11  S.  W.  223,  Pac.  955,   26  Am.  S.  R.  123   (1891). 

10  Am.  S.  R.  322  (1888);  Apgar  v.  with    valuable    note;     Perkins    v. 

Woolston,   43   N.   J.   L.   57    (1881);  Spaulding,  182  Mass.  218,  65  N.  E. 

Willard  v.   Holmes,   142  N.   Y.   492,  72   (1903). 

37  N.  E.  480    (1894);    Eastman  v.  97.  Stemper  v.   Raymond,  38   Or. 

Monastes,  32  Or.  291,  51  Pac.  1095,  18,  62  Pac.  20  (1900). 

67  Am.   St.   R.  531   (1898) ;   Bekke-  98.  McClaferty  v.   Philp,   151   Pa. 

land  V.  Lyons,  96  Tex.  255,  72  S.  86,   24   At   1042    (1892).  '  Accord.; 

"W.  56   (1903) ;   CuUen    v.    Hanisch,  Stewart  v.  Sonneborn,  98  U.  S.  187, 
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2Totwithstanding  this  unqualified  declaration,  several  courts  of 
equal  eminence  have  held  that  the  advice  of  a  duly  qualified  attor- 
ney, based  upon  an  unfoxmded  or  clearly  erroneous  opinion  of  the 
rule  of  law  involved,  does  not  constitute  a  defense. '*  "  Probable 
cause,"  say  these  courts,  "  may  be  founded  on  misinformation  as 
to  the  facts,  but  not  as  to  the  law."  ""  This  view  seems  inde- 
fensible. Undoubtedly,  the  blunder  of  coxmsel  may  be  so  gross  as 
to  show  bad  faith  on  his  part ;  ^  but,  to  quote  the  language  of  a  dis- 
tinguished judge :  "  though  every  man  being  bound  to  know  the 
law,  is  answerable  for  the  legal  consequences  of  his  acts,  the  impu- 
tation of  a  motive  which  had  no  existence  in  fact  is  not  one  of 
them."  " 

299.  In  order  that  the  advice  of  counsel  may  establish  the  exist- 
ence of  probable  cause  and  thus  constitute  a  defense,  the  defendant 
must  show  that  he  made  a  full  and  honest  disclosure  of  all  the  ma- 
terial facts  within  his  knowledge  and  belief.'  He  cannot  screen 
himself  behind  expert  legal  advice  based  upon  a  fragmentary  state- 
ment of  facts,  nor  upon  such  advice,  when,  notwithstanding  it  ha» 
been  given,  he  does  not  believe  that  his  claim  or  charge  is  well 
founded.* 

25  L.  Ed.  116  (1878) ;  Marks  v.  Hast-  8.  Black  v.  Buckingham,  174 
ings,  101  Ala.  165,  173,  13  So.  297  Mass.  102,  54  N.  E.  494  (1899). 
(1892) ;  Kansas,  etc.,  Co.  v.  Gallo-  4.  Marks  v.  Hastings,  101  Ala. 
way,  71  Ark.  351,  74  S.  "W.  521  165,  13  So.  297  (1892);  Kansas,  etc., 
(1903);  Black  v.  Buckingham,  174  Co.  v.  Galloway,  71  Ark.  351,  74  S. 
Mass.  102,  54  N.  E.  494   (1899).  W.  521    (1903);    Vann  v.  McCreary, 

99.  Lange  v.  HI.  Cen.  Ry.,  107  La.  77  Cal.  434,    19    Pac.    826    (1888) ; 

687,    31    So.    1003    (1902);    Nehr   v.  Johnson  v.  Miller,  82  la.  693,  47  N. 

Dobbs,   47   Neb.   863,   66   N.   W.   864  W.  903    (1891);   Roy  v.  Goings,  112 

(1896) ;    Hazzard    v.   Fluny,    120   N.  111.  656   (1886) ;   Lange  v.  111.  Cent. 

Y.   223,  24   N.  E.   194    (1890) ;    Mor-  Ry.,  107  La.  687,  31  So.  1003  (1902) ; 

gan  V.   Duffy,  94  Tenn.  686,   30  S.  Barhight  v.  Tammany,  158  Pa.  545, 

W.  735  (1845) ;  Mauldin  v.  Ball,  104  28  At.  135  (1893) ;  Jackson  v.  Bell, 

1   Tenn.  597,  58  S.  W.  248   (1900).  5  S.   ».   257,   58  N.   W.   671    (1894); 

\      100.  Hazzard  v.  Fluny,  120  N.  Y.  Stubbs  v.   Mulholland,   168  Mo.   47, 

223,  227,  24  N.  E.   194    (1890).  67   N.    W.    651    (1902);    Mauldin    v. 

'^l.  Smith  V.   King,   62   Conn.   515,  Ball,   104  Tenn.  597,  58  S.  W.   248 

26  At.  1059  (1893).  (1900);    Ravenga  v.   Mackintosh,   2 
2.  Gibson,    C.    J.,    in    Herman  v.  B.  &  C.  693  (1824) ;  Hadrlck  v.  Hes- 

BrookerhofC,  8  Watts  (Pa.),  240,  242  lop,  12  Q.  B.  267,  17  L.  J.  Q.  B.  31? 
(1829).  i  ,        (1848). 
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The  defendant  is  bound  to  show,  too,  that  the  person  giving  the 
advice  was  a  reasonably  competent  lawyer  oi  good  reputation.*  It 
is  not  enough  that  the  adviser  be  a  magistrate,  or  a  layman  accus- 
tomed to  give  counsel  in  legal  matters.'  The  attorney  should  not 
be  biased  by  any  personal  interest  in  the  affair ;  ^  but  the  better 
view  is  that  he  is  not  disqualified  by  the  fact  that  he  is  the  defend- 
ant's regular  counsel.*  The  rule  that  professional  legal  "  advice, 
honestly  sought  and  acted  upon,  supplies  the  indispensable  ele- 
ment of  probable  cause  "  has  been  judicially  declared  to  originate 
"  in  the  policy  of  the  law  to  encourage  prosecutions  where  there  is 
probable  cause,  actual  or  constructive,  and  is  founded  on  the  theory 
that  persons,  who  have  made  the  law  their  study  and  followed  it 
as  a  profession,  are  well  recognized  advisers  on  questions  of  law, 
and  that  the  citizen  is  justified  in  relying  and  acting  on  their  ad- 
vice. The  protecting  power  of  the  rule  is  limited  to  the  advice  of 
licensed  attorneys  in  good  standing,  and  of  reputed  learning  and 
competency.    It  should  not  be  extended  beyond  these  limitations."  ' 

When  the  defendant  establishes  the  existence  of  probable  cause 
for  his  proseciition  of  plaintiff,  he  is  entitled  to  judgment,  though 
his  motive  may  have  been  ever  so  malicious,  and  though  the  prose- 

•5.  Murphy  v.   Larson,  77   111.   172  Cal.  222,  28  Pac.  937,  27  Am.  S.  R. 

(1875);    Stubbs   v.    MulhoUand,   168  174   (1892). 

Mo.  47,  67  S.  W.  651   (1902) :     "  In  7.  White  v.   Carr,  71   Me.  555,  36 

this  State,  where  a  license  to  prac-  Am.    R.    533    (1880) ;    Perrraioud    v. 

tice  is  obtained  almost  for  the  ask-  Helm,    65    Neb.    77,    90    N.    W.    980 

ing,  it  by  no  means  follows,  because  (1902). 

a  man  has  been  licensed  to  practice  8.  Kansas,  etc.,  Co.  v.  Galloway, 
law,  that  therefore  he  is  qualified  71  Ark.  351,  74  S.  W.  521  (1903). 
to  give  advice  in  a  matter  of  such  "  the  objection  that  he  was  inter- 
pith  and  moment  as  pertains  to  ar-  ested  as  the  attorney  of  the  prose- 
resting  a  suspected  man  on  a  crim-  cutor,  and,  therefore,  disqualified 
inal  charge."  under   the   rule,    is    untenable,   for 

6.  Burgett  v.  Burgett,  43  Ind.   78  any  lawyer  called  upon  to  advise  is 

(1873);    Olmstead   v.   Partridge,   16  the  attorney  for  the  party  asking 

Gray    (82   Mass.)    381    (186(D ;    Seal  his  advice." 

V.   Robson,   8   Ired.   L.    (N.   C.)    276  9.  Marks    v.    Hastings,    101    Ala. 

(1848);    Gee  v.   Culver,  12   Or.  228,  165,  173,  13  So.  297  (1892).    Cf.  Olm- 

6    Pac.    775    (1885);    Sutton   v.   Mc-  stead    v.    Partridge,    16    Gray    (82 

Connell,  46  Wis.  269,  50  N.  W.  414  Mass.),  381  (1860). 
(1879).     Contra,  Ball  v.  Rawles,  93 
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cution  may  have  terminated  in  the  present  plaintiff's  favor,  and 
though  the  latter  may  have  sustained  damages."  ^ 

300.  Legal  Damage.  The  fourth  element  necessary  to  consti- 
tute a  cause  of  action  for  malicious  prosecution  is  legal  damage  to 
the  plaintiff. 

Such  damage,  said  Chief  Justice  Holt  more  than  two  centuries 
ago,  may  be  of  three  sorts,  "  any  one  of  which  is  sufficient  to  sup- 
port this  action.  First :  damage  to  his  fame,  if  the  matter  whereof 
he  be  accused  be  scandalous.  Secondly :  to  his  person,  whereby  he 
is  imprisoned.  Thirdly:  to  his  property,  whereby  he  is  put  to 
charges  and  expenses."  " 

301.  Damage  to  Reputation.  The  illustrations  of  this  sort  of 
damage,  given  by  Lord  Holt,  are  an  indictment  for  barratry, 
though  the  indictment  be  erroneous  or  found  ignoramus^^  and  an 
indictment  of  a  justice  of  the  peace  for  doing  an.  act  contrary  to 
lav7.^^  Modern  illustrations  are  afforded  by  the  malicious  institu- 
tion of  proceedings  in  bankruptcy  or  insolvency,"  and  for  proceed- 
ings for  inquisition  of  lunacy. ^^ 

302.  Damage  to  Person.  A  criminal  prosecution,  even  though 
it  may  not  involve  scandal  to  the  reputation,  subjects  the  accused 
to  the  possible  loss  of  personal  liberty,  and  therefore  "  necessarily 
and  naturally  "  causes  legal  damage  to  him."     Special  damages 

10.  Stewart  v.  Sonneborn,  98  U.  S.  674,  52  L.  J.  Q.  B.  488  (1883) ;  peti- 
187,  25  Lu  Ed.   116   (1878);   Prisbie   tion  to  wind  up  a  company. 

V.   Morris,   75   Conn.   637,   55  At.   9       15.  Lockenour    v.    Sides,  57  Ind. 
(1903).  360,  26  Am.  R.  58  (1877);  see  Wade 

11.  Savin  V.  Roberts,  12  Mod.  208,  v.  Nat  Banlt  of  Tacoma,  114  Fed. 
5  Mod.  394,  405,  1  Ld.  Raym.  374.  377  (1902).  Injury  to  reputation 
1  Salk.  13,  3  Salk.  16,  Carth.  416  done  by  allegations  in  the  com- 
(1698).  plaint,    which    injured    the   present 

12.  Bams  v.  Constantine,  Oro.  plaintiff's  reputation  and  business. 
Jac.  32,  Yelv.  46  (1606).  16.  Quartz  Hill  Co.  v.  Byre,  11  Q. 

13.  Henly  v.  Burnstall,  T.  Raym.  B.  D.  674,  52  L.  J.  Q.  B,  488  (1883) ; 
180,  1  Vent  23   (1681).  Rayson  v,  South  London  C!o.  (1893), 

14.  Chapman  v.  PickersgUl,  2  2  Q.  B.  304,  62  L.  J.  'Q.  B.  593; 
Wils.  145  (1762);  Metropolitan  Saxon  v.  Castle,  6  A.  &  E.  652 
Bank  v.  Pooley,  10  App.  Cas.  210  (1837) ;  Cardinal  v.  Smith,  109  Mass. 
(1885) ;  Stewart  v.  Sonneborn,  98  U.  158,  12  Am.  R.  682  (1872) ;  Bmer- 
S.  187,  25  L.  Ed.  116  (1878) ;  Quartz  son  v.  Cochran,  111  Pa.  619,  4  At. 
Hill,  etc.,  Co.  v.  Eyre,  11  Q.  B.  D.   498  (1886). 
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need  not  be  alleged  nor  proved.  Indeed,  most  text  writers  and 
judges  omit  "  legal  damage"  as  a  separate  element  in  the  cause 
of  action  for  malicious  prosecution,  when  the  original  proceeding 
is  a  criminal  one.  But  it  is  submitted  that  legal  damage  is  always 
an  essential  element  of  this  cause  of  action,  although  the  evidence 
"which  establishes  the  other  elements  will  necessarily  establish 
this,  whenever  the  original  prosecution  deprives  the  defendant  of 
personal  liberty,  or  is  carried  on  for  the  purpose  of  depriving  him 
of  his  liberty."  : 

303.  Damage  to  Property.  A  case  of  legal  damage  is  made 
out,  when  the  plaintiff  shows  that  his  property  was  attached  or 
levied  upon,'*  or  was  interfered  with  under  a  search  warrant,"  or 
■Ms  use  or  control  of  it  was  interrupted  by  an  injunction,^  or  lis 
pendens,"^  or  a  receivership,^^  in  proceedings  maliciously  instituted 
without  probable  cause,  which  have  terminated  in  his  favor.  In 
the  last  cited  case,  the  court  said :  "  Any  particular  method  of  in- 
terfering with  property  rights,  as  by  writ  of  attachment,  is  not 
material.  An  equitable  levy  upon  property,  as  in  garnishee  pro- 
ceedings, or  the  deprivation  of  the  defendant  of  his  property  by 
means  of  the  appointment  of  a  receiver,  or  by  any  other  means 

17.  Byne  v.  Moore,  5  Taunt.  187,  1  v.  Rottier,  8  Ohio  St.  548  (1858) ; 
Marshall,  121  (1813),  declares  there  Tomllnson  v.  Warner,  9  Ohio,  104 
must  have  been  an  imprisonment,  (1839) ;  Mayer  v.  Walter,  64  Pa.  283 
or  scandal  to  reputation;    but  the  (1879). 

case  has  been   criticised  as  not  in  19.  Cooper  v.   Booth,   3   Esp.   135, 

accordance  with  modern  law.   Clerk  144  (1875) ;  Elsee  v.  Smith,  2  Chitty. 

and  Lindsell,  .Torts    (2d    Ed.)     557.  304,  1  D.  &  R.  97   (1822);   Whitson 

In   Goslin   v.   Wilcock,   2   Wils.   302  v.  May,  71  Ind.  269  (1880) ;  Olson  v. 

<1766),  Lord  Camden  said  of  an  ac-  Tvete,  46  Minn.   225,   48  N.  W.   914 

tion  for  malicious  arresit  in  a  civil  (1891) ;    Boeger    v.    Langenberg,   97 

suit:    "This  action  has  been  held  to  Mo.  390,  11  S.  W.  223,  10  Am.  S.  R. 

lie  because  the  costs  of  the  cause  322   (1888). 

are  not  a  satisfaction  for  imprison-  20.  Mitchell  v.  Southwestern  Ry., 

Ing  a  man  unjustly,  and  putting  him  75  Ga.  398  (1885) ;  Newark  Coal  Co. 

to  the  difficulty  of  getting  bail  for  v.   Upson,   40   Ohio   St.   17    (1883). 

a  larger  sum  than  is  due."  21.  Smith  v.   Smith,  56  How.   Pr. 

18.  Redway  v.  McAndrew,  L.  R.  9  (N.  Y.)  316  (1878),  s.  c,  afEd.  20 
Q.  B.  74  (1873);  Spaids  v.  Barrett,  57  Hun,  555  (1880). 

111.  289,  11  Am.  R.  19  (1870) ;  West-       22.  Luby  v.  Bennett,  111  Wis.  613, 

ern   Co.   v.   Wilmarth,   33   Kan.   510  §7  N.  W.  804,  56  L.  R.  A.  261,  87  Am. 

(1885);  O'Brien  v.  Barry,  106  Mass.  S.  R.  897  (1901). 
300,  8  Am.  R.  329   (1871) ;  Portman 
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whereby  his  property  is  taken  into  the  custody  of  the  court  or  taken 
out  of  the  custody  of  the  owner  and  out  of  his  free  control,  which, 
m  the  ordinary  course  of  things,  causes  damage  not  reached  by  a 
mere  judgment  of  vindication  or  for  costs,  is  sufficient." 

304.  Damage  to  Property  Consisting  in  Charges  and  Expenses. 

In  commenting  on  this  species  of  damage,  Chief  Justice  Holt  said : 
"  That  a  man  put  to  answer  an  indictment  is  put  to  charges  is  no- 
torious ;  and  if  so,  it  is  an  injury  to  his  property ;  and  if  this  injury 
be  occasioned  by  a  malicious  prosecution,  it  is  reason  and  justice  he 
should  have  an  action  to  repair  him  the  injury."  ^  Later  in  the 
same  opinion,  he  notes  a  great  difference  between  bringing  an  ac- 
tion maliciously  and  prosecuting  an  indictment  maliciously.  In 
the  latter  case,  he  says,  the  party  maliciously  prosecuted  has  no 
remedy  for  the  charges  to  which  he  is  put  in  defending  himself,  but 
that  of  his  action  for  malicious  prosecution.  In  the  former,  he 
declares,  costs  are  given  to  the  .defendant  as  his  security  against 
troublesome  actions,  and  these  costs  are  in  the  stead  of  pledges 
required  by  ancient  common  law.  His  conclusion  seems  to  be  that 
one  damaged,  beyond  his  costs,  by  the  malicious,  groundless,  and 
unsuccessful  prosecution  of  a  civil  action  cannot  recover,  unless  he 
show  that  "  the  action  was  brought  merely  for  vexation  and  oppres- 
sion ;  but  if  he  show  any  special  matter  whereby  it  appears  to  the 
court  that  it  was  frivolous  and  vexatious  he  shall  have  an  action."  ** 

•305.  At  present,  the  English  courts  refuse  to  entertain  an  action 
for  the  malicious  prosecution  of  a  civil  suit,  unless  the  special  mat- 
ter alleged  as  legal  damage,  consists  in  the  arrest  of  the  person,  or 
in  scandal  to  his  business  reputation,  or  in  the  wrongful  interfer- 
ence with  his  property  by  attachment  or  other  process.  If  the  only 
pecuniary  damage,  which  he  can  show,  is  the  payment  of  charges 
and  expenses  over  and  above  his  taxable  costs,  he  will  fail.  Such 
expenditures,  it  is  declared,  are  not  legally  "  necessary  to  the  pur- 
poses of  the  party  who  has  incurred  them."  "  It  may  be  quite 
reasonable  as  between  the  successful  party  and  his  solicitor  that 
the  extra  costs  should  be  paid  to  the  solicitor ;  but  it  is  unreason- 
able that  the  losing  party  should  pay  them,  they  not  having  been 

23.  Savill  V.  Roberts,  12  Mod.  208,       24.  Ibid,  at  p.  210. 
209   (1698). 
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caused  by  his  litigation."    As  his  litigation  did  not  cause  them, 
they  cannot  be  deemed  damages  inflicted  by  him.^° 

In  the  case  last  cited,  Lord  Justice  Bowen  declared :  "  It  is  un- 
necessary to  say  that  there  could  not  be  an  action  for  malicious 
prosecution  in  the  past,  and  it  is  unnecessary  to  say  that  there  may 
not  be  such  an  action  in  the  future,  although  it  cannot  be  found 
at  the  present  day.  The  counsel  for  plaintiff  company  have  argued 
this  case  with  great  ability ;  but  they  cannot  point  to  a  single  in- 
stance, since  Westminster  Hall  began  to  be  the  seat  of  justice,  in 
which  am  ordinary  action,  similar  to  the  actions  of  the  present 
day,  has  been  considered  to  justify  a  subsequent  action  on  the 
ground  that  it  was  brought. maliciously  and  without  reasonable 
and  probable  cause." 

306.  American  Courts  Are  Divided.  Many  courts  in  this  coun- 
try have  approved  and  followed  the  English  rule,  stated  in  the 
last  paragraph.  They  hold  that  the  costs,  which  are  allowed  by 
statute,  are  the  only  penalty  the  law  gives  against  a  plaintiff  for 
prosecuting  a  suit  in  a  court  of  justice,  in  the  regular  and  ordi- 
nary way,  and  which  is  not  accompanied  by  the  arrest  of  the  per- 
son, or  seizure  of  property,  or  other  special  injury  not  necessarily 
resulting  in  all  suits  prosecuted  to  recover  for  like  causes  of  ac- 
tion. These  tribunals  express  the  opinion  that  to  allow  suits  for 
malicious  prosecution  in  such  circumstances,  would  operate  to  de- 
ter an  honest  suitor  from  resorting  to  the  courts  for  the  ascertain- 
ment of  his  legal  rights,  through  fear  of  being  obliged  to  defend 
a  subsequent  suit  charging  him  with  malicious  prosecution.  They 
also  insist  that  if  the  defendant  may  sue  for  extra  costs  and  ex- 
penses incurred  in  defending  against  an  unfounded  prosecution, 
the  plaintiff  shall  be  allowed  to  bring  an  action  when  the  defendant 
makes  an  unfounded  defense.^' 

25.  Brett,  M.  R.,  in  Quartz  Hill  v.  Imlay,  4  N.  J.  L.  330,  7  Am.  Dec. 
Co.  V.  Eyre,  11  Q.  B.  D.  674,  682.  603  (1816)  s  Paul  v.  Fargo,  84  App. 

26.  Mitchell  v.  Southwestern  Ry.,  Div.  9,  82  N.  Y.  Supp.  369  (1903) ; 
75  Ga.  398  (1885) ;  Smith  v.  Mich.  Terry  v.  Davis,  114  N.  C.  31,  15  S. 
Buggy  Co.,  175  111.  619,  51  N.  E.  E.  943  (1894);  Cin.  Trib.  Co.  t. 
669,  67  Am.  S.  R.  242  (1898);  Wet-  Bruck,  61  Ohio  St.  489,  56  N.  E. 
more  v.  Mellinger,  64  la.  741,  18  198,  76  Am.  S.  R.  433  (1900),  distin- 
N.  W.  870,  52  Am.  R.  465  (1884);  guishing  Pope  v.  Pollock,  46  Ohio 
Supreme  Lodge  v.  Unverzagt,  76  St.  367,  21  N.  E.  356,  4  L.  R.  A.  255, 
Md.    104,    24   At.   323    (1892);    Potts  15  Am.  St.  R.  608  (1889),  as  arising 
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On  the  other  hand,  many  of  our  courts  reject  the  English  rule, 
and  sustain  a  recovery  for  the  malicious  prosecution  of  a  civil  suit, 
even  though  not  attended  with  the  arrest  of  the  person,  or  the 
seizure  of  property  or  wrongful  interference  with  it.  These  tri- 
bunals declare  that  the  taxable  costs  in  most  of  our  States  are 
small,  and  are  not  intended  by  the  legislature  to  afford  full  com- 
pensation, in  cases  which  are  maliciously  instituted  and  are  prose- 
cuted without  reasonable  and  probable  cause.  When  a  party 
groundlessly  and  maliciously  sets  in  motion  the  formidable  ma- 
chinery of  the  law,  say  these  courts,  to  harass  and  oppress  his 
neighbor,  he  abuses  legal  process  which  was  intended  for  parties 
acting  in  good  faith,  and  his  wrongdoing  is  of  the  same  charac- 
ter with  that  of  one  who  seizes  property  or  interferes  with  its  pos- 
session by  its  true  oAvner.  To  refuse  a  remedy  for  such  a  wrong  is 
to  violate  the  rule  of  the  common  law  that  no  legal  injury  shall 
go  unredressed.  This  doctrine  seems  sound  in  principle  and  is 
gaining  in  favor.^^ 

In  some  of  the  cases,  cited  in  the  last  note,  the  original  prose- 
cution was  instituted  in  a  justice's  court,  where  no  taxable  costs 
are  allowed,  and  the  pecuniary  injury  to  the  original  defendant 
was  intentionally  inflicted  in  bad  faith.  The  injustice  of  the  Eng- 
lish rule  in  such  cases  is  manifest. 

from  the  malicious  prosecution  of  (1884) ;  Hoyt  v.  Macon,  2  Colo.  113 
suits  for  forcible  entry  and  de-  (1873) ;  Whippl«  v.  Fuller,  11  Conn, 
tainer.  "Judgments  in  such  sudta  582  (1836);  Woods  v.  Finnell,  13 
are  not  conclusive.  The  proceed-  Bush  (Ky.),  628  (1878);  MoCardl© 
ing  may  be  commenced  and  recom-  v.  McGinley,  86  Ind.  538,  44  Am.  R. 
menced  without  limit,  unless  en-  343  (1882) ;  Brand  v.  Hinchman,  68 
joined,  and  hence  affords  an  oppor-  Mich.  590,  36  N.  W.  664,  13  Am.  S. 
tunity  for  the  gratiflcaition  of  mal-  R.  362  (1888);  McPherson  v.  Run- 
Ice  and  oppression,  and,  when  this  yon,  41  Minn.  524,  43  N.  W.  392, 
is  the  case,  an  action  may  be  mailn-  16  Am.  St.  R.  727  (1889) ;  Smith 
tained  by  the  injured  party  for  the  v.  Burrus,  106  Mo.  94,  16  S.  W.  881, 
recovery  of  damages."  Muldoon  v.  27  Am.  S.  R.  329  (1891);  McCor- 
Rlckey,  103  Pa.  110,  49  Am.  R.  117  mick  Co.  v.  Willan,  63  Neb.  391,  88 
(1883);  Johnston  v.  King,  64  Tex.  N.  W.  497,  93  Am.  S.  R.  449,  with 
226  (1885),'  Luby  v.  Bennett,  111  note  (1901);  Pangburn  v.  Bull,  1 
Wis.  613,  87  N.  W.  804,  87  Am.  S.  R.  Wend.  (N.  Y.)  345  (1828) ;  Kolka 
897,  56  L.  R.  A.  261   (1901).  v.   Jones,   6   N.   Dak.  461,  71  N.  W. 

27-  Easton  v.   Bank   of  Stockton,    558,  66  Am.  S.  R.  615  (1897) ;  Lips- 
66  Cal.  123,  4  Pac.  1106,  56  Am.  R.  77   comb  v.  Shofner,  96  Tenn.  112,  33 
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307.  Compensatory  and  Punitive  Damages.  As  malice  on  the 
part  of  the  defendant  is  an  essential  element  of  the  cause  of  action 
for  malicious  prosecution,  it  follows  that  the  plaintiff,  if  entitled  to 
recover  at  all,  is  not  limited  to  compensatory  damages,  as  a  rule. 
Full  compensation  for  obtaining  sureties,  in  case  of  his  arrest,  and 
for  the  reasonable  charges  of  his  counsel,  as  well  as  other  expenses 
caused  by  defendant's  wrongful  prosecution,  should  be  given  him. 
If  his  business  has  been  injured,  the  harm  thus  suffered  is  a 
proper  item  of  damages.  Injury  to  feelings  and  reputation,  in- 
dignity and  humiliation,  abuse  by  custodians  for  which  the  de- 
fendant is  responsible,  suffering  due  to  the  bad  condition  of  the 
jail  or  other  place  of  imprisonment,  may  be  considered  in  assess-  , 
ing  damages.  And,  in  jurisdictions  where  punitive  damages  are 
allowed,  the  jury  may  take  into  account  the  wealth  of  the  defend- 
ant as  well  as  the  character  of  his  misconduct  in  fixing  the  sum 
which,  he  must  pay  for  his  malicious  prosecution  of  the  plaintiff.^ 


•Vs 


4.   Malicious  Abuse  of  Peocess. 


308.  Differs  from  Malicious  Prosecution.  It  is  well  settled 
that  an  action  lies  for  the  malicious  abuse  of  lawful  process, 
whether  civil  or  criminal ;  but  such  action  is  not  to  be  confounded 
with  that  for  malicious  prosecution,  which  we  have  been  consider- 
ing. If  the  process,  which  was  abused,  was  that  of  arrest,  the 
victim  may  sue  for  false  imprisonment,^'  or,  under  the  old  forms 

S.  W.   818    (1896);    Closson  v.   Sta-  son,   161    Mass.   370,    37   N.   E.   382, 

pies,    42    Vt.    209,    1    Am.    R.    316  42  Am.  S.  R.  408  (1894) ;  Hlubek  v. 

(1869) ;  Wade  v.  Nat.  Bank  of  Com-  Pinske,  84  Minn.  363,  87  N.  W.  939 

merce,  114  Fed.  377  (1902).  (1901);  Engleton  v.  Kabrich,  66  Mo. 

28.  Brown    v.    Master,    111    Ala.  App.    231    (1896) ;    Minn.   Threshing 

397,   20    So.    344    (1895) ;    Foster   v.  Co.  v.  Regier,  51  Neb.  402,  70  N.  W. 

Pitts,   63   Ark.    387,    38   S.   W.    1114  934   (1897) ;   Friel  v.   Plumer,  69  N. 

(1897) ;    punitive    damages    not    al-  H.   498,   43   At    618     (1899) ;    Abra- 

lowed  against  an  innocent  principal  hams  v.  Cooper,  81  Pa.  232   (1876); 

for    the    negligence    of    his    agent;  Fenelon  w.   Butts,  53  Wis.   344,  10 

Parkhurst  v.  Masteller,   57   la.  474,  N.  W.  501   (1881);   Porter  v.  Mack, 

10  N.  W.  864   (1881);   Flam  v.  Lee,  50  W.  Va.  581,  40  S.  E.  459   (1901). 

116  la.  289,  90  N.  W.  70,  93  Am.  S.  29.  Holley  v.  Mix,  3  Wend.  (N.  Y.) 

R.    242    (1902) ;    Spencer  v.   Cramb-  350  (1829) ;  Robbins  v.  Swift,  86  Me. 

lett,  56  Ks.  794,  44  Pac.  985  (1896) ;  197,    29    At.    981    (1894) ;    Wood  v. 

Drumm  t.  Cessnum,  61  Ks.  467,  59  Graves,  144  Mass.  365,  11  N.  E.  567 

Pac.  1078  (1900);  Wheeler  v.  Han-  (1887). 
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of  action,  might  bring  a  special  action  on  the  case.'"  If  the  process 
relates  to  property,  as  in  the  case  of  an  attachment  or  execution, 
the  party  abusing  it  is  remitted  to  the  position  of  a  trespasser  ab 
initio  J  and  may  be  proceeded  against  in  an  appropriate  action  of 
trespass.**  There  is  an  abuse  of  process,  where  one  person  serves  an- 
other with  a  subpoena,  not  to  secure  his  attendance  as  a  witness  but 
'■  to  coerce  him  into  paying  a  debt  through  the  alternative  of  being 
obliged  to  take  a  long  journey  "  and  leave  his  business. ^^ 

When  a  plaintiff  sues  for  malicious  prosecution,  he  must  allege 
and  prove  that  the  proceeding  complained  of  was  instituted  with- 
out probable  cause,  and  he  must  show  that  it  terminated  in  his 
favor,  save  in  a  few  exceptional  cases.'^  But  "  in  an  action  for 
the  abuse  of  process,  the  graiainen  of  the  complaint  is  the  use  of 
the  process  for  a  purpose  not  justified  by  law,  and  to  effect  an 
object  not  within  its  proper  scope ;  "  and  the  plaintiff  is  not  bound 
to  allege  or  prove  want  of  probable  cause,  nor  the  termination  of 
the  original  proceeding.'* 

309.  A  peculiar  form  of  abuse  of  process  is  found  in  cases 
where  the  person  employing  the  process  is  entitled  to  use  it,  and 
the  action,  to  which  it  is  an  incident,  is  properly  brought  and 
terminates  or  must  terminate  in  his  favor;  but  he  uses  it  in  a 
malicious  or  reckless  way.     In  Zinn  v.  Eice,'°  the  defendant  was 

30.  Grainger  v.  Hill,  4  Bing.  N.  C.  White  v.  Ashley  Co.,  181  Mass.  339, 
212  (1838) ;  Foy  v.  Barry,  87  App.  63  N.  E.  885  (1902) ;  Antcliff  v.  June, 
Div.  291,  84  N.  Y.  Supp.  335  (1903).  81  Mich.  477,  45  N.  W.  1019,  21  Am. 

31.  AntcllfE  V.  June,  81  Mich.  477,  St.  R.  533  (1890) ;  Foy  v.  Barry,  87 
45  N.  W.  1019  "(1890);  Sneeden  v.  App.  Div.  291,  84  N.  Y.  Supp.  335 
Harris,  109  N.  C.  349,  13  S.  E.  926  (1903). 

(1891) ;  Murray  v.  Mace,  41  Neb.  60,  35.  154  Mass.  1,  27  N.  E.  772,   12 

59  N.  W.  387  (1894).  L.  R.  A.   288    (1891).     Ct   Alsop   v. 

32.  Dishaw  v.  Wadleigh,  15  App.  Lidden,  130  Ala.  548,  30  So.  401 
Div.  205,  44  N.  Y.  Supp.  207  (1897).  (1901).      In    Tisdale  v.   Major,   100 

33.  Supra,  TI  297;  Wood  v.  Graves,  la.  1,  75  N.  W.  663  (1898),  it  was 
144  Mass.  365,  11  N.  B.  567,  59  Am.  held  that  mental  suffering  and  an- 
R.  95  (1897) ;  Marks  v.  Townsend,  guish,  resulting  from  suing  out  a 
97  N.  Y.  590  (1885) ;  Davis  v.  John-  wrongful  and  malicious  attachment, 
son,  101  Fed.  952  (1900) ;  Bucki  &  as  auxiliary  to  a  suit  properly 
Son  Co.  V.  Atlantic  Lumber  Co.,  121  brought,  do  not  constitute  legal 
Fed.  233  (1903).  damage;    and    the    case    is    distin- 

84.  Zinn  v.  Rice,  154  Mass.  1,  27  guished  from  one  for  malicious 
N.  B.  772,  12  L.  R.  A.  288   (1891);   prosecution. 
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sued  for  such  a  malicious  abuse  of  process.  In  a  contract  action 
against  the  present  plaintiff,  to  recover  $4,522.15,  he  laid  his  dam- 
ages at  $40,000  and  levied  several  attachments  on  real  property 
of  great  value  and  on  personal  property  worth  $100,000.  "  In  the 
case  at  bar,"  said  the  court,  "  the  grievance  of  the  plaintiff  is  not 
that  the  defendant  maliciously  commenced  a  groundless  suit.  He 
admits  that  the  plaintiff  had  a  good  cause  of  action,  and  that  there 
is  no  defense  to  the  suit,  and  that  its  termination  cannot  be  in  his 
favor.  N'or  is  the  grievance  that  the  defendant  abused  the  process 
in  the  former  suit,  and  under  color  of  it,  did  things  not  authorized 
by  its  terms.  His  grievance  is  that  the  defendant  having  a  just 
cause  of  action,  and  a  legal  suit  against  the  plaintiff,  made  an  ex- 
cessive attachment  of  property,  which  he  knew  was  not  needed  as 
security  for  his  debt,  and  for  the  purpose  of  injuring  the  plaintiff. 
If  the  plaintiff  has  any  right  of  action,  which  is  not  controverted, 
it  is  idle  to  say  that  he  mufet  wait  until  the  former  action  is  ter- 
minated in  his  favor." 

310.  In  Bradshaw  v.  Frasier,'^  the  defendant  executed  a  writ 
of  removal,  at  a  time  when  the  plaintiff's  intestate  was  sick  with 
the  measles.  The  judgment  and  writ  were  unassailable,  and  no 
specific  provision  of  statute  or  rule  of  common  law  was  violated 
by  defendant ;  but  it  was  allied,  and  there  was  evidence  tending 
to  show  that  the  intestate's  death  was  caused  by  exposure  due  to 
defendant's  pitiless  conduct,  in  executing  the  writ  while  the  in- 
testate was  too  sick  to  be  moved  with  safety.  It  was  held  that 
"  the  facts  were  sufficient  to  support  a  finding  that  there  was  an 
abuse  of  process." 

It  has  been  suggested  that  the  wrong  in  these  cases  should  be 
called  the  malicious  use  of  process,  as  it  is  clearly  distinguishable 
from  the  ordinary  abuse  of  process.''  The  only  objection  to  this 
proposal  is,  that  the  phrase,  "  malicious  use  of  process  "  has  long 
been  employed  by  the  courts  as  a  synonym  for  malicious  prose- 
cution.^ 

36.  113    la.    579,    85    N.    W.    T52  40  Pac.  993   (1895) ;   Mayer  v.  Wal- 
(1901).  ter,  64  Pa.  283   (1870);   Whitten  v. 

37.  Editorial  in  30  New  York  Law  Doolittle's  Executor,  57  U.  S.  App. 
Journal,  p.  528  (1903).  145   (1898). 

38.  Wurmser  v.  Stone  (Kb.  App.), 
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§  5.  Wrongs  Kindred  to  Malicious  Peosbcution. 

311.  Bringing  a  suit  in  another's  name,  if  without  authority 
from  that  other,  is  an  actionable  wrong.  When  the  wrongdoer  is 
sued  therefor,  it  is  unnecessary  for  the  victim  to  allege  want  of 
probable  cause  or  malice.  The  nominal  plaintiff  in  the  original 
suit  may  have  had  a  perfect  cause  of  action  against  the  defendant, 
but  that  will  not  avail  him  who  took  the  improper  liberty  of  using 
the  name  of  another  in  prosecuting  a  suit,  by  which  the  defendant 
was  injured.^^  If  the  defendant  was  arrested,  he  has  a  clear  case 
of  legal  damage.*"  I:^  the  nominal  plaintiff  is  a  pauper,  or  can 
exonerate  himself  from  the  payment  of  costs,  the  original  defend- 
ant is  entitled  to  full  compensatory  damages,"  and  if  the  action 
was  groundless  and  was  prosecuted  from  malicious  motives,  puni- 
tive damages  may  be  recovered.*^  .  In  case  the  nominal  plaintiff 
is  compelled  to  pay  the  costs,  he  can  sustain  a  tort  action  against 
the  wrongdoer.*' 

312.  Maintenance,  as  defined  by  Lord  Coke,  "  is  an  unlawful 
upholding  of  the  demandant  or  plaintiff,  tenant  or  defendant,  in 
a  cause  depending  in  suit,  by  word,  writing,  countenance  or 
deed."  "  When  a  stranger  intervenes  in  a  pending  litigation, 
either  for  the  plaintiff  or  the  defendant,  even  though  he  is  free 
from  actual  malice  and  there  is  probable  cause  for  instituting  or 
defending  the  suit,  he  does  an  unlawful  act,  and  he  makes  him- 
self liable  to  the  opposite  party  for  all  costs  and  expenses  for  the 
proceeding.  Blackstone  declares  that  the  practice  of  maintenance 
was  greatly  encouraged  by  the  first  introduction  of  uses,  and 
treats  it  as  an  offense  against  public  justice,  as  it  keeps  alive  strife 
and  contention,  and  perverts  the  remedial  process  of  the  law  into 
an  engine  of  oppression.  "  A  man  may,  however,  maintain  the 
suit."  he  adds,  "  of  his  near  kinsman,  servant,  or  poor  neighbor, 

I 

39.  Thurston  v.  Ummons,  March,    (1851);   Pechell  v.  Watson,  8  M.  & 
N.  C.  47   (1640);   Foster  v.  Dow,  29    W.   691    (1841). 

Me.  442   (1849);   Bond  v.  Chapin,  8  42.  Bond  v.  Chapin,  8  Met.  (MasB.) 

Met.  (Mass.)  31   (1844);  HoUiday  v.  31    (1844). 

Sterling,  62  Mo.  321   (1876).  43.  Metcalf    v.    Alley,  2  Ired.   L. 

40.  Thurston  v.   Ummons,  March,  (N.  C.)  38  (1841). 

N.  C.  47   (1640).  44»  Inst.  Vol.  2,  p.  208. 

41.  Moulton  V.  Lowe,  32  Me.  466 
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out  of  charity  and  compassion,  with  impunity."  *^  This  exception 
to  the  common  law  liability  for  maintenance  has  received  recent 
judicial  recognition."  It  is  also  lawful  for  a  person  who  has  an 
interest  in  the  subject  matter  of  a  litigation  brought  or  defended 
by  another,  to  contribute  to  its  success."  But  if  he  has  not  a  com- 
mon legal  interest  with  such  litigant,  and  cannot  bring  himself 
within  the  exception  noted  by  Blackstone,  he  will  be  liable  in  tort 
for  maintenance.^*  While  an  action  for  this  wrong  is  rarely 
brought,  modem  decisions,  both  in  England  and  in  this  country, 
show  that  it  is  maintainable.^' 

45.  Commentaries,  Vol.  4,  p.  135.  Fetcher  v.  Ellis,  Hemp.   (U.  S.  Cir- 

46.  Harris  v.  Brisco,  17  Q.  B.  D.  cuit    Ct.)     300,     9    Fed.     Cas.     No. 
504,  55  L.  J.  Q.  B.  423    (1886).  4,863a,  (1836);  Goodyear  Dental  C!o. 

47.  Guy   V.    Churchill,    40   Ch. .  D.  v.  White,  2  N.  J.  Law  J.  150  (U.  S. 
481,  58  L.  J.  Ch.  345   (1889).  C.    Ct),    10    Fed.    Cas.    No.    5,602 

48.  Alabaster   v.   Harness  (1895),  (1879).     An    extraordinary  case  of 
1  Q.  B.  339,  64  L.  J.  Q.  B.  76.  champerty  is  presented  in  Matter  of 

49.  Bradlaugh  v.  Newgate,  11  Q.  Clark,  184  N.  Y.  222,    77    N.    E.    1 
B.  D.  1,  52  L.  J.  Q.  B.  454   (1883);  (1906). 
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CHAPTER  VIII. 

assault  and  batteby. 

§  1.   What  Constitutes  this  Toet. 

313.  The  right  invaded  by  an  assault,  is  the  right  to  live  in  so- 
ciety without  being  put  in  reasonable  fear  of  unjustifiable  personal 
harm.  A  person  who  threatens  another  with  immediate  personal 
violence,  having  the  apparent  means  and  opportunity  for  execut- 
ing the  threat,  commits  an  assault,  for  which  a  civil  suit  will  lie,"- 
though  a  criminal  prosecution  may  not.^  Accordingly,  raising  a 
club  over  the  head  of  another  and  threatening  to  strike  if  the  lat- 
ter speaks,  is  an  assault.'  It  is  sometimes  said  that  the  intent  to 
inflict  violence  is  essential  even  to  a  civil  assault;  and  that  when 
the  party  threatening  knows  that  he  has  not  the  present  ability  to 

1.  DeS.  V.  DeS.,  Y.  B.  Liber  Assis-  4  C.  &  P.  349   (1830).     Defendant, 

arum,  f.  99,  pi.  60  (1348).    Defend-  advancing  with   clenched   fist,   was 

ant  threw  a  hatchet,  attempting  to  forcibly  stopped   by  others,   before 

hit  plaintiff,  but  missed  him;    Tu-  getting  within  striking  distance  of 

berville  v.  Savage,  1  Mod.  3,  2  Keb.  plaintiff;   Read  v.  Coker,  13  C.  B. 

545    (1669).     Plaintiff  put  his  hand  850,  22  L.  J.  C.  P.  201   (1853).     De- 

upon  his  sword  aaid  said:     "If  it  fendant    and    others    threatened  to 

were  not  assize  time,  I  would  not  break  plaintifi's  neck,  if  he  did  not 

take    such    language     from    you,"  leave,  and  advanced  upon  him. 

held   no  assault,   as  there   was  no  2.  See  Chapman  v.  State,  78  Ala. 

threat    of    inflicting    violence;    al-  463,  56  Am.  R.  42   (1885);   but  see 

though  the  court  said:     "If  one  in-  State  v.  Shepard,  10  la.  126  (1859). 

tending    to    assault,   strike  at  an-  S.  United  States  v.  Richardson,  5 

other  and  miss  him,  this  is  an  as-  Cranch   (C.  C),   348   (1837).      'His 

sault;    so  if  he  hold  up  his  hand  language  showed  an  intent  to  S'trike 

against    another    in    a    threatening  upon    her    violation  of  a  condition 

manner  and  say  nothing,  it  is  an  which  he  had  no  right  to  impose;  " 

assault;  "  Mortin  v.  Schoppee,  3  C.  French  v.  Ware,  65  Vt  338,  26  At. 

&  P.  373   (1828).     Riding  after  an-  1096  (1892).    "Words  never  amount 

other,  threatening  to  whip  him  is  to    an    assault      They    frequently 

an    assault,    although    the    person  characterize  accompanying  acts." 
pursued  escapes;  Stephens  v.  Myers, 
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execute  the  threat,  the  tort  of  assault  is  not  committed.^  The  bet- 
ter view  is,  however,  that  the  tort  consists  not  in  the  wrongdoer's  in- 
tention, but  in  his  invasion  of  the  plaintiff's  right  to  freedom  from 
being  put  in  fear  of  bodily  harm.  A  learned  court  has  stated  the 
reason  for  this  view  as  follows :  "  One  of  the  most  important  ob- 
jects to  be  attained  by  the  enactment  of  laws  and  the  institutions 
of  civilized  society  is,  that  each  of  us  shall  feel  security  against 
unlawful  assaults.  Without  such  security  society  loses  most  of  its 
value.  Peace  and  order  and  domestic  happiness,  inexpressibly 
more  precious  than  mere  forms  of  government,  cannot  be  enjoyed 
without  the  sense  of  perfect  security.  We  have  a  right  to  live  in 
society  without  being  put  in  fear  of  jpersonal  harm.  But  it  must 
be  a  reasonable  fear  of  which  we  complain.  And  it  is  surely 
not  unreasonable  for  a  person  to  'entertain  a  fear  of  personal 
injury  when  a  pistol  is  pointed  at  him  in  a  threatening  man- 
ner, when,  for  aught  he  knows  it  may  be  loaded,  and  may  occasion 
his  immediate  death."  ^  Reasonable  fear  may  be  inspired  by 
threatening  gestures,*  especially  when  these  are  connected  with 
"  unlawful,  sinister  and  wicked  "  conduct  on  defendant's  part.'' 

Absence  of  intent,  on  the  part  of  the  defendant  to  put  the  plain- 
tiff in  fear  of  bodily  harm,  is  pertinent  to  the  defense  that  the  in- 
jury was  accidental,  or  due  to  a  practical  joke,  expressly  or  im- 
pliedly asisented  to  by  the  plaintiff.*  But  cases  of  this  kind  are 
not  common.'"' 

4.  Blake  v.  Barnard,  9  C.  &  P.  38  Am.  R.  703  (1880) ;  Leach  t. 
626,  38  E.  C.  L.  365  (1840).  But  see  Leach,  11  Tex.  Civ.  App.  699,  33  S. 
R.  V.  St.  George,  9  C.  &  P.  483  W.  702  (189.5).  Soliciting  sexual 
(1840).  intercourse  in  a  manner  "to  excite 

5.  Beach  v.  Hancock,  27  N.  H.  the  fear  and  apprehension  of  force 
223,  59  Am.  Dec.  373  (1853) ;  Kline  in  the  execution  of  his  felonious 
V.  Kline,  158  Ind.  602,  64  N.  E.  9  purpose  was  an  assault;  "  a  "  wll- 
(1902);  Morgan  v.  O'Daniel  (Ky.),  ful  violation  of  woman's  most  sa- 
53  S.  W.  1040  (1899) ;  Moran  v.  cred  right  of  personal  security." 
Vicroy  (Ky.),  74  S.  W.  244  (1903);  8.  Christopherson  v.  Bare,  11  Q. 
SUte  V.  Barry,  45  Mont.  598,  124  B.  473,  17' L.  J.  Q.  B.  109  (1848); 
Pac.  775   (1912).  Fitzgerald   v.   Gavin,   110  Mass.   153 

6.  Handy  v.  Johnson,  5  Md.  450  (1872) ;  Nelson  v.  Crawford,  122 
(1854) ;  Bishop  v.  Ranney,  59  Vt.  Mich.  466,  81  N.  W.  335.  80  Am.  St. 
316,  7  At.  820  (1887) ;  Keep  v.  Quail-  R.  577  (1899) ;  Degenhardt  v.  Heller, 
man,  68  Wis.  451,  32  N.  W.  527  93  Wis.  662,  68  N.  W.  411,  57  Am. 
(1887).  S.  R.  945  (1890). 

7.  Newell  V.  Whitcher,  53  Vt.  589,  8a.  State  v.  Roby,   83   Vt.   121.   74 
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314.  The  right  invaded  by  battery,  is  the  right  to  be  secure 
from  all  unjustifiable  interference  with  one's  person.  Battery,  as 
distinguished  from  assault,  involves  the  infliction  of  actual  vio- 
lence upon  the  person;  although  the  degree  of  violence  is  imma- 
terial, and  the  term  "  person,"  in  this  connection,  includes  cloth- 
ing and  other  articles  which  are  so  associated  with  the  body  as  to 
partake  of  its  legal  inviolability.  Accordingly,  "  the  least  touch- 
ing of  another  in  anger," '  or  as  a  trespasser,"  or  in  any  manner 
which  amounts  to  an  "  unlawful  setting  upon  his  person,"  "  may 
subject  one  to  an  action  for  battery.  Forcibly  cutting  the  hair  of 
an  inmate  of  the  poorhouse,  without  legal  authority,"  or  injur- 
ing the  clothing  of  anotjier  while  on  his  person,^^  or  snatching  or 
striking  an  article  from  his  hand,"  or  cutting  a  rope  which  fastens 
an  article  to  his  body,*^  or  striking  a  horse  upon  which  he  is 
riding,  or  which  is  attached  to  a  carriage  in  which  he  is  seated,*" 
or  overturning  a  vehicle  or  chair  in  which  he  is,"  is  an  actionable 
battery. 

315.  It  is  not  necessary  that  the  assailant  should  come  into  im- 
mediate contact  with  his  victim.  The  force  which  he  sets  in  mo- 
tion may  be  communicated  through  some  instrumentality,*'  as  a 
gun  or  a  whip.     If  he  throws  a  stone  or  other  missle  which  hits 

At.  638  (1909),  the  defense  was  not       14.  Respublica  v.  DeLongchamps, 
established.  1  Dall.  Ill  (1784) ;  Dyk.  v.  DeYoung, 

9.  Cole    V.    Turner,    6    Mod.    149    35  111.  App.  138   (1889). 

(1704).  15-  State  v.   Davis,   1  Hill  L.    (S. 

10.  Richmond  v.  Fisk,   160  Mass.   C.)  46  (1832). 

34,   35   N.   E.    103    (1893).     Defend-  ,16.  Dodwell    v.    Burford,    1   Mod. 

ant,   without   license   so   to   do,   en-  24  (1669);   Spear  v.  Chapman,  8  Ir. 

tered  plaintiff's  sleeping  room  and  L.  R.  461  (1846) ;  Clark  v.  Downing, 

touched  him,  so  as  to  awaken  Um,  55  Vt.  259,  45  Am.  R.   612    (1882) ; 

in  order  to  present  a  milt  hill.  Marentille  v.  Oliver,  2  N.  J.  L.    (1 

11.  Geraty  v.   Stem,  30  Hun   (N.  Pennington)   379   (1808). 

Y.),  426   (1883).     Defendant's  agent  17.  Hopper  v  Reeve,  7  Taunt.  698, 

forcibly    took    an    ulster    off    from  1  Moore,  407,  2  E.  C.  L.  554  (1817). 

plaintiff.  18.  Bullock  v.  Babcock,  3  Wend. 

12.  Forde  v.  Skinner,  4  C.  &  P.  (N.  Y.)  391  (1829) ;  Kendall  v. 
239,  19  E.  C.  L.  494   (1830).  Drake.   67   N.    H.    592,    30   At.   524 

13.  Reg.  V.  Day,  1  Cox  C.  C.  207  (1891). 
(1845). 

20 
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the  plaintiff,"  or  spits  in  the  latter's  face,^"  a  battery  is  committed. 
Fraudulent  deception/^  or  recklessness^^  on  the  defendant's  part, 
may  be  the  legal  equivalent  of  actual  force. 

316.  Extended  Signification  of  Assault.  While  the  common 
law  drew  a  sharp  distinction,  as  we  have  seen,  between  assault  and 
battery,  a  distinction  which  is  still  maintained  in  many  jurisdic- 
tions,^^ the  modern*  tendency  is  to  give  to  the  term  "  assault "  an 
extended  signification,  making  it  denote  a  consummated  as  well 
as  an  inchoate  battery.^*  In  such  signification,  the  term  will  be 
employed  throughout  the  remainder  of  this  section. 

317.  Excusable  Assaults.  For  two  centuries  there  has  been 
unquestioned  judicial  authority  for  the  proposition,  that  "  if  two 
were  to  meet  in  a  narrow  passage,  and  without  violence  or  design 
of  harm,  the  one  touches  the  other  gently  it  will  be  no  battery."  ^ 
The  law  accords  a  license  for  all  interferences  with  the  persons  of 
others,  which  are  fairly  incident  to  ordinary  conduct  in  the  par- 
ticular circumstances.  It  does  not 'accord  a  license,  however,  for 
rude,  reckless,  or  unnecessarily  dangerous  interference  with  the 
personal  security  of  others.^' 

Leave  and  license  of  the  injured  party  may  serve  as  an  excuse 
to  one  who  otherwise  would  be  liable  for  an  assault.^  But  to  have 
this  effect,  as  we  have  seen  in  a  former  connection,  the  license 

19.  Peterson  v.  Haflner,  59  Ind.  croton  oil  on  candy,  in  order  that 
130,  26  Am.  R.  81   (1877).  purchaser    might    play    a    joke    on 

20.  Alcorn  v.  Mitchell,  63  111.  553  some  one;  State  v.  Eohy,  83  Vt.  121. 
(1872).     Damages  were  assessed  at   74  At.  638   (1912; 

$1,000;   Whitsett  v.  Ransom,  79  Mo.  23.  Shapiro  v.  Michelson,  19  Tex. 

258  (1883);  Draper  v.  Baker,  61  Wis.  Civ.  App.  615,  47  S.  W.  746   (1898). 

450,   21   N.  W.   527,   50  Am.   R.   143  24.  Pollock   on   Torts,    (5th   Ed.), 

(1884).     Judgment  for  $1,200.  210;   New  York  Penal  Law,  §§  240- 

21.  Cadwell  v.  Farrell,  28  111.  438  246. 

(1862) ;  Carr  v.  State,  135  Ind.  1,  34  26.  Holt,  C.  J.,  in  Cole  v.  Turner, 

N.  B.   533,  20  L..  R.  A.   863   (1893);  6  Mod.  149  (1704). 

Comm.  V.   Stratton,  114  Mass.   303,  26.  Mercer  v.  Corbin,  117  In6.  450, 

19  Am.    R.    350     (1873) ;    McCue  v.  20  N.  E.  132,  3  L.  R.  A.  221,  10  Am. 

Klein,   60  Tex.   168,  48  Am.  R.   260  S.  R.  76  (1889). 

(1883) ;    Bartell   v.   State,  106  Wis.  27.  Supra,    ff    83 ;     Fitzgerald    v. 

342,  82  N.  W.  142  (1900).  Cavln,  110  Mass.  153   (1872);  Wart- 

22.  State  v.  Monroe,  121  N.  C.  677,  man  v.  Swindell,  54  N.  J.  L.  589,  25 
28  S.  E.  547,  43  L.  R.  A.  861,  61  Am.  At.  356,  18  L.  R.  A.  44  (1892). 

S.  R.  686  (1897).    Druggist  dropped 
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must  have  teen  obtained  without  deception,  and  for  a  lawful  pur- 
pose.^* Inevitable  accident  is  an  excuse  for  what  would  otherwise 
be  an  actionable  assault,^ 

318.  Justifiable  Assaults.  These  have  been  considered  at 
length  in  a  former  chapter,^"  and  it  is  not  necessary,  in  this  con- 
nection, to  do  more  than  enumerate  the  more  important  classes  of 
6uch  acts.  The  use  of  force  or  violence  towards  a  person  is  justi- 
fied on  the  part  of  a  public  officer  or  his  assistants  ^"^  in  the  per- 
formance of  a  legal  duty ;  '*  or  on  the  part  of  a  private  person  in 
lawfully  making  an  arrest,'^  or  in  the  proper  defense  of  himself, 
his  family  or  his  property ;  ^  or  in  the  enforcement  of  lawful  disci- 
pline at  home,^*  in  school,^^  on  board  a  ship ''  or  other  public  con- 
veyance ;  ^'  or  in  the  lawful  restraint  or  assistance  of  one  mentally 
or  physically  incapacitated.'* 

28.  Supra,  H  84;  Markley  v.  Whit-  470,  45  S.  E.  757  (1903),  unjustifl- 
man,  95  Mich.  236,  54  N.  W.  763,  20   able  use  of  force  by  officers. 

L.  R.  A.  55,  35  Am.  S.  R.  558  (1893);  31.  Supra,  H  279;  State  v.  Peilen. 
,  Lund  V.  Taylor,  115  Xa.  236,  88  N.  Wash.  126  Pac.  75  (1912). 
W.  333  (1901).  "When  the  mutual  holding  constitutional  a  law  author- 
combat  is  unlawful,  mutual  consent  izing  an  operation  to  prevent  pro- 
is  unlawful "  ;  Mohr  v.  Williams,  creation  on  one  found  guilty  of 
95  Minn.  261,  104  N.  W.  12  (1905),  rape,  26  How.  L.  Rev.  163. 
surgical  operation  without  patient's  32.  Supra,  U  282. 
consent;  Morris  v.  Miller,  83  Neb.  33.  Supra,  K  55;  Higgins  v.  Min- 
218,  119  N.  W.  458,  20  L.  R.  A.  N.  S.  aghan,  78  Wis.  602,  47  N.  W.  941. 
907  (1909);  State  v.  Roby,  83  Vt.  11  L.  R.  A.  138,  23  Am.  S.  R.  428 
121,  74  At  638  (1912);  Willey  v.  (1891);  Morris  v.  Miller,  83  Neb. 
Carpenter,  64  VL  212,  .23  At.  630,  15  218,  119  N.  W.  458,  20  L.  R.  A.  N.  S. 
L.  R.  A.   853  with  note   (1891).  907  (1909). 

29.  Supra,  U  61;    see    Bennan    v.  34.  Supra,  1[  291. 

Parsonnet,  N.  J.  L.  ,  83  At.       35.  Supra,  fl  291;  Deskins  v.  Gose. 

948  (1912),  where  surgeon  held  jus-    85  Mo.  485,  55  Am.  R.  387  (1885). 
tified   in  operating  though  original       36.  Supra,  If  177.  ^ 

diagnosis  was  mistaken.  37.  Supra,  K  177;   Montgomery  v. 

80.  Supra,  Chap.  Ill;  Newcomb  v.  Buffalo  Ry.,  165  N.  Y.  139,  58  N.  R 
Russell,  133  Ky.  29,  117  S.  W.  305  770  (1900) ;  Lindsay  v.  Wabash  Ry., 
(1909),  "  when  a  man's  house  is  In-  141  Mich.  204,  104  N.  W.  656  (1905). 
vaded,  after  reasonable  request  to  38.  Supra,  K  291;  Ho&man  v.  Ep- 
depart,  the  owner  may  use  reason-  pers,  41  Wis.  251  (1876);  Winter  w 
able  force  to  eject  the  trespasser."   Beebe,  126  \<^is.  379,  105  N.  W.  958 

30a.  Sossamon  v.  Cruse,  133  N.  C.    (1905),  assault  not  justified  to  re- 
gain property. 


\ 
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319.  Damages.  Every  actionable  assault  entitles  the  victim  to 
damages,  and,  even  though  the  trespass  is  slight,  the  damages  are 
not  necessarily  nominal.^*  A  different  rule  obtains  in  case  of  an 
assault  upon  an  animal  or  other  property.  There,  the  owner  must 
allege  and  prove  that  the  property  was  actually  injured.*" 

In  an  action  for  trespass  to  the  person,  the  plaintiff  is  not  bound 
to  specify  in  his  complaint  the  various  items  of  damage,  unless  he 
seeks  to  recover  for  consequential  or  indirect  injuries.*'  All  legal 
harm  that  is  the  natural  and  probable  result  of  the  assault,  is  a 
proper  subject  for  compensation ;  *^  and  indeed  all  the  harm,  which 
can  be  shown  to  have  resulted  directly  from  the  assault,  whether 
it  could  have  been  forseen  by  the  wrongdoer  or  not,  should  enter 
into  the  assessment  of  damages.*' 

In  all  cases  of  assault,  damages  may  be  given  for  injuries  to  the 
plaintiff's  feelings,**  and  if  it  is  willful  or  reckless,  or  character- 
ized by  deliberate  disregard  of  the  plaintiff's  rights,  or  by  a  dispo- 
sition to  humiliate  him,  punitive  damages  are  recoverable  in  most 
jurisdictions.*^  On  the  other  hand,  plaintiff's  conduct  at  the  time 
of  the  assault,  if  fairly  provocative  of  defendant's  act,  may  be  taken 
into  account  in  mitigation  of  exemplary  damages,*^  and  in  some 

39.  Richmond  v.  Pisk,  160  Mass.  44.  Maisenbaeker  v.  Concordia  So- 
34,  34  N.  B.  103  (1893).  In  Dunbar  ciety,  71  Conn.  369,  42  At.  67,  71 
V.  Cowger,  68  Ark.  444,  59  S.  W.  Am.  S.  R.  213  (1899) ;  Southern  Ex- 
951  (1900),  a  verdixjt  of  $1.00  was  press  Co.  v.  Flatten,  93  Fed.  936,  36 
eet  aside  as  a  travesty  on  justice.  C.  C.  A.  46  (1899). 

40.  Slater  v.  Swan,  2  Stra.  872  45.  Bundy  v.  Maginess,  76  Cal. 
(1731) ;  Marentille  v.  Oliver,  2  N.  J.  532,  18  Pac.  668  (1888) ;  List  v. 
L.   (1  Pennington)   379   (1808).  Miner,    74    Conn.    50,    49    At.     856 

41.  O'Leary  v.  Rowan,  31  Mo.  117  (1901) ;  Root  v.  Sturdlvant,  70  la. 
(1860).  55.  29  N.  W.  802    (1886);   ThlUman 

42.  Brzezlnski  v.  Tierny,  60  Conn.  v.  Neal,  88  Md.  525,  42  At.  242 
55,  22  At.  486  (1891) ;  Morgan  v.  (1898) ;  Connors  v.  Walsh,  131  N.  Y. 
Kendall,  124  Ind.  454,  24  N.  E.  143,  590,  30  N.  E.  59  (1892) ;  Pendleton 
9  L.  R.  A.  445  (1890) ;  Lund  v.  Ty-  v.  Davis,  46  N.  C. .  (1  Jones  L.)  98 
ler,  115  la.  236,  88  N.  W.  333  (1901) ;  (1853).  Verdict  was  for  $100  actual 
Andrews  v.  Stone,  10  Minn.  72  damages'  and  $1,000  exemplary  dam- 
(1865).  ages;  and  the  court  refused  to  dis- 

43.  Watson  v.  Rinderknecht,  82  turb  it;  Spear  v.  Sweeny,  88  Wis. 
Minn.  235,  84  N.  W.  798  (1901);  545,  60  N.  W.  1060  (1894). 
Vosburg  V.  Putney,  80  Wis.  523,  50  46.  Willey  v.  Carpenter,  64  Vt. 
N.  W.  403,  27  Am.  S.  R.  47,  14  L.  R.  212,  23  At  630,  15  L.  R.  A.  853 
A.  226  (1891);  Sedgwick  on  Dam-  (1892);  Prindle  v.  Haight,  83  Wis. 
ages  (9th  Ed.),  §  121b.  50,  52  N.  W.  1J34  (1892). 
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jurisdictions  of  even  compensatory  damages."  It  is  proper,  in  as- 
sess!.. ^  exemplary  damages,  for  the  jury  to  consider  the  character 
and  standing  of  the  parties  and  the  wealth  of  the  defendant.*' 

320.  Counterclaiming  D.amages.  It  is  generally  held  that,  in 
case  the  person  assaulted  uses  excessive  force  in  repelling  the  at- 
tack and  thus  hecomes  liable  to  an  action  for  assault,  he  cannot  set 
off  or  counterclaim  the  damages  which  he  sustained  against  those 
inflicted  by  him  on  the  plaintiff.  Such  assaults  are  deemed  dis- 
tinct and  independent  wrongs,  and  not  parts  of  a  single  trans- 
action.*' 

In  a  few  jurisdictions,  however,  the  opposite  view  is  taken  and 
a  counterclaim  is  allowed.™ 

321.  Assault  Is  Distinguishable  from  Negligence.  Injury  in- 
flicted by  one  upon  the  person  of  another  as  the  result  of  negli- 
gence, does  not  constitute  an  assault.  Hostile  or  unlawful  intent 
is  an  essential  element  in  this  tort,^*  although  such  intent  is  often 
established  by  the  recklessness  of  the  defendant's  conduct;  and  it 
is  not  necessary  to  show  an  actual  intention  to  do  the  specific  harm 
which  was  inflicted.^^ 

322.  Unconscious  Victim.  A  person  may  maintain  an  action 
for  a  battery,  although  at  the  time  the  force  was  inflicted  he  was 
unconscious ;  but  he  cannot  maintiain  an  action  for  assault,  unless 
he  was  conscious  of  the  threatened  attack;  for  his  right  to  live, 
without  being  put  in  fear  of  personal  harm,  has  npt  been  invaded.^' 

47.  Keiser  v.  Smith,  71  Ala.  481,  744  (1902) ;  New  York  Code  of  Civil 
46  Am.  R.  342  (1882).  Procedure,  §  501. 

48.  Pullman  Co.  v.  Lawrence,  74  51.  The  Lord  Derby,  17  Fed.  265 
Miss.  782,  22  So.  53  (1897) ;  Gold-  (1883) ;  Perkins  v.  Stein,  94  Ky.  433, 
smith  V.  Joy,  61  Vt.  488,  17  At.  1010,  22  S.  W.  649,  20  L.  R.  A.  861  (1893). 
4  L.  R.  A.  500  (1889).  52.  Welch  v.  Durand,  36  Conn.  182, 

49.  Dole  V.  Brskine,  35  N.  H.  503  4  Am.  R.  55  (1869);  Palmer  v.  Chi- 
(1857) ;  Schnaderbeck  v.  Worth,  8  cago,  etc.,  Ry.,  112  Ind.  250,  14  N. 
Abb.  Pr.  (N.  Y.)  37  (1858);  Dooling  E.  70  (1897);  Smith  v.  Comm.,  100 
v.  Williams,  35  Ohio  St.  58   (1878).  Pa.  324  (1882). 

50.  Slone  v.  Slone,  2  Mete.  (Ky.)  53.  State  v.  Barry,  45  Mont.  598, 
339  (1859) ;  Gutzman  v.  Clancy,  114  124  Pac.  775  (1912) ,  criticising  Peo- 
Wis.  589,  90  N.  W.  1081,  58  L.  R.  A.  pie  v.  LlUey,  43  Mich.  521,  5  N.  W. 

982   (1880). 
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CHAPTER  IX. 

weoifgfuii  disturbance  of  family  keiations. 
§  1.    The  Family  Head  and  Family  Eights. 

323.  By  primitive  law,  the  only  member  of  the  family,  who  is 
deemed  to  be  harmed  by  an  unjustifiable  disturbance  of  family 
delations  is  the  family  head.*  In  his  capacity  as  husband,  the  com- 
mon law  gave  him  a  writ  of  trespass  against  one  who  ravished  his 
wife  and  carried  her  away  and  detained  her  from  him.*"'  In  his 
capacity  as  parent,  he  was  entitled  to  a  writ  of  trespass  "  for  tak- 
ing his  son  and  heir,  or  his  daughter  and  heir,  and  marrying  her."  ' 
As  master,  he  had  "  an  action  of  trespass  for  taking  of  his  appren- 
tice or  for  taking  of  his  servant."  ^  ^ 

No  such  right  of  action  in  favor  of  the  wife,  or  child,  or  servant, 
for  the  abduction  or  beating  or  unjustifiable  detention  of  the  fam- 
ily head,  is  recognized  by  early  law.  Blackstone  observes  that  the 
common  law,  in  his  time,  totally  disregarded  the  loss  sustained  by 
the  inferior  party  to  the  family  relation.  His  explanation  of  this 
■doctrine  is :  "  that  the  inferior  hath  no  kind  of  property  in  the 
■company,  care  or  assistance  of  the  superior,  as  the  superior  is  held 
to  have  in  those  of  the  inferior;  and  therefore  the  inferior  can 
suffer  no  loss  or  injury.  The  wife  cannot  recover  damages  for 
beating  her  husband,  for  she  hath  no  separate  interest  in  anything 
■during  her  coverture.  The  child  hath  no  property  in  his  father 
or  guardian,  as  they  have  in  him,  for  the  sake  of  giving  him  edu- 
scation  and  nurture.  *  *  *  And  so  the  servant,  whose  master 
is  disabled,  does  not  thereby  lose  his  maintenance  or  wages.  He 
iad  no  property  in  his  master."  * 

324.  Invasions  of  Marital  Rights.  According  to  Blackstone, 
these  were  actionable  torts  at  common  law,  only  when  committed 
against  the  husband.     And  such  seems  to  be  the  present  rule  in 

1.  For    a     modern    definition    of  2.  Ibid.  90  H. 

"  Head  of  the  Family."  see  Laws  of  3.  Ibid.  91  I. 

Colorado,  1911,  p.  45.  4.  Blackstone's        Commentaries, 

la.  Fitzherbert  Nat.  Brev.  89  O.  Vol.  3,  pp.  142,  143. 
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England.^  In  the  last  cited  case,  Lord  Wensleydale  said :  "  The 
benefit  which  the  husband  has  in  the  consortium  of  the  wife,  is  of 
a  different  character  from  that  which  the  wife  has  in  th©  con- 
sortium of  the  husband.  The  relation  of  the  husband  to  the  wife 
is  in  most  respects  entirely  dissimilar  from  that  of  the  master  to 
the  servant,  yet  in  one  respect  it  has  a  similar  character.  The  as- 
sistance of  the  wife  in  the  conduct  of  the  household  of  the  hus- 
band, and  in  the  education  of  his  children,  resembles  the  service 
of  a  hired  domestic,  tutor  or  governess ;  is  of  material  value,  cap- 
able of  being  estimated  in  money ;  and  the  loss  of  it  may  form 
the  proper  subject  of  an  action,  the  amount  of  compensation  vary- 
ing with  the  position  of  the  parties.  This  property  is  wanting  in 
none.  It  is  to  the  protection  of  such  material  interests  that  the 
law  chiefly  attends.  The  loss  of  such  service  of  the  wife,  the  hus- 
band, who  alone  has  all  the  property  of  the  married  parties,  may 
repair  by  hiring  another  servant;  but  the  wife  sustains  only  the 
loss  of  the  comfort  of  her  husband's  society  and  affectionate  at- 
tention, which  the  law  cannot  estimate  or  remedy.  She  does  not 
lose  her  maintenance,  which  he  is  bound  still  to  supply;  and  it 
cannot  be  presumed  that  the  wrongful  act  complained  of  put  an 
end  to  the  means  of  that  support,  without  an  averment  to  that 
effect.  And  if  there  were  such  an  averment,  the  recovery  of  a  com- 
pensation must  be  by  joining  the  husband  in  the  suit,  who  him- 
self must  receive  the  money,  which  would  not  advance  the  wife's 
remedy.  The  wife  is,  in  fact,  without  redress  by  any  form  of  ac- 
tion for  an  injury  to  her  pecuniary  interests." 

325-  Marital  Torts  Against  the  Husband.  These  "  are  princi- 
pally three :  abduction,  or  taking  away  a  man's  wife ;  adultery,  or 
criminal  conversation  with  her ;  and  beating  or  otherwise  abus- 
ing her."  * 

Abdxiction  may  be  accomplished  either  by  persuasion,  fraud  or 
violence,'  and  the  gist  of  the  wrong  is  the  invasion  of  the  husband's 
right  of  consortiuvi"^ — "  the  right  to  the  conjugal  fellowship  of  the 

5.  Holland's  Jurisprudence  (9th  7.  Winsmore  v.  Greenbank,  Willes, 
Ed.),  164,  165;  Lynch  t.  Knight,  9  577  (1845);  Humphrey  v.  Pope,  122 
H.  L.  C.  577,  5  L.  f.  N.  S.  291,  8  Cal.  253,  54  Pac.  847  (1898);  Hart- 
Jur.  N.   S.  724   (1861).  pence  v.  Rogers,  143  Mo.  623,  45  S. 

6.  Blaekstone's        Commentaries,  W.  650  (1898). 

Vol.  3,  p.  139.  7a.  This  term  Is   discussed   fully 
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wife,  to  her  company,  co-operation  and  aid  in  every  conjugal  rela- 
tion." *  According  to  one  class  of  decisions,  this  right  is  invaded 
whenever  the  wife's  affections  are  alienated  with  malice  or  im- 
proper motives,  although  she  may  continue  to  reside  under  her 
husband's  roof.  "  Debauchery  and  elopement,"  according  to  these 
authorities,  are  not  the  essence  of  the  wrong,  but  only  "  the  im- 
mediate and  legitimate  consequences  of  the  wrong."  '  According 
to  another  class  of  decisions,  the  right  is  not  invaded  unless  there 
is  adultery  with  the  wife,  or  there  is  "  enticing  and  procuring,  or 
harboring  and  secreting  her."  " 

Adultery  or  criminal  conversation  with  the  wife  is  a  marital 
tort  to  the  husband,  even  though  there  is  no  alienation  of  her  af- 
fections or  abduotion  of  her  person.  The  gist  of  this  wrong  is  the 
shame  of  the  husband  and  the  hazard  of  having  to  maintain  spur- 
ious issue.  Hence  the  recovery  of  a  judgment  against  the  wrong- 
doer for  the  enticement  of  a  man's  wife  from  him,  is  not  a  bar  to 
an  action  for  criminal  conversation  with  her.^*  Nor  does  the  hus- 
band lose  his  right  of  action  by  his  forgiveness  of  his  wife  and  by 
living  with  her  thereafter.'^ 

An  action  for  damages  for  criminal  conversation  is  one  "  for 
willful  and  malicious  injury  to  the  person  and  property  "  of  the 
husband." 

326.  Marital  Torts  Against  the  Wife.  While  the  common-law 
fiction  obtained,  that  the  wife's  personality  is  merged  in  that  of 
her  husband,  it  was  not  strange  that  the  courts  could  not  see  their 
way  to  providing  a  tort  remedy  for  the  marital  wrongs  of  the  wife. 

in  Marri  v.  Stamford  Street  Ry.,  84  Pr.  142   (1866);   Weston  v.  Weston, 

Conn.  9,  78  At.  582  (1911) ;  Feneff  v.  86  App.  Div.   (N.  Y.)   159   (1903). 

N.  Y.  C.  &  H.  R.  Ry.,  203  Mass.  278,  10.  Houghton   v.    Rice,   174   Mass. 

89  N.  E.  436,  24  L.  R.  A.  N.  S.  1024,  366,  54  N.  E.  843,  75  Am.  S.  R.  351 

133  Am.  St.  R.  29  (1909) ;  Bolger  v.  (1899) ;    Lellis   v.   Lambert,   24   Ont. 

Boston  Elevated  Ry.,  205  Mass.  420,  App.  653  (1897). 

91   N.   E.   389    (1910) ;     24    Harvard  11.  Schnell  v.  Blohm,  40  Hun  (N. 

Law  Rev.  501.  Y.),  378  (1886). 

8.  Bigaonette  v.  Paulet,  134  Mass.-  12.  Sikes  v.  Tippins,  85  Ga.  231, 
123,  45  Am.  R.  307  (1883) ;  Long  v.  11  S.  E.  662  1890) ;  Stumm  v.  Hum- 
Booe,  106  Ala.  570,  17  So.  716  (1894).  mel,  39  la.  478  (1874). 

9.  Rinehart  v.  Bills,  82  Mo.  534,  13.  Tinker  v.  Colwell,  193   U.   S- 
52  Am.  R.  385  (1884) ;  Heermance  v.  473,  24  Sup.  Ct.  505   (1904). 
James,  47  Barb.  (N.  Y.)  120,  32  How. 
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The  enticement  of  the  husband  and  the  alienation  of  his  affections 
from  her,  could  not  harm  her  material  interests,  as  Lord  Wensley- 
dale  pointed  out  in  the  opinion  from  which  we  have  already  quoted, 
for  she  could  still  compel  him  to  support  her.  Even  if  the  courts 
had  thought  the  loss  of  comfort  of  her  husband's  society  and  af- 
fectionate attention  susceptible  of  monetary  estimation,  a  suit  for 
such  damages  could  not  have  been  brought  by  her  alone.  The  hus- 
band must  have  been  a  co-plaintiff,  and  the  sum  recovered  would 
be  his  property. 

327.  During  the  latter  part  of  the  last  century,  the  fiction  of 
legal  unity  of  husbafld  and  wife  was  greatly  modified  by  legisla- 
tion. Xot  only  was  the  wife  accorded  the  ownership  and  control 
of  property  possessed  by  her  at  marriage,  as  well  as  that  acquired 
by  her  during  coverture,  but  she  was  empowered  to  make  contracts, 
to  carry  on  business,  and  to  maintain  actions  for  the  redress  of  her 
wrongs,  as  though  she  were  unmarried."  Her  legal  personality 
was  no  longer  merged  in  that  of  her  husband,  but,  for  most  pur- 
poses, was  totally  distinct  and  independent  of  his.  With  this  change 
in  her  legal  status,  came  naturally  a  change  in  the  judicial  concep- 
tion of  her  marital  wrongs.  As  she  could  maintain  an  action  in 
her  own  name,  and  damages  recovered  would  be  her  sole  and  sep- 
arate property,  one  of  the  chief  objections  urged  by  Lord  Wensley- 
dale  disappeared.  As  the  law  now  recognized  her  legal  equality 
with  her  husband,  Blackstone's  reasoning  based  upon  the  superior- 
ity of  one  party  and  the  inferiority  of  the  other  party  llo  the  mari- 
tal relation,  had  no  longer  the  foundation  of  even  a  fiction.  There 
remained  only  the  view  that  the  wife's  "  loss  of  the  comfort  of  her 
husband's  society  and  affectionate  attention,"  is  something  so  senti- 
mental and  ethereal,  that  "  the  law  cannot  estimate  or  remedy  it."* 

14.  In  California,  Montana,  North  Ohio  St.  327,  337,  98  N.  E.  102,  104 
Dakota  and  South  Dakota,  the  Civil  (1912),  affirming  31  Ohio  C.  C.  R. 
Code  expressly  gives  to  the  wife  the  402  (1909),  and  citing  and  following 
same  right  of  action  for  the  abduc-  the  above  paragraph  of  the  text,  10 
tion  or  enticement  of  her  husband,  Columbia  Law  Rev.  268;  Eliason  v. 
that  the  husband  possesses  for  the   Draper,  Del.  ,  77  At.  572 

wrongful  interference  with  his  wife.  (1910),  10  Columbia  Law  Rev.  775, 
See  Cal.  Civ.  Code,  §  49;  North  Da-  9  Mich.  Liaw  Rev.  159;  Sims  v.  Sims» 
kota  Civ.  Code,  §  2718;  South  Da-  79  N.  J.  L.  577,  76  At.  1063  (1910). 
kota  Revised  Civ.  Code  of  1903,  §  reversing  77  N.  J.  L.  251,  72  At.  424 
32.  (1909). 

14a.  Flandermeyer   v.   Cooper,   85 
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328.  In  reply  to  this  it  has  been  said:  "  The  actual  injury  to 
the  wife  from  the  loss  of  consortium  is  the  same  as  the  actual  in- 
jury to  the  husband  from  that  cause.  His  right  to  the  conjugal 
society  of  his  wife  is  no  greater  than  her  right  to  the  conjugal  so- 
ciety of  her  husband.  Marriage  gives  to  each  the  same  rights  in 
that  regard.  Each  is  entitled  to  the  comfort,  companionship  and 
affection  of  the  other.  The  right  of  the  one  and  the  obligation  of 
the  other  spring  from  the  marriage  contract,  are  mutual  in  charac- 
ter, and  attach  to  the  husband  as  husband,  and  to  the  wife  as  wife. 
Any  interference  with  these  rights,  whether  of  the  husband  or  of 
the  wife,  is  a  violation  not  only  of  a  natural  right,  but  also  of  a 
legal  right  arising  out  of  the  marriage  relation.  It  is  a  wrongful 
interference  with  that  which  the  law  both  confers  and  protects.  A 
remedy,  npt  provided  by  statute,  but  springing  from  the  flexibility 
of  the  common  law  and  its  adaptability  to  the  changing  nature  of 
human  affairs,  has  long  existed  for  the  redress  of  the  wrongs  of 
the  husband.  As  the  wrongs  of  the  wife  are  the  same  in  principle 
and  are  caused  by  acts  of  the  same  nature  as  those  of  the  husband, 
the  remedy  should  be  the  same.  Since  her  society  has  a  value  to 
him  capable  of  admeasurement  in  damages,  why  is  his  society  of 
no  legal  value  to  her  ? "  *' 

329.  Action  for  Enticing  Husband.  Accordingly,  it  is  held  in 
most  American  jurisdictions  that  the  wife  is  entitled  to  an  action 
in  tort  against  one  who  entices  her  husband  from  her,  alienates  his 
affections  and  deprives  her  of  his  society." 

15.  Bennett  v.  Bennett,  116  N.  Y.  51  Am.  S.  R.  360,  29  L.  R.  A.  150 
584,  590,  23  N.  B.  17,  6  L.  R.  A.  553  (1894) ;  Deitzman  v.  Mullln,  108  Ky. 
(1889).  610,  57  S.  W.  247,  94  Am.  S.  R.  390 

16.  Humphrey  v.  Pope,  122  Cal.  (1900) ;  Wolf  v.  Frank,  92  Md.  138, 
253,  54  Pac.  847  (1898),  applying  §  48  At.  132,  52  L.  R.  A.  102  (1900); 
49  of  the  Civil  Code;  Williams  v.  Nolin  v.  Pearson,  191  Mass.  283,  77 
Williams,  20  Col.  51,  37  Pac.  614  N.  E.  890,  4  L.  R.  A.  N.  S.  643  (1906); 
(1894) ;  Foot  v.  Card,  58  Conn.  1,  18  Lockwood  v.  Lockwood,  67  Minn. 
At.  1027,  23  Am.  S.  R.  258,  6  L.  R.  476,  70  N.  W.  784  (1897) ;  Warren 
A.  829  (1899) ;  Betser  v.  Betser,  186  v.  Warren,  89  Mich.  123,  50  N.  W. 
111.  537,  58  N.  E.  249,  78  Am.  S.  R.  842,  14  L.  R.  A.  545  (1891) ;  Clow  v. 
303  (1900);  Haynes  v.  Nowlin,  129  Chapman,  125  Mo.  101,  28  S.  W.  328, 
Ind.  581,  29  N.  E.  389,  28  Am.  St,  46  Am.  S.  R.  468,  with  note,  26  L. 
R.  213,  14  L.  R.  A.  787  (1891) ;  Price  R.  A.  412  (1894);  Hodgkinson  v. 
V.  Price,  91  la.   693,  60  N.  W.   202.  Hodgkinson,  43  Neb.  269,  61  N.  W. 
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In  a  few  States  her  right  to  this  action  is  denied.  Such  a  right, 
it  is  declared,  "  would  he  the  most  fruitful  source  of  litigation  of 
any  that  can  he  thought  of."  It  is  also  urged  that  the  wife  under- 
stands, when  she  enters  the  marriage  relation,  that  her  right  to  her 
hushand's  society  is  subject  to  various  conditions,  including  hia 
exposure  "  to  the  temptations,  enticements  and  allurements  of  the 
world,  which  easily  withdraw  him  from  her  society,  or  cause  him 
to  desert  or  abandon  her,"  and  consequently  that  her  right  to  his 
society  "  is  not  the  same  in  degree  and  value,  as  his  right  to  hers." 
A  right  of  action  for  his  enticement  and  the  alienation  of  his  af- 
fections, say  these  tribunals,  must  be  given  by  statute  in  express 
terms,  or  they  will  not  recognize  it."  Still  other  courts  have  der 
feated  the  wife  in  such  actions  on  the  ground  that  she  has  not 
shown  a  loss  of  consortium. ^^  ^ 

330.  Crim.  ICon.  vnth  Husband.  That  the  wife  can  maintain 
a  tort  action  against  another  woman  for  criminal  conversation  with 
the  husband  has  been  denied,  even  in  a  jurisdiction  where  the 
abduction  of  the  husband  is  held  actionable.^'  If  the  gist  of  this 
action,  when  brought  by  the  husband,  is,  as  we  have  heretofore 
stated,  the  shame  to  him,  and  the  risk  of  having  to  support  spurious 
issue,  it  would  seem  that  the  decision  in  the  last  cited  case  is  en- 
tirely sound,  in  the  absence  of  express  legislation  on  the  topic. 
Certainly  the  husband's  marital  infidelity  subjects  the  wife  to  no 
risk  concerning  the  legitimacy  of  her  offspring;  and  it  must 
be  confessed  that  public  opinion  does  not  deem  her  shamed  or  dis- 

577,  47  Am.  S.  R.  759,  27  L.  R.  A,  17.  Duffies  v.  Duffies,  76  Wis.  374, 

120   (1895) ;   Seaver  v.  Adams,  66  N.  45  N.  W.  522,  20  Am.  S.  R.  79  (1890) ; 

H.  142,  19  At.  776,  49  Am.  S.  R.  597  Doe  v.  Roe,  82  Me.  503,  20  At.  83, 

(1889) ;  Bennett  v.  Bennett,  116  N.  Y.  17  Am.   S.   R.   499,   8   L.   R.  A.   833 

684,  23  N.  E.  17,  6  L.  R.  A.  553,  with  (1890) ;    Lellis  v.   Lambert,   24   Ont. 

note    (1889);    Brown  v.   Brown,   121  App.  656  (1897). 

N.  C.   8,   27  S.  E.   998,   38  L.  R.  A.  18.  Neville  v.  Gile,  174  Mass.  305, 

242,  70  Am.  S.  R.  574  (1897) ;  West-  54   N.   E.   841    (1899) ;    Houghton   v. 

lake  V.  Westlake,  34  O.  St.  621,  32  Rice,  174   Mass.   366,   54  N.  E.   843, 

Am.  R.  397  (1878);  Gernerd  v.  Ger-  47  L.  R.  A.  310  (1899). 

nerd,  185  Pa.  233,  39  At.  884,  40  L.  19.  Kroessln   v.   Keller,    60   Minn. 

R.  A.  549,  64  Am.  S.  R.  646  (1898) ;  372,  62  N.  W.  438,  51  Am.  S.  R.  533. 

Beach  v.  Brown,  20  Wash.  266,  55  27  L.  R.  A.  685   (1895). 

Pac.  46,  72  Am.  S.  R.  98,  43  L.  R.  A. 

114  (1898). 
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graced  by  his  conduct,  if  that  is  limited  to  crimiijal  conversation. 
Of  the  injury  to  her  feelings  or  the  outrage  upon  her  affections, 
the  law  seems  not  to  take  cognizance. 

331.  Injuries  to  the  Body  or  Reputation  of  the  Wife.  If  these 
were  of  such  a  character  as  to  deprive  the  husband  for  any  time 
of  the  company  and  assistance  of  his  wife,  the  common  law  gave 
him  a  separate  remedy  by'action  on  the  case  for  his  damages  thus 
sustained.  For  the  injuries  sustained  by  her,  as  an  individual,  the 
common  law  gave  an  action  in  the  joint  names  of  the  husband  and 
wife.^"  As  the  common  law  vested  in  the  husband  the  recovery 
obtained  in  such  a  joint  suit,  he  was  in  a  position  to  discharge  the 
cause  of  action  without  her  consent,^*  or  to  prevent  her  suing,  by 
refusing  to  join  as  a  plaintiff,  or  by  absenting  himself  from  the 
jurisdiction.^^ 

This  has  been  changed  to  a  considerable  but  varying  extent  by 
modem-legislation;  and  in  many  jurisdictions  the  wife  is  permit- 
ted to  sue  alone  for  injuries  to  her  person  or  reputation.^  Such 
legislation,  however,  has  not  affected  the  husband's  right  to  sue 
for  those  injuries  to  his  wife  which  are  also  invasions  of  his  marital 
rights,^*  or  which  subject  him  to  expense  because  of  his  marital 
obligations  to  provide  for  the  comfort  and  support  of  the  wife.'* 
The  cases  cited  in  the  last  two  notes  show  that  it  is  not  necessary 
for  the  husband  to  prove  that  the  injured  wife  sustained  the  rela- 
tion of  a  servant  to  him.  It  is  enough  that  he  makes  out  a  case 
of  "  his  loss  of  consortium  with  her,  whether  this  is  caused  by  as- 
sault and  batteryj  by  medical  or  surgical.malpractice,  or  by  negli- 

20.  Blackstone's  Commentariea,  N.  E.  1063,  60  Am.  S.  R.  397,  38  L. 
Vol.  3,  p.  140.                              _  R.  A.   631   (1897) ;   Riley  v.  Lidtke, 

21.  Ballard  v.  Russell,  33  Me".  196,  49  Neb.  139,  68  N.  W.  356  (1896) : 
54  Am.  Dec.  620  (1851).  Baltimore,  etc.,  Ry.  v.  Glenn,  66  O. 

22.  Laughlin  v.  Baton,  54  Me.  156  St.  395,  64  N.  E.  438  (1902) ;  Jone» 
(1866).  V.  Utica,  etc.,  Ry.,  40  Hun   (N.  Y.) 

23.  Supra,  If  327;  Harris  v.  Web-  349  (1886);  Nanticoke  v.  Warne,  106 
ster,  58  N.  H.  481   (1878);   Harmon  Pa.  373  (1884). 

V.  Old  Colony  Ry.,  165  Mass.  100,  42  25.  Smith  v.  City  of  St.  Joseph,  55 

N.  B.  505,  52  Am.  S.  R.  499,  30  L.  R.  Mo.  456,  17  Am.  R.  660  (1874) ;  Pur- 

A.  658   (1896).  nish  v.  Missouri,  etc.,  Ry.,  102  Mo. 

24.  Mewhlrter  v.  Hatten,  42  la.  669,  15  S.  W.  315,  22  Am.  St  R  800 
288,  20  Am.  R.  618  (1875);  Kelley  v.  (1890). 

N.  Y.,  etc.,  Ry.,  168  Mass.  308,  46 


WRONGFUL  DISTURBANCE  OF  FAMILY  RELATIONS.  ^I'f' 

gence  of  any  kind."     This  injury  to  the  husband  is  deemed  gen- 
erally a  personal  injury,*' 

§  2.  Abduction. 

332.  Torts  Against  the  Parent.  Fitzherbert,  in  the  passage 
quoted  on  a  former  page,  relating  to  this  topic,  speaks  only  of  the 
abduction  of  one's  son  and  heir,  and  of  the  abduction  and  marry- 
ing of  one's  daughter  and  heir.  Such  invasions  of  the  parent's 
right  in  his  child  rarely  come  before  modern  courts  for  considera- 
tion." Most  of  the  litigation  on  this  subject  in  this  country  is 
confined  to  injuries  to  the  child,  which  deprive  the  parent  of  the 
child's  serviees,^^  or  impose  upon  the  parent  an  increased  ex- 
penditure of  labor  or  money.  They  may  be  divided  into  two 
classes :  those  for  the  seduction  and  debauchment  of  the  daughter ; 
and  those  for  any  other  wrong  to  a  child  of  either  sex. 

333.  Ordinary  Injuries  to  Parental  Right  in  Child.  These  are 
to  be  distinguished  from  invasions  of  the  personal  rights  of  the 
child.     For  wrongs  of  that  character,  the  child  may  maintain  an 

26.  Maxson  v.  Del.,  L.  &  W.  Ry.,  lowed  to  the  father,  whose  minor 
112  N.  Y.  559,  20  N.  B.- 544   (1889).  son  had  been  wrongfully  taken  from 

27.  In  Hills  v.  Hobart,  2  Root  his  custody.  In  Magee  v.  Holland, 
(Conn.),  48  (1793),  the  enticement  27  N.  J.  L.  (3  Dutch.)  86,  72  Am. 
and  marrying  of  a  daughter  was  Dec.  341  (1858),  it  is  held  that  while 
held  actionable  In  favor  of  the  par-  the  parent's  right  of  action  is  based 
ent,  while  in  Hervey  v.  Moseley,  7  on  the  loss  of  service,  or  the  labor 
Gray  (73  Mass.),  479,  66  Am.  Dec.  and  expense  incurred  in  recovering 
515  (1856),  it  was  held  not  to  be  the  child,  his  recovery  is  not  limited 
actionable.  South  Carolina  seems  to  compensatory  damages,  but  may 
to  follow  the  Connecticut  doctrine,  include  a  sum  for  injury  to  his  feel- 
Kirkpatrick  v.  Lockhart,  2  Brev.  276  ings. 

(1809) ;  Dobson  v.  Cothran,  34  S.  C.       27a.  Kenney    v.    Baltimore  &  O. 

518,  13  S.  E.  679   (1890) ;   and  com-  Ry.,  101  Md.  490,  61  At.  581,  1  L.  R. 

mon-law  abduction  of  the  daughter  A.  N.  S.  205   (1905) ;   Arnold  v.  St. 

seems  to  be  recognized  in  Kreay  t,  Louis  &  S.  F.  Ry.,  100  Mo.  App.  470, 

Anthus.  2  Ind.  App.  482,  28  N.  E.  773  74  S.  W.  5   (1903),  "  the  essence  or 

(1891);   but  not  in  Jones  v.  Tevls,  the  tort  of  decoying  a  minor  from 

4  Lltt  (14  Ky.)  25,  14  Am.  Dec.  98  home,    or    harboring  him  after  he 

(1823).  leaves   home,   against   his   parents' 

In  Rice  V.  Nickerson,  9  Allen  (91  will,  thus  depriving  his  parents  of 

Mass.),  478,  85  Am.  Dec.  777  (1864),  his  services,  is  the  unlawful  entice- 

compensatory     damages     were    al-  ment  or  harboring  of  the  minor." 
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action ;  ^  and  a  recovery  therein,  even  where  the  action  is  brought 
by  the  parent  as  next  friend,  will  not  affect  the  parent's  action  for 
injuries  to  him  in  his  parental  relation ;  ^  unless  damages  for  such 
injuries  were  recovered  in  the  former  suit.^" 

The  parent's  right  of  action  for  ordinary  injuries  to  the  child 
rests  upon  his  right  to  the  child's  services  and  upon  his  duty  of 
maintenance.  Even  though  the  child  is  too  young  to  render  valu- 
able service,  the  parent  is  entitled  to  recover  for  any  extra  ex- 
pense, to  which  he  is  put  by  the  defendant's  tortious  act,  in  main- 
taining the  child;  and  in  most  of  our  jurisdictions  he  is  entitled  to 
recover  for  such  services  of  the  child  as  he  may  lose  in  the  future 
in  consequence  of  the  injury.'*  While  our  courts  are  coming  to 
treat  this  action  of  the  parent  as  based  upon  the  parental  relation, 
rather  than  on  the  relation  of  master  and  servant,  they  exclude 
the  elements  of  affection  and  sentiment,  as  well  as  of  parental  in- 
terest in  the  future  welfare  of  the  child.  Accordingly,  they  do  not 
permit  a  recovery  in  tort  by  a  parent  against  school  oflBcers,  who 
wrongfully  expel  a  child  from  school ;  '^  or  for  wounded  feelings 
and  anxiety  because  of  the  pain,  or  distress,  or  insult,  or  disfigure- 

28.  Wilton  V.  Middlesex  Ry.  Co.,  landsch  v.  Hollander,  59  Fed.  417, 
107  Mass.  108,  9  Am.  R.  11  (1871).       20   U.   S.   App.   225,   8  C.   C.  A.   169 

29.  Wilton  V.  Middlesex  Ry.  Co.,  (1894) :  "  The  evidence  showed  the 
125  Mass.  130   (1878).  child's    disability    had     lasted     for 

30.  Baker  v.  Flint  &  P.  M.  Ry.,  91  more  than  a  year,  and  still  con- 
Mich.  471,  51  N.  W.  897,  30  Am.  S.  tinned,  thus  raising  the  presump- 
R.  298,  16  L.  R.  A.  154  (1892) :  "  It  tion  that  it  would  continue  in  the 
is  undoubtedly  true  that  as  a  ques-  future  for  a  longer  or  shorter  pe- 
tion  of  law,  Oscar  had  no  right  in  riod.  Having  these  facts  and  the 
his  suit  to  recover  such  damages  age  and  sex  of  the  child  before 
without  the  consent  of  his  father;  them,  the  jury  were  as  well  qtiali- 
but  he  did  recover  with  the  consent  fied  as  an  expert  could  be  to  form 
of  his  father;  therefore  the  father  a  correct  opinion  as  to  the  duration 
is  now  estopped  from  setting  up  a  of  her  incapacity,  and  the  value  of 
claim  for  the  same  damages  in  this  her  services  to  her  father." 
action  in  his  own  name."  32.  Donahoe  v.  Richards,  38  Me. 

31.  Burden  v.  Barnett,  7  Ala.  169  376,  61  Am.  Dec.  256  (1854) ;  Spear 
(1844);  Sykes  v.  Lawlor,  49  Cal.  v.  Cummings,  23  Pick.  (40  Mass.) 
236  (1874) ;  Gumming  v.  Brooklyn,  224,  34  Am.  Dec.  53  (1839) ;  Stephen- 
etc,  Ry.,  109  N.  Y.  95,  16  N.  E.  65  son  v.  Hall,  14  Barb.  (N  Y )  222 
(1888);   Barnes  v.  Keene,  132  N.  Y.    (1852). 

13,   29    N.    E.    1090    (1892);    Neder- 
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ment  of  the  child ;  ^  or  for  loss  of  the  child's  society ; "  or  for  a 
libel  to  a  deceased  child.'^ 

334.  Injury  to  Parent  by  Seduction  of  Daughter.  "The 
foundation  of  the  action  by  a  father  to  recover  damages  against 
the  wrongdoer  for  the  seduction  of  his  daughter,  has  been  uni- 
formly placed,  from  the  earliest  time  hitherto,  not  upon  the  seduc- 
tion itself,  which  is  the  wrongful  act  of  the  defendant,  but  upon 
the  loss  of  service  of  the  daughter,  in  which  service  he  is  supposed 
to  have  a  legal  right  or  interest.  *  *  *  It  has,  therefore,  al- 
ways been  held  that  the  loss  of  service  must  be  alleged  in  the 
declaration,  and  that  logs  of  service  must  be  proved  at  the  trial,  or 
the  plaintiff  must  fail.  It  is  the  invasion  of  the  legal  right  of  the 
master  to  the  services  of  his  servant,  that  gives  him  the  right  of 
action  for  beating  his  servant;  and  it  is  the  invasion  of  the  same 
legal  right,  and  no  other,  which  gives  the  father  the  right  of  ac- 
tion against  the  seducer  of  his  daughter." 

Such  is  the  language  of  a  learned  chief  justice,''  and  it  still 
embodies  the  legal  rule  upon  this  topic  in  England.  It  is  true 
that  the  father  makes  out  a  prima  facie  ease  of  service,  by  proof 
that  the  seduced  daughter  was  a  minor  and  unmarried ;  and  that 
the  courts  are  astute  to  discover  the  relation  of  master  and  servant, 
even  where  the  daughter's  service  possesses  no  pecuniary  value  for 
the  parent.^'  But  the  "  working  of  the  action  for  seduction  in 
modern  practice  "  is  admittedly  "  capricious  "  in  England.'*  It 
"  affords  protection  to  the  rich  man  whose  daughter  occasionally 

33.  Dennis  v.  Clark,  2  Cush.  (Mass.)  R.  I.  447,  53  At.  320,  60  L.  R.  A.  122 
347,  48   Am.   Dec.  671    (1848);    Cow-     (1902). 

den  V.  Wright,  24  Wend.  (N.  Y.)  429,  35.  Bradt  v.  New  Nonpareil  Co.,  108 

35  Am.  Dec.  633   (1840);   Whitney  v.  la.   449,   79  N.   W.    122,  45   L.  R.   A. 

Hitchcock,  4  Den.  (N.  Y.)  461,(1847).  681    (1899);    Sorensen  v.   Balaba,    11 

But  see  Magee  v.  Holland,  27  N.  J.  L.  App.  Div.   (N.  Y.)   164   (1896). 

86,   72  Am.   Dec.   341    (1858),  where  Sfi.  Tindal,    C.    J.,    in    Grinnell    v. 

exemplary     damages      were     held  Wells,  7  Man.  &  G.  1033,  14  L.  J.  C. 

proper,  in  the  case  of  abduction  of  P.  19  (1844). 

children,  "  for  the  injury  done  to  hia  37.  Carr  v.   Clark,  2  Chit.   260,  23 

feelings     and     to     prevent     similar  R.  R.  748   (1818);  Terry  v.  Hutchin- 

abuses."  son,  L.  R.  3  Q.  B.  599,  37  L.  J.  Q.  B. 

34.  Louisville,  Etc.  Ry.  v.  Rush,  251  (1868);  O'Reilly  v.  Glavey,  32  Ir. 
127  Ind.  545,  26  N.  E.  1010   (1890);  L.  R.  316  (1892). 

McGarr  v.   National,  Etc.   Mills,   24       38.  Pollock  on  Torts  (6th  Ed.),  229. 
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makes  his  tea,  but  leaves  without  redress  the  poor  man  whose  child 
is  sent  unprotected  to  earn  her  bread  amongst  strangers."  ^' 

335.  The  Same  Subject.  American  Law.  The  theory  of  an 
injury  to  the  parent,  in  his  character  of  master,  is  accepted  in 
most  of  our  States  as  the  basis  of  his  right  of  action.  But,  it  has 
been  judicially  declared,  this  theory  "  is  little  more  than  a  legal 
fiction  used  as  a  peg  to  hang  a  substantial  award  of  damages  on, 
as  compensation  not  to  the  master  but  to  the  head  of  the  family. 
It  is  accordingly  established,  in  this  country  at  least,  that  the 
father  may  maintain  his  action  for  the  seduction  of  his  minor 
daughter,  although  she  is  not  a  member  of  his  household,  but  is  in 
actual  employ  of  another,  enjoying  the  fruits  of  her  labor  with  her 
father's  consent ;  if  he  has  not  relinquished,  past  the  power  of  re- 
call, his  right  to  control  her  services."  *"  It  is  sometimes  said  that 
the  law  conclusively  presumes  the  relation  of  master  and  servant 
to  exist  between  the  father  and  a  minor  daughter;  that  it  is  not 
necessary  to  show  actual  service;  that, constructive  service  is  suf- 
ficient." If  the  daughter  was  of  age  when  seduced,  the  father 
must  show  that  "  by  mutual  assent  the  relation  of  master  and 
servant  did  exist"  between  him  and, his  daughter.**  It  is  not 
necessary,  however,  to  establish  a  binding  contract  relation  between 
them.** 

In  some  of  our  States,  the  fiction  of  service  as  the  basis  of  this 

39.  Sergeant  Manning,  in  note  to  42.  Beaudette  v.  Gagne,  87  Me.  534, 
Grinnell  v.  Wells,  7  M.  &  G.  1044.  33  At  23  (1895) ;  Mercer  v.  Walmes- 

40.  Simpson  v.  Grayson,  54  Ark.  ley,  5  H.  &  J.  (Md.)  27,  9  Am.  Dee. 
404,  16  S.  W.  4,  26  Am.  S.  R.  52  486  (1820);  Vessel  v.  Cole,  10  Mo. 
(1891).  634,  47  Am.  Dee.  136   (1847);  David- 

41.  White  V.  Murtland,  71  111.  250,  son  v.  Abbott,  52  Vt.  570,  36  Am.  R. 
22  Am.  R.  100  (1874);  Kennedy  v.  767  (1880);  Lee  v.  Hodges,  13  Gratt. 
Shea,   110  Mass.   147,   14  Am.  R.  584  (Va.)  726   (1857). 

(1872);  Middleton  v.  Nichols,  62  N.  48.  Cases  in  last  note,  and  Lamb  v. 

J.  L.  636,  43  At.  575   (1899)  ;  Martin  Taylor,  67  Md.  85,  8  At.  760   (1887)  ; 

V.   Payne,   9   Johns.  387,   6   Am.   Dec.  Sutton   v.    Huffman,   32   N.    J.   L.   53 

288   (1812);  Lipe  v.  Eisenlerd,  32  N.  (1866);    Lipe  v.  Eisenlerd,   32  N.  Y. 

Y.  229    (1865);   Hudkins  v.  Hudkins,  229   (1865);  Briggs  v.  Evans,  5  Ired. 

22    W.    Va.    645    (1883);    Lavery    v.  L.    (27  N.   C.)    16    (1844);    Hahn  v. 

Crooke,  52  Wis.  612,  38  Am.  R.  768  Cooper,  84  Wis.  629,  59  N.  W.   1022 

(1881).  (1893). 
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action  has  been  abolished  by  statutes  in  express  terms ;  "  and  in 
others,  the  statutory  provision  that  "  all  fictions  in  pleading  are 
abolished,"  has  been  held  to  so  far  modify  the  common-law  rule  on 
this  subject,  as  to  permit  a  "  parent  to  maintain  an  action  for  the 
seduction  of  the  daughter,  without  averment  or  proof  of  loss  of 
services,  or  expenses  of  sickness."  *^ 

It  is  held,  generally,  in  this  country,  that  the  mother,  when  the 
actual  head  of  the  family  by  reason  of  the  husband's  death  or  de- 
sertion,^' or  any  other  person,  who  in  fact  is  in  loco  parentis  ^^  to 
the  seduced  girl,  may  maintain  the  action. 

336.  Damages  in  Actions  for  Seduction.  These  are  not  lim- 
ited, even  under  the  common-law  rule,  to  compensation  for  loss  of 
services,  or  for  actual  expenditures  due  to  the  seduction.  While 
the  action  is  in  form  for  loss  of  service,  it  is  in  fact  for  a  personal 
injury  to  the  parent,^^  and  juries  are  always  instructed  that  they 
can  take  into  consideration  injury  to  the  plaintiff's  feelings,** 
"  The  loss  of  service  is  not  the  rule  of  damage.  It  has  been  said 
that  it  is  scarcely  an  item  in  the  account.  The  real  ground  of 
damage  is  the  disgrace  of  the  family.  The  loss  of  service  in  many, 
in  most  instances  could  hardly  be  accounted  anything,  and  yet 
often  where  the  least  service  is  or  can  be  performed  the  highest 
damages  can  be  given.  The  loss  of  service  is  but  one  step  to  that 
high  plane  of  injury  and  wrong  for  which  the  parent  is  entitled  to 
compensation.  Damages  are  given  to  the  plaintiff  standing  in 
the  relation  of  parent."  ^ 

44.  Gal.  Civ.  Code,  §  49;  Code  of  Civ.  Van  Size,  56  N.  Y.  435,  15  Am.  R.  441 
Proc,  §  375 ;  Montana  Civ.  Code,  §  35 ;  ( 1874 )  ;  Davidson  v.  Abbott,  53  Vt. 
North  Dak.  Civ.  Code,  §  2718;  South    570,  36  Am.  R.  767   (1880). 

Dak.   Rev.   Civ.   Code  of   1903,   §   32;  47.  Certwell  v.  Hoy t,  6  Hun  ( N.  Y. ) , 

Hill's  (Oregon)  Code,  §  35,  applied  in  575    (1876);    Moritz   v.    Garnhart,   7 

Patterson  v.  Hayden,  17  Ore.  238,  21  Watts    (Pa.),   302,   32   Am.   Dec.   762 

Pac.  129.  3  L.  R.  A.  529,  11  Am.  St.  R.  (1838)  ;  Maguinay  v.  Saudek,  S  Sneed 

822    (1889).      See   other  jurisdictions  (37  Tenn.),  146   (1857). 

cited  in  25  Am.  &  Eng.  Enc.  of  Law,  48.  Hutchcrson  v.  Durden,   113  Ga. 

p   209.  987,  39   S.    E.   495,   54   L.   R.   A.   811 

45.  Anthony  v.  Norton,  60  Kan.  341,  ( 1901 ) . 

56  Pac.  529,  72  Am.  St.  R.  360,  44  L.  49.  Howard  v.  Crowther,  8  M.  ft  W. 

R.  A.  757   (1899);  Hood  v.  Sudderth,  601,  5  Jurist,  914  (1841). 

Ill  N.  C.  215,  1,6  S.  E.  397  (1892).  50.  Middleton  v.  Nichols,  it  N.  J. 

46.  Hammond  v.  Corbett,  50  N.  H.  L.  636,  43  At.  575  (1899). 
601,  9  Am.  R.  288  (1871)  :  Furman  v. 

21 
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337.  Where  the  common-law  rule  obtains  and  damages  for  loss 
of  service  are  sought,  the  plaintiff  must  show  that  these  are  the 
proximate  effect  of  the  seduction.     Incapacity  to  labor  caused  by  ! 
pregnancy,  or  sexual  disease,  or  actual  bodily  injury  resulting  di-  ,• 
rectly  from  the  defendant's  misconduct,  causes  a  loss  of  service  '■ 
which  is  to  be  recompensed.    "  But  if  the  loss  of  health  is  caused 
by  mental  suffering,  which  is  not  the  consequence  of  seduction,  but 
is  produced  by  subsequent  intervening  causes,  such  as  abandon- 
ment by  the  seducer,  shame  resulting  from  exposure,  or  other  simi- 
lar causes,  the  loss  of  services  is  too  remote  a  consequence."  °^ 

At  common  law,  the  assent  of  the  child  to  the  seduction  does  not 
bar  the  parent's  action.  "  In  respect  to  him,"  it  has  been  declared, 
"  she  had  no  right  to  consent,  and  her  act  in  assenting,  or  even 
procuring,  the  criminal  connection  was  a  nullity.  So  the  defend- 
ant must  stand  as  a  wrongdoer,  from  whose  act  the  plaintiff  has 
suffered  damage."  ^^  In  a  few  jurisdictions,  it  has  been  held  that 
her  voluntary  assent  limits  the  parent's  recovery  to  his  actual  loss.°* 
The  Supreme  Court  of  Oregon  has  ruled  that  the  statute  of  that 
State,  which  authorizes  a  parent  to  maintain  an  action  for  the  se- 
duction of  a  daughter,  though  the  latter  be  not  living  at  home  and 
there  be  no  loss  of  service,  has  entirely  changed  the  character  of 
the  action;  and  that  the  parent's  action  will  be  defeated,  if  the 
defendant  shows  that  the  daughter  voluntarily  submitted  to  illegal 
intercourse,  and  was  not  overcome  by  the  defendant's  artifice, 
promise  or  persuasion." 

§  3.  Torts  Against  the  Mastee. 

338.  Harming  or  Enticing  the  Servant.  Fitzherbert's  state- 
ment that  "  a  man  shall  have  an  action  of  trespass  for  taking  of  his 
apprentice,  or  for  taking  of  his  servant,"  ^'  is  preceded  and  fol- 

51.  Abrahams  v.  Kidney,  104  Mass.  468,  81  N.  W.  522  (1900) ;  Lawrence 
222,  6  Am.  R.  220  (1870).  v.  Spence,  99  N.  Y.  669,  2  N.  B.  145 

52.  McAulay  v.  Blrkhead,  13  Ired.    (1885). 

(35    N.    C.)     28,    55    Am.    Dec.    427  58b  Hill  v.  Wilson,  8  Blackf.  (Ind.) 

(1852) ;  Simpson  v.  Grayson,  54  Ark.  123  (1846) ;  Comer  v.  Taylor,  82  Mo. 

404,    16   S.   W.   4,   26   Am.    S.   R.  52  341   (1884). 

( 1891 ) ;    Leucker   v.    Steileu,   89    HI.  54»  Patterson   v.    Hayden,    17   Ore. 

545,  31  Am.  E.  104  (1878)  ;  Stoudt  v.  238,  21  Pac.  129,  3  L.  R.  A.  529,  11 

Shepherd,  73  Mich.  588,  41  N.  W.  696  Am.  St.  R.  822  (1889). 

(1889);   Hein  v.  Holridge,  78  Minn.  55^  Natura  Brevium,  91,  L 
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lowed  by  an  enumeiratioii  of  various  injuries  to  property  for  which 
trespass  would  lie.  His  view,  that  a  wrongful  interruption  of  -the 
relation  of  master  and  servant  is  an  interference  with  the  property 
right  of  the  master,  has  never  been  questioned  by  the  courts.^^  One 
who  takes  or  entices  a  servant  from  his  master,  without  justifiable 
caiTse,  or  who  wrongfully  injures  him  so  that  he  is  disabled  from 
rendering  service,  commits  an  actionable  wrong  against  the  master ; 
the  wrong  consisting  not  in  the  act  itself,  but  in  the  consequent  loss 
to  the  master.^' 

Fitzherbert  also  notes  ^  a  ''  writ  of  trespass  against  those  who 
lie  near  the  plaintiff's  house,  and  will  not  suffer  his  servants  to  go 
into  the  house,  nor  the  servants  who  are  in  the  house  to  come  out 
thereof,"  so  that  plaintiff  loses  "  the  profits  of  his  land  "  and  ''  his 
service  of  the  same  men  and  servants."  Commenting  on  this  writ, 
a  learned  writer  has  said :  "  It  seems,  therefore,  that  '  picketing,' 
so  soon  as  it  exceeds  the  bounds  of  persuasion  and  becomes  physical 
intimidation,  is  a  trespass  at  common  law  against  the  employer."  ^ 
Such  is  the  view  generally  entertained  in  this  country.^"  If  the 
damage  threatened  by  this  intimidation  is  such  as  cannot  be  ade- 
quately remedied  in  a  common-law  action,  equity  will  enjoin  the 
intimidators,  although  their  acts  may  be  in  violation  of  criminal 
law." 

Whether  the  moral,  as  distinguishable  from  the  physical  intimi- 
dation of  servants  is  an  actionable  wrong  to  the  master,  is  a  subject 

56.  Grinnell  v.  Wells,  7  M.  &  G.  Garret  v.  Taylor,  Croke  Jac.  567 
1033,  1041,  14  L.  J.  C.  P.  19   (1844).     (1621),     where     the     servants     wero 

57.  Robert    Mary's    Case,    9    Coke,   threatened  with   mayhem. 

111b,  113a   (1613)  ;   Jones  v.  Blocker,  69.  Pollock  on  Torts  (6th  Ed.), 230, 

43  Ga.  331  (1871).  "The  master  has  note  k. 

purchased  for  a  valuable  consideration  60.  Supra,  If  74.  Kernan  v.  Humble, 

the  services  of  his  domestics;  "  Ames  51  La.  Ann.  389,  25  So.  421    (1899); 

V.  Union  Ry.  Co.,   117  Mass.  541,  19  Beck  v.   Ry.,   Etc.   Union,    118  Mich. 

Am.   R.   426    (1875);    Apprentice   in-  497,  77  N.  W.  13,  74  Am.  S.  R.  421, 

jured      by      defendant's      negligence;  42  L.  R.  A.  407   (1893). 

Bixby  V.  Dunlap,  56  N.  H.  456,  22  Am.  61.  Consolidated  Steel   Co.  v.  Mur- 

R.  475  (1876)  ;  Haskins  v.  Royster,  70  ray,  80  Fed.  811   (1897) ;  Shoe  Go.  v. 

N.    C.   601,    16   Am.   R.   780    (1874);  Saxey,  131  Mo.  212,  32  S.  W.  1106,  52 

Huflf  V.  Watkins,  15  S.  C.  82,  40  Am.  Am.  St.  R.  622   (1895) ;  O'Neil  v.  Be- 

R.  680  (1880).  hanna,   182   Pa.   236,  37  At.   843,   61 

58.  Natura    Brevium,    87    N.      See  Am.  St.  R.  702,  38  L.  R.  A.  382  (1897). 
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upon  which  the  authorities  are  divided,  as  we  have  seen  in  a  former 
section.*^ 

339-  Torts  Against  the  Servant  by  Wrongfully  Influencing  the 
Master.  Undoubtedly  the  servant  has  no  cause  of  action  in  tort 
against  one  who  beats  or  kills  the  master,  although  the  assault  or 
death  may  result  in  pecuniary  harm  to  the  servant.  In  the  lan- 
guage of  Blackstone,  he  hath  "  no  propertt  in  the_  master."  .*^  And 
yet,  the  common,  law  justifies  the  servant  in  defending  his  master 
against  an  assault,"  thus  recognizing  his  interest  in  the  master. 

Recently,  the  question  has  often  arisen,  whether  the  servant  has 
an  action  in  tort  against  those  who  wrongfully  influence  the  master 
to  discharge  him,  or  to  refuse  to  give  him  employment,  which  but 
for  such  wrongful  influence  he  would  have  obtained.  When  the 
conduct  of  such  persons  in  influencing  the  master  is  a  violation 
of  the  criminal  law,*°  or  when  it  takes  the  form  of  a  conspiracy  to 
accomplish  a  result  which  no  one  of  the  wrongdoers  could  effect 
alone,^*  and  results  in  actual  harm  to  the  servant,  he  can  maintain 
a.  tort  action  for  damages  in  most  jurisdictions.  If,  however,  the 
conduct  of  the  defendants  is  not  positively  illegal,  and  does  not 
exceed  the  limits  of  fair  competition,  it  does  not  amount  to  a  tort, 
even  against  the  servant  who  is  actually  harmed  thereby,  and  whom 
the  defendants  actually  intended  to  harm."     Whether  the  moral 

62.  Supra,  f  74.  Vegelahn  v.  Gunt-  lor,  Croke  Jac.  561  (1621).  See  note 
ner.  167  Mass.  92,  44  X.  E.  1077.  57    in  24  Abb.  N.  C.  260. 

Am.  S.  R.  543,  35  L.  R,  A.  722  ( 1896)  ;  66.  Quinn  v.  Leathern  ( 1901 ) ,  A.  C. 

Allen  V.  Flood   (1898).  A.  C.  1,  67  L.  495,  70  L.  J.  Q.  B.  76;  Giblan  v.  Nat 

J.  Q.  B.  119.  Amalgamated  Union   (1903),  2  K.  B. 

63.  Commentaries.  143.  600,    72    L.   J.    K.    B.    907;    Lucke  v. 

64. V.  Falienham,  Y.  B.  9    Clothing  Cutter's  Co.,  77  Md.  396,  26 

Ed.  IV.  f.  48,  pi.  4   ( 1470)  ;  Leward  v.    At.  505,  39  Am.  S.  R.  421,  19  L.  R.  A. 
Basely,  1  Ld.  Raym.  62  (1695).  408  (1893). 

65.  Old  Dominion  Steamboat  Co.  v.  67.  Allen  v.  Flood  (1898),  A.  C.  1, 
McKenna.  18  Abb.  N.  C.  262,  24Blatch.  67  L.  J.  Q.  B.  119;  Continental  Ins. 
244,  30  Fed.  48  (1887)  ;  Casey  v.  Cin-  Co.  v.  Board  of  Fire  Underwriters,  67 
cinnati  Typo.  Union.  46  Fed.  135,  12  Fed.  310  (1895);  National  Protec. 
L.  R.  A.  193.  with  note  (1891)  :  Quinn  Assoc,  v.  Cummings,  170  N.  Y.  315,  63 
V.  Leathern  (1901),  A.  C.  495,  70  L.  J.  X.  E.  369,  88  Am.  S.  R.  648,  58  L.  R. 
Q.  B.  76;  Curran  v.  Galen,  152  N.  Y.  A.  135  (1902)  :  Raycroft  v.  Tayntor, 
33,  46  N.  E.  297,  57  Am.  S.  R.  496,  37  68  Vt.  219,  35  At.  53,  54  Am.  S.  R. 
L.  R.  A.  802  (1897);  Garret  v.  Tay-  882,  33  L.  R.  A.  225  (1890). 
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intimidation  of  masters  or  employers  exceeds  the  limits  of  fair 
competition  is  a  point  upon  which  not  only  different  courts,  but 
different  members  of  the  same  court,  have  disagreed." 

§  4.   Conspiracy  as  a  Toet. 

340.  Conspiracy  Without  Injury.  The  cases,  which  were  cited 
in  the  notes  to  the  last  section,  contain  much  discussion  of  the  con- 
troverted question,  whether  conspiracy  is  a  separate  tort.  Some 
of  the  judicial  opinions  answer  this  question  in  the  negative.  Con- 
spiracy, according  to  the  authors  of  these  opinions,  is  never  the 
gravamen,  of  the  actiorf.  They  declare  that  unless  the  acts,  which 
the  conspirators  combined  to  do,  would  be  tortious  if  done  by  one 
of  them,  they  do  not  become  tortious  by  reason  of  the  conspiracy ; 
that  damage  to  the  plaintiff  is  the  gist  of  the  action.^' 

It  is  undoubtedly  true  that  a  mere  conspiracy  to  injure  another 
is  not  actionable  as  a  tort.    Injury  must  ensue,  or  a  tort  action  will 


68.  See  cases  in  last  two  notes,  and 
Chipley  v.  Atkinson,  23  Fla.  206,  1  So. 
934,  11  Am.  S.  R.  367  (1887)  ;  London 
Guar.  Co.  v.  Horn,  101  111.  App.  355 

(1902),  aff'd  206  lU.  493,  69  N.  E. 
526  (1904)  ;  Perkins  v.  Pendleton,  90 
Me.  166,  38  At.  96,  60  Am.  S.  R.  252 

(1897).  In  the  last  cited  case  it  is 
declared  that  Inducing  the  master  to 
discharge  or  not  to  employ  a  servant, 
by  persuasion  or  argument,  however 
whimsical  or  absurd,  or  by  threat  to 
do  what  the  defendant  has  a  right  to 
do,  is  not  a  tort  towards  the  servant, 
though  the  defendant's  motives  are 
malicious;  but  to  intimidate  the  mas- 
ter into  discharging  the  servant,  or 
withholding  employm«nt,  by  fraud  or 
by  unlawful  threads,  is  an  actionable 
wrong. 

69.  Parker  v  Huntington,  2  Gray 
(68  Mass.),  124,  66  Am.  Dec.  455 
(1854);  Hutchins  v.  Hutchins,  7  Hill 
(N.  y.),   107    (1845);    Van  Horn  v. 

Van  Horn,  52  N.  J.  L.  285,  20  At.  485, 
10  L.  R.  A.  184   (1890) ;  56  N.  J.  L. 


318,  28  At.  669  (1893);  Porter  v. 
Mack,  50  W.  Va.  581,  40  S.  E.  459 
(1901).  In  the  last  cited  case  it  is 
said :  "  Owing  to  its  rare  character, 
the  law  regarding  this  kind  of  ac- 
tion has  not  been  well  defined,  and 
the  decisions  of  the  courts  have 
produced  some  confusion  in  regard 
thereto.  The  principal-  authorities 
maintain  that  the  common  law  ac- 
tion of  conspiracy  is  obsolete,  and 
that  there  has  been  substituted 
therefor  an  action  on  the  case  in 
the  nature  of  a  conspiracy.  That 
the  allegation  of  conspiracy  is  mere 
matter  of  aggravation,  and  need  not 
be  proven,  except  to  fix  the  liabil- 
ity of  several  defendants;  and  does 
not  change  the  nature  of  the  action 
from  one  purely  on  the  case,  sub- 
ject to  all  the  settled  rules  of  such 
action."  Green  v.  Davis,  182  N.  Y. 
499,  75  N.  B.  536  (1905),  reversing 
100  App.  Div.  359,  91  N.  Y.  Supp. 
470  (1905),  5  Columbia  Law  Rev. 
233. 
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not  lie.  But  when  one  sustains  actual  harm  as  the  result  of  con- 
certed action  on  the  part  of  others,  and  the  harm  is  such  as  could 
not  have  been  inflicted  by  any  of  the  parties  acting  singly,  it  would 
seem  that  the  distinctive  element  of  the  tort  is  the  conspiracy  rather 
than  the  damage.  Damage  is  an  essential  element  in  malicious 
prosecution,  in  deceit  and  in  many  cases  of  slander;  but  no  one 
contends  that  such  fact  warrants  the  assertion  that  there  is  no  such 
tort,  as  malicious  prosecution,  or  deceit,  or  defamation  by  slan- 
derous words  which  are  not  actionable  per  se, 

341.  Concert  or  Combination.  "  The  essence  of  conspiracy," 
to  quote  from  a  distinguished  jurist,  "  so  far  as  it  justifies  a  civil 
action  for  damages,  is  a  concert  or  combination  to  defraud  or  to 
cause  other  injury  to  person  or  property,  which  actually  results  in 
damage  to  the  person  or  property  of  the  person  injured  or  de- 
frauded." ■"• 

That  such  a  concert  or  combination  "  differs  vsddely  from  an  in- 
vasion of  civil  rights  by  a  single  individual  cannot  be  doubted."  " 


70,  Dwight,  C,  in  Place  v.  Min- 
ster, 65  N.  Y.  89,  95  (1875).  In 
Bishop  on  Non-Contract  Law,  I  362, 
it  is  said:  "  The  term  '  conspiracy ' 
is  in  our  books  oftener  misapplied 
than  used  correctly.  In  the  just 
meaning  of  the  word,  the  title  is  a 
considerable  one  in  the  criminal 
law;  in  our  civil  jurisprudence  it  is 
narrow,  yet  it  exists  and  is  import- 
ant. It  signifies  in  the  true  and 
narrow  sense,  a  wrongful  combina- 
tion of  persons  to  do  an  act  or  acts, 
which  when  done  have  brought  to 
another  an  injury  of  a  sort  not  ad- 
mitting of  being  accomplished 
alone."  Examples  of  such  a  tort 
are  afforded  by  Griffith  v.  Ogle,  1 
Binney  (Pa.),  172  (1806),  holding 
distinctly  that  damage  is  not  the 
gist  of  the  action;  and  Wildee  v. 
McKee,  111  Pa.  335,  2  At.  108,  56 
Am.  R.  271  (1885). 

See  two  articles  in  7  Columbia 
Law  Rev.  229,  and  8  Id.  117,  on 
"Conspiracy    as    a    Crime    and    a 


Tort;"  also  "Conspiracy  in  Civil 
Actions,"  36  Law  Mag.  &  Rev.  151; 
Bigelow  on  Torts  (8th  Ed.) ,  24. 

71.  Lord  Macnaghten,  in  Quinn  v. 
Leathern  (1901),  A.  C.  495,  511,  Ct 
Lord  Lindley's  statement  on  p.  539: 
"  But  numbers  may  annoy  and 
coerce  where  one  may  not."  In  Ar- 
thur V.  Oakes,  63  Fed.  310,  at  p.  321, 
Harlan,  J.,  says:  "It  is  one  thing 
for  a  single  individual,  or  for  several 
individuals,  each  acting  upon  his 
own  responsibility  and  not  in  co- 
operation with  others,  to  form  the 
purpose  of  inflicting  actual  injury 
upon  the  property  or  rights  of 
others.  It  is  quite  a  different  thing, 
in  the  eye  of  the  law,  for  many 
persons  to  combine  or  conspire  to- 
gether with  the  intent,  not  simply 
of  asserting  their  rights  or  of  ac- 
complishing lawful  ends  by  peace- 
able methods,  but  of  employing 
their  united  energies  to  injure 
others  or  the  public." 
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''  It  may  be  punished  criminally  by  indictment,  or  civilly  by  an 
action  on  the  ease  in  the  nature  of  a  conspiracy,  if  damage  has 
been  occasioned  to  the  person  against  whom  it  is  directed.  It  may 
consist  of  an  unlawful  combination  to  carry  out  an  object  not  in 
itself  unlawful  by  unlawful  means.  The  essential  elements, 
whether  of  a  criminal  or  of  an  actionable  conspiracy  are  the  same, 
though  to  sustain  an  action  special  damage  must  be  proved."  '^ 
"  The  number  and  compact  give  weight  and  cause  danger."  '^ 

342.  The  true  rule  applicable  to  conspiracies  against  servants 
has  been  well  stated  as  follows :  "  Every  man  has  a  right  to  employ 
his  talents,  industry  ajyl  capital  as  he  pleases,  free  from  the  dicta- 
tion of  others ;  and  if  two  or  more  persons  combine  to  coerce  his 
choice  in  this  behalf,  it  is  a  criminal  conspiracy.  *  *  *  While 
such  a  conspiracy  may  give  to  the  individual,  directly  affected  by 
it,  a  private  right  of  action  for  damages,  it  at  the  same  time  lays  a 
basis  for  an  indictment,  on  the  ground  that  the  State  itself  is  di- 
rectly concerned  in  the  promotion  of  all  legitimate  industries  and 
the  development  of  all  its  resources,  and  owes  the  duty  of  protec- 
tion of  its  citizens  engaged  in  the  exercise  of  their  callings."  '* 

72.  Lord  Brampton,   in  Quinn  v.  case,  as  an  authority  for  the  propo- 

Leathem  (1901),  A.  C.  495,  at  p.  528.  sition  that  "a  conspiracy,  to  injure, 

To  the  same  effect,  Carew  v.  Ruth-  resulting  in   damage,   gives   rise   to 

erford,   106   Mass.   1,   10,   8  Am.   R.  a  civil  liability."     It  is  also  treated 

287      (1870) ;     Giblan     v.     National  as  an  authority  for  that  proposition 

Amalgamated  Union  (1903),  2  K.  B.  by  Lord   Bo  wen   in   Mogul   Steam- 

600,   621-624.     Both   of   these   cases  ship  Co.  v.  McGregor,   23  Q.  B.   D. 

approve  of  the  decision  in  Gregory  598,  614  (1889),  cited  approvingly  ia 

v.   Duke  of  Brunswick,   6   M.   &  G.  Allen  v.   Flood    (1898),  A  C,   1,   at 

205,  6  Scott.  N.  R.  809,  1  C.  &  K.  24  p.  74. 

(1843),    that    a    conspiracy   to   hiss        73.  Mulcahy  v.  Reg.,  L.  R.  3  H.  L. 

another  off  the  stage,  and  so  injure  306,  317  (1868). 
him   in   his   trade   or   calling,   was       74.  State  v.  Stewart,  59  Vt.  273,  9 

illegal  and  actionable.  At.  559,  59  Am.  R.  710   (1887).  See 

It  has  been  said  that  there  was  Knight  &  Jillson  Co.  v.  Castle,  172 

no     actual    decision   to     the    above  Ind.  97,  87  N.  E.  976,  27  L.  R.  A.  N. 

effect,   but   Lord    Chancellor   Hals-  S.  573  (1909) ;  Purington  v.  Hinchliff, 

bury  has   pointed  out  that  the   re-  219  111.  159,  76  N.  E.  47,  2  L.  R.  A. 

port  of  the  case,  in  6  Scott,  N.  R  809,  N.   S.   824    (1905);    Franklin   Union 

822,  shows  that  such  decision  was  No.  40  v.  Peo.,  220  111.  355,  77  N.  E. 

made.     See    (1901)    A.    C,   p.    503.  176,  4  L.  R.  A.  N.  S.  1001,  110  Am. 

Lord    Macnaghten    referred    to   the  St.  R.  248  (1906). 
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CHAPTER  X. 


DEFAMATION. 


§  1.   Nature  of  the  Toet.  ' 

343.  The  Right  Invaded  by  Defamation.  This  tort  is  an  in- 
vasion of  a  person's  right  to  enjoy  a  good  reputation,  until  by  his 
misconduct  he  has  forfeited  it.  "  The  law  recognizes  the  value  of 
such  a  reputation  and  constantly  strives  to  give  redress  for  its  in- 
jury." ^  Moreover  the  law  presumes  that  every  person  is  entitled 
to  enjoy  a  good  reputation,  until  it  is  shown  that  he  is  not  so  en- 
titled.* Consequently,  the  plaintiff  is  not  bound  to  show  the  falsity 
of  a  defamatory  statement.  On  the  contrary,  the  burden  of  prov- 
ing its  truth  is  on  the  defendant.' 

It  is  to  be  borne  in  mind,  too,  that  the  issue  tendered  in  an  ac- 
tion for  defamation  is  not  the  character  of  the  plaintiff,  but  the 
wrongfulness  of  the  particular  statement.    Accordingly,  "  It  is  not 


1.  Times  Pub.  Co.  v.  Carlisle,  94 
Fed.  762,  36  C.  C.  A.  475  (1889); 
In  this  case  Sanborn,  J.,  said:  "  "A 
good  name  is  rather  to  be  chosen 
than  great  riches,  and  loving  favor 
rather  than  silver  and  gold.'  The 
respect  and  esteem  of  his  fellows 
are  among  the  highest  revifards  of 
a  well  spent  life  vouchsafed  to  man 
in  this  existence.  The  hope  of  them 
is  the  inspiration  of  his  youth,  and 
the  possession  of  them  the  solace 
of  his  later  years.  A  man  of  affairs, 
a.  business  man,  who  has  been  seen 
and  known  of  his  fellowmen  in  the 
active  pursuits  of  life  for  many 
years,  and  who  has  developed  a 
good  character  and  an  unblemished 
reputation,  has  secured  a  possession 
more  useful  and  more  valuable  than 
lands,  or  houses,  or  silver  or  gold. 
Taxation  may  confiscate  his  lands; 


fire  may  burn  his  houses;  thieves 
may  steal  his  money;  but  his  good 
name,  his  fair  reputation,  ought  to 
go  with  him  to  the  end  —  a  ready 
shield  against  the  attacks  of  his 
enemies,  and  a  powerful  aid  in  the 
competition  and  strife  of  daily  life;" 
Bixon  V.  Holden,  L.  R.  7  Ed.  488, 
492  (1869) ;  De  Crespigny  v.  Wel- 
les^by,  5  Ring.,  392,  406  (1829). 

2.  Ibid.  Comroe  v.  Conroe,  47  Pa. 
198,  201  (isal) ;  Atwater  v.  Morning 
News  Co.,  67  Conn.  504,  34  At  865 
(1896);  Pier  v.  Speer,  73  N.  J.  L. 
633,  637,  64  At.  161  (1905). 

8.  Belt  V.  Laws,  51  L.  J.  Q.  B.  359, 
361  (1882) ;  Ellis  v.  Buzzell,  60  Me. 
209,  211,  11  A.m.  R.  204  (1872); 
Lewis  V.  News  Co.,  81  Md.  466,  473, 
32  At.  246.  29  L.  R.  A.  59  (1895); 
Sotham  v.  Drovers'  Telegram  Co., 
239  Mo.  606,  144  S.  W.  428  (1912). 
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a  defense  to  a  libel  or  slander  that  tlie  plaintiff  has  been  guilty  of 
-offenses  other  than  those  imputed  to  him,  or  of  offenses  of  a  simi- 
lar character;  and  such  facts  are  not  competent  in  mitigation  of 
damages.  The  only  tendency  of  such  proof  is  to  show  not  that  the 
plaintiff's  reputation  is  bad,  but  that  it  ought  to  be  bad."  *  Th^ 
distinction  between  character  and  reputation  ought  to  be  sharply 
made  and  strictly  observed,  in  the  discussion  of  this  topic  Eepu- 
tation  is  the  estimate  in  which  others  hold  a  person,^  '"  the  common 
kuowledge  of  the  community  "*  in  which  he  lives,  based  upon  "  the 
slow  spreading  influence  of  opinion,  arising  out  of  his  deportment 
in  the  society  in  whiclhhe  moves."  '  "  An  existing  reputation,"  it 
has  been  declared,  "  is  a  fact  to  which  any  one  may  testify  who 
knows  it.  He  knows  it  because  he  hears  it,  and  what  he  hears  con- 
stitutes the  reputation."  *  Character,  on  the  other  hand,  is  not  built 
upon  hearsay;  is  not  determined  by  the  opinion  of  others  and  is 
not  susceptible  to  harm  from  scandal.  It  has  been  judicially  de- 
fined as  "  that  which  is  habitually  impressed  by  nature,  traits  or 
habits  upon  a  person."  ' 

343a.  When  it  is  said  that  "  evidence  of  the  plaintiff's  general 
bad  character  at  the  time  of  the  alleged  libel  is  admissible  for  the 
purpose. of  mitigating  damages,  but  that  testimony  of  particular 
facts  affecting  plaintiff's  character  cannot  be  received  for  such 
purpose,"  '*  what  is  meant  is,  that  the  "  evidence  must  be  confined 
to  the  general  reputation  of  the  plaintiff,  and  cannot  be  directed 
to  showing  other  and  disconnected  immoralities."""' 

4.  Sun  Printing  Co.  v.  Schenck,  98  6.  Chellis  v.  Chapman,  125  N.  Y. 
Fed.  925,  40  C.  C.  A.  163  (1900);  214,  221,  26  N.  E.  308,  11  L.  R.  A. 
when  the  plaintiff  is  charged  with  784  (1891) ;  Smith  v.  Compton,  67 
being  a  thief,  it  is  competent  for  N.  J.  L.  548,  557,  52  At.  386,  58  L.  R. 
defendant  to  show  that  he  has  the  A.  480  (1902). 

general  reputation  of  being  a  thief;  7.  Wright  v.   City  of  Crawfords- 

Drown  v.  Allen,  91  Pa.  393   (1879) ;  viUe,  142  Ind.  636,  642,  42  N.  E.  227 

See  Conroe  v.  Conroe,  47  Pa.   198  (1895). 

(1864) ;  O'Connor  v.  Press  Pub.  Co.,  8.   Bathrick    v.    Detroit   Post,    50 

24   Misc.    664,    70   N.    Y.    Supp.   367  Mich.  629,  642,  45  Am.  R.  63  (1883). 

(1901);  Tribune  Association  v.  Fol-  9.  Wright  v.   Crawfordsville,   142 

well,  107  Fed.  646  (1901).  Ind.  636,  642,  42  N.  E.  (1895). 

5.  Spalts  V.  Poundstone,  87  Ind.  9a.  Fodor  v.  Fuchs,  79  N.  J.  L.  529, 
522,  44  Am.  R.  773   (1882);  Cooper  76  At.  1081  (1910). 

■V.  Greeley,  1  Den.  (N.  Y.)   347,  365       9b.  Sayre  v.  Sayre,  25  N.  J.  L.  235 
(1845).  (1855);  Bergstrom  v.  Ridgway  Co., 
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344.  Injury  to  Reputation  by  Means  Other  than  Defamation. 

The  reputation  of  a  person  may  be  harmed  by  the  conduct  of 
another,  without  a  cause  of  action  for  libel  or  slander  accruing  to 
him.  It  may  be  that  the  one  thus  injured  has  no  redress,  as  where 
a  master  refuses  to  give  a  servant  a  "'  character;  "  for  the  common 
law  does  not  recognize  a  servant's  right  to  a  "  character  "  from  his 
master.^"  Even  when  the  conduct  is  tortious  and  injurious  to  repu- 
tation, it  may  not  amount  to  defamation,  as  where  a  banker,  having 
sufficient  funds  of  his  customer,  wrongfully  dishonors  the  latter's 
checks,^*  or  where  the  payee  negligently  has  plaintiff's  note  pro- 
tested for  non-payment,  although  it  had  been  paid ;  ^  or  when  a 
creditor  institutes  legal  proceedings  against  his  debtor  in  a  way,  , 
and  with  the  view  of  giving  the  impression  that  the  debtor  is 
insolvent ;  "  or  when  detectives  resort  to'  "  rough  shadowing  "  of  a 
person  without  legal  authority.''^ 


138  App.  Div.  178,  123  N.  Y.  Supp. 
29  (1910) ;  Dowie  v.  Priddle,  216  111. 
553,  75  N.  E.  246  (1905) ;  Contra, 
Osterheld  v.  Star  Ctx,  146  App.  Dlv. 
388,  131  N.  Y.  Supp.  247  (1911).  See 
comments  on,  12  Col.  Law  Rev.  171; 
Earley  v.  Winn,  129  Wis.  291.  109  N. 
W.  633  (1906). 

10.  Cleveland,  Etc.  Ry.  v.  Jen- 
kins, 174  111.  398,  51  N.  E.  811,  66 
Am.  St.  R.  296  (1898);  New  York, 
Chic,  Etc.  Ry.  v.  Schaffer,  65  Oh. 
St.  414,  62  N.  E.  1036,  87  Am.  S.  R. 
628  (1901).  The  English  Merchant 
Shipping  Act,  1854,  §  172,  requires  a 
certificate  to  be  given  to  a  dis- 
charged seaman;  but  a  violation  ot 
the  statute  subjects  the  master  to  a 
penalty,  not  to  an  action  for  defa- 
mation. Vallance  v.  Falle,  13  Q.  B. 
D.  109  (1884).  See  U.  S.  Rev.  Stat- 
utes, §  4551;  also  St.  Louis  S.  W. 
Ry.  V.  Hixon,  —  Tex.  Civ.  App.  — , 
126  S.  W.  328  (1910),  applying 
"  Blacklisting "   statute,   Tex.    Rev. 


Statute  of  1911,  p.  156.  Similar 
statutes  have  been  held  unconstitu- 
tional in  Wallace  v.  Railway,  94  Ga. 
732,  22  S.  E.  579  (1899),  and  Atchi- 
son, Etc.  Ry.  V.  Brown,  80  Kan.  312, 
102  Pac.  459  (1909),  cited  approv- 
ingly in  Adair  v.  U.  S.,  208  U.  S.  161, 
175,  28  Sup.  Ct.  277   (1908). 

11.  J.  M.  James  Co.  v.  Cent.  Nat. 
Bank,  105  Tenn.  1,  58  S.  W.  261, 
80  Am.  St.  R.  856,  51  L.  R.  A.  255 
(1900). 

12.  State  Mut.  Life  v.  Baldwin,  116 
Ga.  855,  43  S.  E.  262  (1903).  In  May 
V.  Jones,  88  Ga.  308,  14  S.  E.  552, 
30  Am.  S.  154,  15  L.  R.  A.  637  (1891), 
it  was  held  libelous  to  "  falsely  and 
maliciously  protest "  commercial 
paper 

13.  Brewer  v.  Dew,  11  M.  &  W.  625, 
12  L.  J.  Exch.  448  (1843);  Odgers 
Libel  &  Slander  (3d  Ed.),  p.  13. 

13a-  Schultz  V.  Frankfort,  Etc.  Ins. 

Co.,  Wis.  ;  139  N.  W.  386 

(1913). 


DEFAMATIOX.  331 

In  some  jurisdictions,  an  action  is  given  by  statute  for  insulting 
"words,  although  they  are  not  defamatory  and  although  they  may 
not  be  heard  or  read  by  a  third  person." 

345.  Publication.  As  the  gist  of  the  tort  now  under  discussion 
consists  in  the  injury  done  to  reputation,  it  follows  that  the  defama- 
tory statement  must  have  been  published  in  order  to  be  actionable.^" 
Xo  such  injury  is  done  when  the  statement  is  communicated  to 
the  person,  concerning  whom  it  is  made,  without  its  coming  to  the 
knowledge  of  a  third  person."^'  Accordingly,  a  plaintiff  does  not 
make  out  a  cause  of  action  for  slander  by  proving  that  the' defend- 
ant spoke  defamatory  words  to  him.  He  must  go  further  and 
show  that  '■  they  were  so  spoken  as  to  have  been  heard  by  a  third 
person ;  "  and,  if  spoken  in  a  foreign  language,  that  they  were 
understood  by  some  one  who  heard  them.^*  l^or  is  a  cause  of 
action  established  by  proof,  that  a  defamatory  letter  or  print  was  ; 
sent  by  defendant  to  the  plaintiff."  Evidence  must  be  given  that  it 
was  read  to  or  by  a  third  person,  and  that  defendant  was  responsi-  ' 
ble  for  such  publication.^"    It  is  to  be  noted,  however,  that  plain- 

14.  RoUand  v.  Batchelder,  84  Va.  since  such  a  publication  to  the  party 
664 ;  5  S.  E.  695  (1888) ;  Sun  Life  himself  tends  to  a  breach  of  the 
Assur.  Co.  V.  Bailey,  101  Va.  443,  44  peace:  Edwards  v.  Wooton,  12  Rep. 
S.  E.  692  (1903) ;  Amos  v.  Stockert,  35  (1608) ;  Clutterbuck  v.  Chaffers,  1 

47  W.    Va.    109,    125,    34    S.   E.    821  Stark,  471  (1816) ;  State  v.  Avery,  7 
(1889) ;  Davis  v.  Woods,  95  Miss.  432,  Conn.  207,  18  Am.  Dec.  105  (1828) ; 

48  So.    961    (1909) ,    applying    Code  Fry  v.  McCord,  95  Tenn.  678,  33  S.  W. 
1906,  §  10.  568  (1895). 

15.  Hebdltch  v.  Mcllwaine  (1894),  17.  Sheffill  v.  Van  Deusen,  13  Gray 
2  Q.  B.  54;  63  L.  J.  Q.  B.  587.  (79  Mass.),  304  (1859). 

16.  Clutterbuck  v.  Chaffers,  1  18.  Price  v.  Jenkins,  Croke  Eliz. 
Stark.  471  (1816) ;  Warnock  v.  Mit-  865  (1601) ;  Mielenz  v.  Quasdorf,  68 
chell,  43  Fed.  428  (1890) ;  Spaits  v.  la.  726,  28  N.  W.  41  (1886) ;  Wor- 
Poundstone,  87  Ind.  522  (1882) ;  mouth  v.  Cramer,  3  Wend.  (N.  Y.) 
Yousling  v.  Dare,  122  la.  539,  98  N.  394  (1829). 

W.   371    (1904) ;   Mcintosh  v.  Math-  19.    Clutterbuck    v.    Chaffers,    1 

erly,  9  B.  Mon.  (48  Ky.)  119  (1848);  Starkie,  471   (1816). 

Lyle  V.  Clason,  1  Caines  (N.  Y.)  581  20.  Delacroix  v.  Thevenot,  2  Stark. 

(1804);  Wilcox  v.  Moon,  64  Vt.  450,  63   (1817);   Kiene  v.  Ruff,  1  la.  482 

24  At.  244    (1892).     A  sealed  letter  (1855);  Snyder  v.  Andrews,  6  Barb, 

containing     libellous    matter,     com-  (N.  Y.)   43    (1849);   Fry  v.  McCord, 

municated  to  no  one  but  the  party  95  Tenn.  678,  33  S.  W.  568   (1895). 

libelled,  will  sustain  an  indictment.  If  the  writer  of  a  defamatory  let- 
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tiff  makes  out  a  prima  facie  case  of  publication,  by  showing  that 
the  libel  was  "  contained  on  the  back  of  a  postal-card,"  ^^  or  by 
other  evidence  that  "  makes  it  a  matter  of  reasonable  inference  that 
the  libellous  matter  was  brought  to  the  actual  knowledge  of  any 
third  person."  ^**  The  burden. is  then  thrown  upon  the  defendant 
of  showing  that  it  did  not  come  to  the  knowledge  of  any  third 
person.^*" 

Intention  on  the  part  of  defendant  that  third  persons  shall  hear 
or  read  the  defamatory  statement  is  not  essential.  He  may  believe 
that  he  and  the  plaintiff  are  alone,  yet  if  a  secreted  third  person 
overhears  the  slanderous  utterance,  there  is  an  actionable  publica- 
tion.^^ He  may  intend  to  mail  a  defamatory  letter  to  one  about 
whom  it  is  written,  yet,  if  by  inadvertence  he  mails  it  to  a  third 
person  who  reads  its,  there  is  publication.^  So,  there  is  publica- 
tion, although  the  defendant  intended  to  make  the  statement  of 
another  person  than  the  plaintiff,^*  or  intended  to  make  a  different 


ter  locks  it  in  his  desk,  and  a  thief 
takes  the  letter  and  makes  its  con- 
tents known,  this  is  not  publication 
by  the  writer;  Pullman  v.  Hill 
(1891),  1  Q.  B.  524,  60  L.  J.  Q.  B. 
299,  (opinion  of  Lord  Esher) ;  Weir 
V.  HOBB,  6  Ala.  881  (1844).  And  if 
the  person  to  whom  the  letter  is 
sent  makes  public  Its  contents,  this 
is  not  publication  by  the  writer; 
Wilcox  V.  Moon,  64  Vt.  450,  24  At. 
244  (1892). 

21.  Robinson  v.  Jones,  L.  R.  4  Ir, 
391  (1879);  Williamson  v.  Freer,  L. 
R.  9  C.  P.  393,  43  L.  J.  C.  P.  161 
(1874) .  In  Fry  v.  McCord,  95  Tenn. 
678,  33  S.  W.  568  (1895),  it  was 
held  that  "  the  sending  of  a  writing 
in  a  sealed  envelope,  to  the  party 
himself,"  is  not  a  publication  "  In 
the  absence  of  averment  and  proof 
that  it  was  read  or  heard  read  by 
others." 


21a.  Clerk  and  Lindsell,  Torts  (2d 
Ed.),  p.  490. 

21b.  Clutterbuck  v.  Chaffers,  1 
Stark.  471  (1816). 

22.  Desmond  v.  Brown,  33  la.  13, 
15  (1871). 

23.  Fox  V.  Broderick,  14  Ir.  C.  L. 
453  (1864). 

24.  Taylor  v.  Hearst,  107  CaL  262, 
40  Pac.  392  (1895);  S.  C.  118  Cal. 
366,  50  Pac.  541  (1897) ;  McAllister 
V.  Detroit  Free  Press  Co.,  76  Mich. 
338,  43  N.  W.  431,  15  Am.  S.  R.  339 
(1889);  Griebel  v.  Rochester  Print- 
ing Co.,  60  Hun,  319,  14  N.  Y.  Supp. 
848  (1891) ;  Morey  v.  Morning  Jour- 
nal Assoc,  123  N.  Y.  207,  25  N.  B. 
161,  9  L.  R.  A.  621  (1890) ;  Warner 
v.  Press  Pub.  Co.,  132  N.  Y.  185,  30 
N.  B.  393  (1892) ;  Contra,  Hanson  v. 
Globe  News  Co.,  159  Mass.  293,  34  N. 
E.  362  (1893),  but  see  dissenting 
opinion  of  Holmes,  Morton  and  Bar- 
ker, JJ. 
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Statement  from  that  which  he  actually  uttered/^  or  believed  the 
occasion  was  privileged.^^ 

Communicating  a  defamatory  statement  to  one  spouse  about  the 
other  is  a  legal  publication,"  but  a  communication  by  one  spouse  to 
the  other  is  privileged/*  although  if  it  is  overheard  by  a  third  per- 
son the  privilege  is  forfeited  and  publication  is  made.^ 

3i6.  At  common  law,  the  place  of  publication  of  a  newspaper 
libel  is  any  county  in  which  the  paper  is  circulated.  In  other 
words,  the  victim  is  not  bound  to  sue  in  the  county  where  the 
paper  is  printed.  Having  chosen  a  particular  county,  in  which  to 
bring  his  action,  all  the  damages  done  him  by  the  libellous  publica- 
tion must  be  litigated  In  that  suit."''^  By  statute  the  publication 
of  a  libel  and  its  circulation  may  amount  to  a  single  crime. ^'' 

347.  Alleging  Publication.  It  was  settled  at  an  early  day,  that 
no  technical  words  are  necessary  in  alleging  publication.  Accord- 
ingly, a  declaration  that  defendant  spoke  the  slanderous  words  in 
the  presence  of  others,  was  held  good,  although  there  was  no  allega- 
tion that  they  were  spoken  in  the  hearing  of  others,  the  court 
saying,  "  it  shall  be  necessarily  intended  that  it  was  in  the  hearing 
when  it  was  in  the  presence  of  others."  ^^     So  an  averment  that 

25.  Shepheard  v.  Whitaker,  L.  R.  bons,  3  City  H.  Rec.  (N.  Y.)  97 
10  C.  P.  502  (1875) ;  Upton  v.  Times    (1818). 

Democrat,   104   La.   141,   28   So.   970  29.  State  v.  Shoemaker,  101  N.  C. 
(1900),   "cultured   gentleman"  was  690,  8  S.  E.  332   (1888). 
mistakenly  printed  "  colored  gentle-  29a.  Louisville  Press  Co.  v.  Ten- 
man;  "  Nicholson  v.  Rust,  52  S.  W.  nelly,    105   Ky.   365,     49    S.    W.    15 
933,  21  Ky.  L.  R.  645  (1899).  (1899);   Julian  v.  Kansas  City  Star 

26.  Hebdltch  v.  Mcllwain    (1894),  Co.,    209    Mo.    35,    107    S.    W.    496 
2  Q.  B.  54,  63  L.  J.  Q.  B.  587,  over-  (1908) ;  Meriwether  v.  Knapp  &  Co.. 
ruling  Tompson  v.  Dashwood,  11  Q.  211  Mo.  199,  109  S.  W.  750  (1908). 
B.  D.  43,  52  L.  J.  Q.  B.  425   (1883).  29b.  U.  S.  v.  Press  Pub.  Co.,  219 

27.  Wenman  v.  Ash,  13  C.  B.  836,  U.  S.  1,  31  Sup.  CU  212  (1911),  pun- 
22  L.  J.  C.  P.  190  (1853);  Schenck  ishable  only  in  the  State  courts. 
V.  Schenck,  1  Spencer  (20  N.  J.  L.),  U.  S.  v.  Smith,  173  Fed.  227  (1909). 
208  (1844)  ;  Wilcox  v.  Moon,  64  Vt.  applying  sixth  amendment  of  the 
450,  24  At.  244   (1892).  Federal  Constitution. 

28.  Wennhak  v.  Morgan,  20  Q.  B.  30.  Hall  v.  Hennesley,  Cro.  Blii. 
D.  635,  57  L.  J.  Q.  B.  241  (1888);  486  (1596);  Miller  v.  Johnson,  79 
Sesler  v.  Montgomery,  78  Cal.  486.  III.  58  (1875) ;  Burbank  r.  Horn,  39 
21  Pac.  185  (1889);  Trumbull  v.  Gib-  Me.  233,  235   (1855),  accord. 
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defendant  "  openly  and  publicly  promulgated  "  the  statement  was 
held  sufficient."  An  allegation,  that  defendant  caused  the  libel  to 
be  printed,  charges  publication,  "  because  it  calls  in  a  third  person, 
an  agent,  to  whom  it  must  have  been  communicated.''  ^^  For 
similar  reasons,  there  is  actionable  publication,  when  a  letter  is 
dictated  to  a  typewriter  or  stenographer,^  or  a  telegram  is  trans- 
mitted.^* In  the  latter  case,  the  telegraph  company  publishes  the 
libel,  when  one  agent  communicates  it  over  the  wire  to  another.'" 
And  it  may  be  laid  down  as  a  general  proposition,  that  where  two 
or  more  persons  take  part  in  communicating  defamation,  there  is 
a  publication  by  each  to  the  other ;  ^*  though  such  communication 
may  be  privileged  in  some  circumstances.^^^ 

348.  Communication  Which  Is  Not  Publication.  When  the 
defamatory  statement  is  made  to  a  third  person  at  the  plaintiff's 
request,  the  publicity  is  chargeable  to  the  plaintiff,  not  to  the 
defendant."    If,  however,  the  defendant  communicates  the  def ama- 


31.  Taylor  v.  How,  Cro.  Ellz.  861 
(1601);  Ware  v.  Cartledge,  24  Al. 
622  (1854) ;  Goodrich  v.  Warner,  21 
Conn.  432  (1852) ;  Hurd  v.  Moore,  2 
Or.  85  (1863) ;  Benedick  v.  West- 
over,  44  Wis.  404   (1878),  accord. 

32.  Baldwin  v.  Elphlnstone,  2  W. 
Bl.  1037  (1775).  Cf.  Watts  v.  Fra- 
ser,  7  A.  &  E.  223,  7  C.  &  P.  369, 
1  M.  &  Rob.  449  (1835) ;  Sproul  v. 
Pillsbury,  72  Me.  20  (1880). 

33.  Gambrill  v.  Schooley,  93  Md. 
48,  48  At.  730,  52  L.  R.  A.  87,  86  Am. 
St.  R.  414  (1901);  Pullman  v.  Hill 
(1891),  1  Q.  B.  524,  63  L.  J.  Q.  B. 
299 ;  Perdon  v.  Dickens,  161  Ala.  181, 
49  So.  888   (1909). 

34.  Whitfield  v.  S.  B.  Ry.,  E.  B.  & 
E.  115,  27  L.  J.  Q.  B.  229  (1858); 
Williamson  v.  Freer,  L.  R.  9  C.  P. 
393,  43  L.  J.  C.  P.  161   (1874). 

35.  Peterson  v.  West.  U.  Tel.  Co., 
65  Minn.  18,  67  N.  W.  646,  33  L.  R. 
A.  302  (1896),  72  Minn.  41,  74  N.  W. 
1022  (1898),  75  Minn.  368,  77  N.  W. 
985    (1899).     If  the  dispatch    does 


not  disclose  that  its  purpose  is  de- 
famatory, it  is  the  duty  of  the  com- 
pany, as  a  quasi  common  carrier, 
to  transmit  it;  the  occasion  is  priv- 
ileged and  the  company  incurs  no 
liability;  Nye  v.  W.  U.  T.  Co.,  104 
Fed.  628  (1900).  Otherwise,  if  the 
message  is  libellous  on  its  face;  W. 
U.  Tel.  Co.  V.  Cashman,  149  Fed. 
367,  81  C.  C.  A.  5  (1906) ;  see  infra, 
Ch.  XVI,  §  2. 

36.  Spaits  V.  Poundstone,  87  Ind. 
522,  525   (1882). 

36a.  Edmondson  v.  Birch  &  Co.» 
(1907),  1  K.  B.  371,  76  L.  J.  K.  B. 
346;  Ashcroft  v.  Hammond,  132  App. 
Div.  3,  7  (1909),  197  N.  Y.  488.  90 
N.  E.  1117   (1910). 

37.  Warr  v.  Jolly,  6  C.  &  P.  497 
(1834) ;  Fonville  v.  McNease,  1  Dud. 
(S.  C.)  303,  32  Am.  Dec.  49  (1838); 
Rowland  v.  Blake  Manufacturing 
Co.,  156  Mass.  543,  570,  31  N.  B. 
656  (1892)  ;  Shinglemeyer  v.  Wright, 
124  Mich.  230,  82  N.  W.  887  (1900). 
In  the  last  cited  case,    the    court 
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tion  to  a  third  person,  without  knowledge  that  he  is  an  agent  of 
the  plaintiff,  there  is  actionable  publication.  The  defendant  cannot 
Ye  heard  to  say,  in  such  a  case,  that  the  publicity  is  the  plaintiff's 
act.^ 

A  person,  who  voluntarily  engages  in  "  the  interchange  of  oppro- 
brious epithets  and  mutual  vituperation  and  abuse,"  has  been  held 
to  license  his  antagonist  to  a  reply  in  kind.^'  "  The  right  to  • 
answer  a  libel  by  libel  is  analagous  to  the  right  to  defend  oneself 
against  an  assault  upon  his  person.  The  resistance  may  be  carried 
to  a  successful  termination,  but  the  means  used  must  be  reason- 
able." "  For  any  excess  of  defamation  beyond  that  which  is 
fairly  incident  to  self-defense,  the  party  originally  attacked  is 
answerable.*"^ 

349.  Common  carriers,*^  news-vendors,*'  proprietors  of  circulat- 

said:      "There  is  no   difference  in  article  Is  published  the  person  li- 

principle   between   reading  a  letter  belled  is  at  once  authorized  to  pub- 

to  another,  and  soliciting  a  person  lish  any  and   all  kinds  of  charges 

to  make  a  similar  verbal  statement,  against  the  offender,  upon  the  ths- 

The   maxim   volenti  non   fit  injuria  ory  that  they  tend  to  degrade  him, 

applies."     Louisville   Times   Co.   v.  and  thereby  discredit  his  libellous 

Lancaster,   142  Ky.   122,   133   S.  W.  statements.     If  this  were  so,  every 

1155   (1911) .  libel  might  be  answered  in  this  way, 

38.  Duke  of  Brunswick  v.  Har-  and  the  most  disgraceful  charges 
mer,  14  Q.  B.  185  (1849) ;  Byam  v.  made,  the  person  making  them  be- 
Collins,  111  N.  Y.  143,  19  N.  B.  75  ing  able  to  shelter  himself  behind 
(1888).  his  belief  in  their  truth.    The  thing 

39.  Bloom  V.  Crescioni,  109  La.  published  must  be  something  in  the 
667,  33  So.  724  (1903).  Ct  Laugh-  nature  of  an  answer,  like  an  ex- 
ton  V.  Bishop  of  Sudor,  L.  R.  4  C.  planation  or  denial.  What  is  said 
P.  495,  42  L.  J.  C.  P.  11  (1872);  must  have  some  connection  Witt 
Wells  V.  Payne,  141  Ky.  578,  133  S.  the  charge  that  is  sought  to  be  re- 
W.  575  (1911).  pelled."     See  Poissenot  v.  Reuther. 

40.  Fish  v.  St.  Louis,  etc.,  Co.,  102  51  La,  Ann.  965,  25  So.  937  (1899), 
Mo.  App.  6,  74  S.  W.  641  (1903);  limiting  Goldberg  v.  Dobberton,  46 
Koenig  v.  Ritchie,  3  F.  &  F.  413  La.  Ann.  1303  16  So.  192,  28  L.  R.  A. 
(1862);    Shepherd  v.   Baer,   96  Md.  721  (1894). 

152,  53   At.   790    (1902) ;    Chaffin  v.  42.  Day  v.  Bream,  2  Moo.  &  Rob. 

Lynch.   83   Va.    106,    1    S.    E.    803  54    (1837). 

(1887).  43b  Emmens  v.  Pottle,  16  Q.  B.  D. 

41.  Brewer  v.  Chase,  121  Mich.  2'54,  55  L.  J.  Q.  B.  51  (1885);  Wel- 
526,  80  N.  W.  575,  46  L.  R.  A.  397,  80  don  v.  Times  Book  Co.  (1911) ,  28 
Am.  S.  R.  527  (1899) :     "  It  must  not  T.  L.  R.  143. 

be  supposed  that  when  a  libellous 
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ing  libraries  "  and  others,  who  are  not  responsible  for  originating 
defamation,  and  are  merely  unconscious  vehicles  of  its  distribution, 
generally  escape  liability  for  iS  publication.*"  But,  as  pointed  out 
by  the  courts,  they  are  prima  facip  answerable,  inasmuch  as  they 
have  in  fact  delivered  and  put  into  circulation  the  defamatory 
matter  complained  of,  and  they  are  therefore  called  upon  to  show 
their  ignorance  of  its  existence,**  and  their  freedom  from  negli- 
gence in  the  matter." 

350.  Repetition  of  Defam.ation.  There  is  some  authority  for 
the  view  that  in  early  English  law,  a  person,  who,  at  the  time  of 
repeating  a  defamatory  statement,  gave  the  name  of  its  author, 
could  justify  his  conduct.**  This  doctrine  has  long  been  exploded, 
both  in  England  and  in  this  country.  It  is  now  well  established 
that  every  repetition  of  a  defamatory  statement  is  a  new  publica- 
tion, subjecting  the  repeater  to  a  separate  action.**    The  dissem- 

44.  Vizetely  v.  Mudie's  Select  Li-  person,  if  J.  S.  publish  that  he  hath 

brary  (1900),  2  Q.  B.  170,  69  L.  J.  heard   J.   N.   say  that  J.   G.   was   a 

Q.  B.  645.  traitor  or  thief;  in  an  action  of  tha 

46.  Smith  v.  Ashley,  11  Met.  (52  case,  if  the  truth  be  such,  he  may 
Mass.)  367  (1846).  Defendant  justify."  It  will  be  observed  that 
printed  what  appeared  to  be  a  fancy  th«  name  of  the  informant  must 
sketch,  without  any  reason  to  be-  have  been  given  when  the  state- 
lleve  it  was  a  libel  on  plaintiff.  But  ment  was  made,  so  as  to  give  the 
see  B.  Hulton  &  Co.  v.  Jones  (1910),  plaintiff  his  action  in  the  first  In- 
A.  C.  20,  79  L.  J.  K.  B.  198.  Plain-  stance  against  the  original  author 
tiff  recovered  £1,750  damages  from  of  the  slander;  Wool  worth  v.  Mead- 
the  publishers  of  an  article  defam-  ows,  5  East,  463  (1803). 
atory  of  a  fictitious  person  bearing  49.  McPherson  v.  Daniels,  10  B. 
plaintiff's  name,  though  neither  the  &  C.  263,  34  R.  R.  397  (1829);  Wat- 
writer  nor  the  publisher  knew  of  kin  v.  Hall,  L.  R.  3  Q.  B.  396,  37 
the  plaintiff's  existence,  or  intended  L.  J.  Q.  B.  125  (1868) ;  Parker  v. 
any  reference  to  "him.  McQueen,   8   B.   Mon.    (47   Ky.)    18 

46.  Day  v.  Bream,  2  Moo.  &  Rob.  (1847) ;  Nicholson  v.  Rusk  (Ky.),  52 
54  (1837);  Staub  v.  Van  Benthuy-  S.  W.  933,  21  Ky.  L.  R.  645  (1899); 
sen,  36  La.  Ann.  467,  469   (1884).  Staub   v.   Van   Benthuysen,    36    L,a'. 

47.  Vizetely  v.  Mudie's  Select  Li-  Ann.  467  (1884)  ;  Stevens  v.  Hart- 
brary  (1900),  2  Q.  B.  170,  69  L.  J.  well,  11  Met.  (52  Mass.)  542  (1846); 
Q.  B.  645.  In  this  case,  freedom  Inman  v.  Foster,  8  Wend.  (N.  Y.) 
from  negligence  was  not  shown.  602    (1832) ;   Folwell   v.   Providence 

48.  Northampton's  Case,  12  Co.  Journal  Co.,  19  R.  I.  551,  37  A.  6 
134  (1613).  The  latter  part  of  the  (1896);  Sans  v.  Joerris,  14  Wis.  668 
fourth  resolution  reads:  "In  a  priv-  (1861). 

ate  action  for  slander  of  a  common 
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inator  of  scandal  cannot  take  refuge  behind  rumor,  or  even  the 
positive  assertion  of  a  trusted  informant.  He  must  be  prepared 
to  establish  the  truth  of  the  defamatory  statement  (not  the  fact 
that  he  has  repeated  only  what  he  heard  and  believed  to  be  true), 
or  pay  damages  for  the  injury  which  his  scandal-mongering  has 
inflicted  upon  the  plaintiff.*" 

While  it  is  natural,  and  to  be  expected,  that  a  defamatory  state- 
ment will  be  repeated  by  those  who  hear  or  read  it,  the  rule  is 
settled  that  one  is  not  liable  for  a  third  person's  actionable  and 
unauthorized  repetition  of  his  slander  or  libel."  Of  course,  a  per- 
son who  actually  authorizes  the  repetition  of  a  libel  or  slander 
which  he  originates,^  is  liable  for  such  repetition,  as  he  would  be 
for  any  other  tort  of  his  procurement,  and  it  is  generally  held  that 
when  a  person  publishes  defamation  to  one,  who  is  under  a  duty 
to  repeat  it  to  another,  he  is  answerable  for  the  repetition.^'  But 
where  the  repetition  is  not  privileged,  the  burden  cf  proof  appears 
to  be  upon  the  plaintiff  to  show  that  the  defendant  actually  author- 
ized or  requested  the  repetition.^ 

60.  Kelley  v.   Dillon,   5   Ind.   426  that    the    statements    or    charges 

(1854);    Lehrer    v.    Elmore    (Ky.),  made  are  true.  Is  no  defense  In  law 

37    S.    W.    292    (1896);    Louisville  or  morals." 

Press  Co.  v.  Tennelly,  105  Ky.  365,  51.  McGregor  v.  Thwaites,  3  B.  & 
49  S.  W.  15  (1899).  In  the  last  C.  24,  35  (1824);  Ward  v.  Weeks,  7 
cited  case,  it  is  said:  "The  public  Bing.  211,  4  M.  &  P.  796  (1830); 
good  as  well  as  the  usefulness  of  Elmer  v.  Fessenden,  151  Mass.  359k 
the  press,  imperatively  demand  that  24  N.  E.  208  (1890) ;  Bassell  v.  El- 
no  publication  injurious  to  a  citizen  more,  48  N.  Y.  561  (1872).  See 
should   ever   be   made,    unless    the  supra.  If  102. 

publisher  knows  beyond  a  reason-  52.  Youmans  v.  Smith,  153  N.  Y. 
able  doubt  that  the  statements  or  214,  47  N.  E.  265  (1897). 
charges  that  it  publishes  are  in  fact  53.  Derry  v.  Handley,  16  L.  T.  N. 
true.  It  Is  a  matter  of  public  im-  S.  263  (1867) ;  Elmer  v.  Fessenden, 
portance  that  all  statements  printed  151  Mass.  359,  24  N.  B.  208  (1890) . 
and  published  in  the  press  of  the  64.  Burt  v.  Advertiser  Newspaper 
day  should  be  entitled  to  full  faith  Co.,  154  Mass.  238,  28  N.  E.  1,  13 
and  credence,  and  no  paper  should  L.  R.  A.  97  (1891) ;  Schoepflin  v. 
publish  any  matter  calculated  to  in-  Coffey,  162  N.  Y.  12,  56  N.  E.  502 
jure  the  feelings,  business,  or  (1900).  The  fourth  head-note  is  as 
standing  of  any  citizen,  unless  the  follows:  "A  person  whom  def end- 
same  be  true;  and  the  mere  fact  ant  knew  to  be  a  newspaper  re- 
that  such  publisher  may  believe  porter  approached  him  concerning 
2i2 


338 


THE  LAW  OF  TORTS. 


351.  Joint  Publication.  If  the  publication  of  a  libel  is  the  re- 
sult of  the  joint  efforts  of  several  persons,  each  is  responsible  for 
the  wrong  done  to  the  plaintiff.^^^  Accordingly,  if  A  prepares  a 
libel,  and  B  prints  it,  and  C  publishes  it,  the  victim  may  have  a 
joint  action  against  all,  or  may  sue  them  separately.^^  The  rules 
apply  here  which  have  been  set  forth  in  a  former  connection,  re- 
lating to  joint  wrongdoers,  to  master  and  servant,  to  partners,  to 
corporations  and  their  managers.^* 

352.  Ordinarily,  the  publication  of  the  same  slander  by  differ- 
ent persons  is  not  a  joint  tort,  but  is  a  separate  and  distinct  wrong 
done  by  each  slanderer."    Hence,  if  A  utters  slanderous  words  of 


a  report  about  plaintiff,  stating  that 
lie  understood  that  defendant  had 
asserted  the  facts.  Defendant  re- 
peated the  assertion,  but  there  was 
nothing  said  about  the  publication 
of  the  statement.  Held  Insufiicient 
to  show  that  defendant  intended  hia 
remarks  to  be  published."  Judge 
Vann  dissented  from  the  conclusion, 
that  the  evidence  presented  no 
Question  for  the  jury,  as  to  whether 
he  intended  to  cause  or  promote 
the  publication  of  the  words  spoken 
to  the  newspaper  reporter.  Ac- 
cording to  Clerk  &  Lindsell's  under- 
standing of  the  English  cases,  the 
plaintiff  made  out  a  prima  facie 
case  against  the  defendant.  See 
their  treatise  on  Torts  (2d  Ed.),  pp. 
540-542;  also,  Clay  v.  People,  86  111. 
147   (1877). 

54a.  Noyes  v.  Thorpe,  73  N.  H. 
481,  62  At.  787  (1906). 

55.  Johnson  v.  Hudson,  7  A.  & 
E.  233  n.,  1  H.  &  W.  680  (1836); 
"Watts  v.  Fraser,  7  C.  &  P.  369,  7 
A.  &  E.  223,  1  M.  &  Rob.  449,  2  N. 
&  P.  157  (1835) ;  Thomas  v.  Rum- 
sey,  6  Johns.  (N.  Y.),  26  (1810); 
Youmans  v.   Smith,  153  N.  Y.  214, 


47  N.  E.  265  (1897) ;  Cunningham  v. 
Underwood,  116  Fed.  803,  53  C.  C.  A. 
99   (1902). 

56.  Supra,  Ch.  IV.;  also,  Abrath  v. 
N.  E.  Ry.,  11  App.  Cas.  247,  55  L. 
J.  Q.  B.  460  (1886) ;  Johnson  v.  St. 
Louis  Dispatch  Co.,  65  Mo.  539,  27 
^m.  R.  293  (1877) ;  Washington  Gas 
Light  Co.  V.  Lansden,  172  U.  S.  534, 
19  Sup.  Ct.  296,  43  L.  Ed.  543  (1899) ; 
Sun  Life  Assur.  Co.  v.  Bailey,  101 
Va.  443,  44  S.  E.  692  (1903);  Com- 
pania.  Etc.  v,  Houlder  (1910),  a 
K.  B.  354,  79  L.  J.  K.  B.  1094;  Glas- 
gow V.  Lorimer  (1911),  A.  C.  209, 
80  L.  J.  P.  C.  175. 

57.  Van  Horn  v.  Van  Horn,  56  N. 
J.  L.  318,  29  At.  669  (1893).  The 
statement  in  this  case,  following 
Chamberlain  v.  White,  Cro.  Jac.  647 
(1623),  and  Coryton  v.  Lithebye,  2 
Wm.  Saund,  117  c.  (1682),  and  in 
Blake  v.  Smith,  19  R.  I.  476,  34  At. 
995  (1896),  that  "an  action  for 
slander  will  not  lie  jointly  against 
two,  because  the  words  of  one  are 
not  the  words  of  another,"  is  too 
broad.  But  see  Smith  Bros.  &  Co. 
V.  W.  C.  Agee  &  Co.,  Ala. 

59  So.  647   (1912). 
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B,  which  are  not  actionable  per  se,  and  C's  repetition  of  them 
causes  B  special  damage,  B  can  maintain  an  action  only  against  C.^* 
But  there  can  be  no  doubt,  upon  principle,  that,  if  A  and  0 
concertedly  utter  the  same  slander,  at  the  same  time,  they  are 
jointly  liable ;  nor,  if  G  utters  the  slander  at  A's  request,  or  pur- 
suant to  authority  from  A,  or  to  an  understanding  between  them. 
And  the  weight  of  authority,  it  is  submitted,  sustains  this 
doctrine.^' 

§  2.  Libel  and  S'Landeb. 

353.  Two  species  of  defamation  are  recognized  by  English 
law.  That  which  is  expressed  in  oral  speech,  or  its  equivalent,  is 
called  slander ;  *°  while  the  term  libel  is  applied  to  defamation 
which  is  expressed  in  writing  or  print,  or  pictures,  effigies  or  other 
visible  and  permanent  forms.*'' 

58.  Shurtleff  v.  Parker,  130  Mass.  (1875) ;  Gutsole  v.  Mathers,  1  M.  & 
293,  39  Am.  R.  454  (1881) ;  Gough  W.  495,  2  ,Gale,  64,  5  Dowl.  P.  C. 
V.   Goldsmith,   44  Wis.   262,   28  Am.    69    (1836). 

R.  579  (1878) ;  Parkins  v.  Scott,  1  61.  Iron  Age  Publ'g  Co.  v.  Cru- 
H.  &  C.  152,  153,  31  L.  I.  Ex.  331  dup,  85  Ala.  519,  5  So.  332  (1888). 
(1862) ;  Ward  v.  Weeks,  7  Bing.  211,  In  Case  de  Llbellis  Pamosls,  5  Coke, 
4  M.  &  P.  796   (1830).  125   b.    (1606),  It  is  said:      "Every 

59.  Johnson  v.  Hudson,  7  A.  &  E.  infamous  libel  aut  est  ■in  scriptis, 
233  n.,  1  H.  &  W.  680  (1836);  and  aut  sUne  scriptis;  a  scandalous  libel 
the  authorities  cited  in  the  three  in  scriptis  is,  when  an  epigram, 
preceding  notes ;  Clerk  and  Lindsell,  rhyme,  or  other  writing  is  corn- 
Torts  (2d  Ed.),  p.  491;  Odgers,  Libel  posed  or  published  to  the  scandal 
and  Slander  (5th  Ed.),  pp.  601-2.  or  contumely  of  another,  by  which 
In  Gushing  v.  Hederman,  117  la.  his  fame  and  dignity  may  be  preju- 
637,  91  N.  W.  940  (1902),  the  court  diced.  And  such  libel  may  be  pub- 
appears  to  assume  that  a  husband  llshed:  1.  Verbis  aut  cantilenis,  as 
and  wife  might  be  joint  wrongdoers  where  it  is  maliciously  repeated  or 
in  the  publication  of  slanderous  sung  in  the  presence  of  others, 
words.  In  Haney  Mfg.  Co.  v.  Per-  2.  Traditione,  when  the  libel  or  any 
kins,  78  Mich.  1,  43  N.  W.  1073  copy  of  it  is  delivered  over  to  scan- 
(1889),  it  was  declared  that  if  one  dalize  the  party.  Famosus  Ubellus 
partner.  In  the  course  of  the  firm's  sine  scriptis  may  be:  1.  Picturis„ 
business  slanders  another,  "  the  as  to  paint  the  party  in  any  shame- 
partnership  is  liable  therefor  just  ful  and  ignominious  manner.  2. 
as  it  might  be  for  any  other  tort,"  Signis,  as  to  fix  a  gallows,  or  other 
and  a  joint  action  against  all  the  reproachful  and  ignominious  signs 
partners  will  lie.  at  the  party's  door  or  elsewhere;  " 

60.  Pollard  v.  Lyon,  91  U.  S.  225    Wandt  v.  Hearst's  Chicago  Amerl- 
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The  legal  distinction  between  these  two  species  is  not  limited  to 
their  differences  in  form.  It  is  even  more  striking  and  important 
when  their  consequences  are  considered. 

Libel  is  a  criminal  offense  as  well  as  a  tort ;  while  the  slander  of 
private  persons  has  never  been  deemed  a  common-law  crime."^ 
Some  forms  of  slander  have  been  declared  crimes  by  statute,  such 
as  "  falsely  and  maliciously  or  falsely  and  wantonly  imputing  to 
any  female  a  want  of  chastity,"  °^^  or  falsely  and  maliciously 
charging  another  with  the  commission  of  a  felony,  or  any  other 
indictable  offense  involving  moral  turpitude.*^'' 

354.  Many  a  statement,  which  is  actionable  in  the  form  of  a 
libel,  is  not  actionable  as  a  slander.  Sir  James  Mansfield  once 
declared,*^  that  upon  principle,  he  could  not  "  make  any  difference 
between  words  written  and  words  spoken,  as  to  the  right  which 
arises  on  them  of  bringing  the  action."  He  refers  to  the  reasons 
usually  assigned  for  the  distinction  in  the  following  passage :  "  So 
it  has  been  argued  that  writing  shows  more  deliberate  malignity ; 
but  the  same  answer  suffices^  that  the  action  is  not  maintainable 
upon  the  ground  of  malignity,  but  for  the  damage  sustained.  So 
■  it  is  argued  that  written  scandal  is  more  generally  diffused  than 
words  spoken,  and  is  therefore  actionable ;  but  an  assertion  made 
in  a  public  place,  as  in  Koyal  Exchange,  Concerning  a  merchant  in 
London,  may  be  much  more  extensively  diffused  than  a  few  printed 
papers  dispersed,  or  a  private  letter:  it  is  true  that  a  newspaper 
may  be  very  generally  read,  but  that  is  all  casual."  However,  he 
admits  that  the  distinction  between  written  and  spoken  scandal 

can,   129  Wis.  419,   109   N.    W.    70  blasphemous,   seditious   or   obscene 

(1906) .    In  this  case,  plaintiff's  pic-  that  the  State  is  concerned  to  in- 

ture  was  printed  over  an  article  de-  terfere  and   punish  the  speaker;  " 

famatory  of  another  person,  and  the  Odgers,  Libel  and  Slander  (5th  Ed.) 

libel  thus  connected  with  the  plain-  p.  7. 

tiff;  Peck  V.  Tribune  O).,  214  U.  S.  62a-  Curl   v.   State,           Tex.   Civ. 

185,  29  Sup.  Ct.  554  (1909),  picture  App.          ,  145  S.  W.  602  (1912),  ap- 

of  plaintiff  in  connection  with  ad-  plying  Penal  Code,  Art.  1180. 

Vertisement   of   Duffy's   Pure   Malt  62b.  Dungan  v.  State,  2  Ala.  App. 

Whiskey.  235,    57    So.    117    (1911),    applying 

62.  Reg.  V.  Holbrook,  4  Q.  B.  D.  Crim.  Ctode,  §  7340. 

42,  48  L.  J.  Q.  B.  113,  14  Cox  C.  C.  63.  Thorley     v.     Lord     Kerry,     4 

185    (1878);    New   York  Pen.   Code,  Taunt.  355,  3  Camp.  214  n.  (1812). 
§  242.    "  It  is  only  when  slander  is 
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*"'  has  been  established  by  some  of  the  greatest  names  known  to  the 
law,  Lord  Hardwicke/*  Hale/^  I  believe  Holt,  C.  J.,  and  others."  *• 
The  same  view  obtains  in  this  country.'*' 

In  accordance  with  this  distinction,  words  of  mere  suspicion  " 
or  which  amount  to  an  accusation  of  dishonest,  vicious-  or  im- 
moral conduct  which  falls  short  of  being  criminal,*^  are  not  action- 
able, when  spoken,  although  they  would  be  if  published  in  writing 
or  print.  An  oral  charge  of  false  swearing,  which  does  not  import 
perjury  in  a  legal  sense,  is  not  actionable;  *'  but  the  same  charge 
becomes  actionable  when  published  in  a  paper.™  To  say  of  a  man 
in  writing  that  he  has  the  itch  and  smells  of  brimstone,  is  an 
actionable  libel;  but  to  say  the  same  words  orally  would  not  be 
actionable  slander.'^  To  charge  one  with  being  an  anarchist  is 
actionable  in  the  form  of  libel,  but  not  in  the  form  of  slander."  So 
to  call  a  white  man  a  colored  man,  or  a  negro,  may  be  actionable 
if  the  false  statement  is  written  or  printed,'^*  but  not  if  it  is  oral.'^** 

64.  Bradley  v.  Methwyn,  Selw.  N.  lewdness,  it  is  also  suggestive  of 
P.  982  (7th  Am.  Ed.  1045,  n.  1),  drunkenness,  of  dishonesty,  o£  vicl- 
(1737).  ousness,  and  of  either  moral  infirm- 

65.  King    v.    Lake,    2    Vent.    28,  ities  and  derelictions." 

Hardr.  470  (1672).  69.  Ward  v.  Clark,  2  Johns.    (N. 

66.  Austin   v.   Culpepper,   2    Sho-    Y.)  10  (1806). 

wer,  313,  Skin,  123   (1683);   argued  70.  Steele  v.  Southwick,  9  Johns, 

for    plaintiff    by    Holt,    who    cited  (N.  Y.)   214   (1812). 

King  V.  Lake,  supra.  71.  White  v.  Nichols,  3  How.   (U. 

66a.  Ukman  v.  Dally  Record  Co.,  S.)  266,  285-6   (1845),  citing  Villers 

189  Mo.  378,  88  S.  W.  60  (1905),  and  v.  Monsley,  2  Wils.  403  (1769). 

authorities  digested  in  the  opinion.  72.  Cerveney  v.  Chic.  Daily  News, 

67.  Haynes  v.  Clinton  Printing  139  111.  345,  13  L.  R.  A.  864,  28  N. 
Co.,  169  Mass.  512,  48  N.  B.  275  E.  692  (1891) ;  Lewis  v.  Daily  News 
(18*97),  referring  to  cases  cited  by  Cto.,  81  Md.  466,  32  At.  246  (1895). 
defendant.  Cf.  Browning  v.  Comm.,  116  Ky.  282, 

68.  Blake  v.   Smith,   19  R.   I.  476,  76  S.  W.  19  (1903). 

34  At.  995  (1896) :     "  To  say  of  the  72a.  Upton    v.    Times    Democrat 

plaintiff's  wife  that  "she  is  a  bad  Pub.   Co.,   104  La.   141,  28   So.   970 

i  woman,  and  a  disgrace  to  the  neigh-  (1900) ;    Flood   v.   News  &  Courier 

I  borhood,   and  ougiht  not  to  be  al-  Co.,  71  S.  C.  112,  50  S.  E.  637  (1904) ; 

lowed  on  the  street,'  and  that  'she  Express   Pub.   Co.   v.   Orsborn, 

is  a  damned  bitch,'  is  not  to  charge  Tex.  Civ.  App.          ,  151  S.  W.  574 

her  with  the  commission  of  any  of-  (1912). 

fense  known  to  the  law;  for,  while  72b.  Williams  v.  Riddle,  145   Ky. 

said  language  may  be  suggestive  of  459,  140  S.  W.  661,  36  L.  R.  A.  N.  S. 
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355.  Definition  of  Civil  '^  Libel.  It  has  long  been  established 
tliat  "  scandalous  matter  is  not  necessary  to  make  a  libel.  It  is 
enough  if  the  defendant  induces  an  ill  opinion  to  be  held  of  the 
plaintiff,  or  to  make  him  contemptible  or  ridiculous."  ^*  Any  cen- 
sorious or  ridiculing  writing,  picture  or  sign  made  intentionally 
and  without  just  cause  and  excuse  is  a  libel  upon  its  victim."  The 
degree  of  censure  or  ridicule  is  not  material.'*  If  the  language  is 
such  that  others,  knowing  the  circumstances,  would  reasonably 
think  it  defamatory  of  the  person  complaining  of  and  injured  by 
it,  then  it  is  actionable.'**  ''  To  allow  the  press  to  be  the  vehicle  of 
malicious  ridicule  of  private  character,  would  soon  deprave  the 
moral  taste  of  the  community  and  render  the  state  of  society 
miserable."  " 

356.  Oftentimes,  a  libel  is  not  aimed  at  one's  personal  char- 
acter, but  affects  him  chiefly  or  solely  in  his  ofiice  or  vocation.'*    In 

974,  with  case  note  (1911) ;  but  see  somewhere.    He  will  not  bring  it  In 

Sportono  v.  Fourchion,  40  La.  Ann.  New  Yorli,  for  we  are  known  here, 

■424,  4  So.   71    (1888).  nor    in    Otsego,    for    he    is    known 

73.  The  distinction  between   civil  there." 

and  criminal   libel  has  not  always  76a.  Hulton  &  Co.  v.  Jones  (1910), 

been  observed  by  judges  and  writ-  1  K.  B.  20,  23,  79  L.  J.  K.  B.   198, 

ers.     Defamation  of  the  memory  of  affirming  (1909),  2  K.  B.  444,  78  L. 

the  dead   is   often  included  in   the  J.  K.  B.   937. 

•definition  of  civil    libel;    Smith    v.  77.  Steele  v.  Southwick,  9  Johns. 

Bradstreet  Co.,  63  S.  C.  525,  41  S.  E.  214  (1812). 

763  (1902).  But  it  is  well  settled  78.  McLoughlin  v.  Am.  Circular 
that  no  civil  action  lies  for  such  Loom  Co.,  125  Fed.  203,  60  C.  C. 
defamation;  Bradt  v.  News  Nonpa-  A.  87  (1903),  Lowell,  J.,  said:  "We 
Teil  Co.,  108  la.  449,  79  N.  W.  122  are  of  the  opinion  that  the  language 
<1§99) ;  Wellman  v.  Sun  Publishing  here  used  is  susceptible  of  a  de- 
Co.,  66  Hun,  331,  21  N.  Y.  Supp.  577  famatory  meaning.  In  substance  it 
«(1892).  was   this:      That   the   plaintiff   had 

74.  Cropp  V.  Tilney,  3  Salk.  225  installed  electric  wires  contrary  to 
<1693).  the  rules  of  the  New  Orleans  Board 

75.  Villers  v.  Monsley,  2  Wils.  403  of  Underwriters.  The  letter  thus 
(1769) ;  Riggs  v.  Denniston,  3  Johns,  charged  the  plaintiff  with  violating 
Cas.  198,  205  (1802) ;  People  v.  Cros-  the  rules  of  the  insurance  com- 
■well,  3  Johns.  Cas.  337,  354  (1804) ;  panies,  and  it  is  matter  of  com- 
Watson  V.  Trask,  6  Oh.  531  (1834).  mon  knowledge  that  the  owner  of  a 

76.  Cooper  v.  Greeley,  1  Den.  (N.  house  wired  in  a  manner  not  per- 
T.)  347  (1845):  "Mr.  Ctooper  will  mitted  by  these  rules  may  well  be 
have   to  bring  his   action   to   trial  unable  to  insure  it    As  most  house 
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such  cases  it  may  be  necessary  to  inquire  whether  the  statement 
complained  of  necessarily  imports  damage  to  the  plaintiff,  or 
whether  he  must  allege  and  prove,  m  addition  to  the  publication, 
special  damage.'*''  This  class  of  libels  involves  the  distinction,  be- 
tween statements  actionable  per  se  and  those  actionable  only  when 
they  cause  special  damage,  which  we  shall  find  of  especial  import- 
ance in  cases  of  slander.  Libels  upon  personal  character,  however, 
are  always  actionable  unless  privileged.  The  law  assumes  that 
they  harm  the  victim,  and  relieves  him  from  the  necessity  of  al- 
leging or  proving  actual  damage.™  Of  this  class  is  a  publication 
falsely  charging  the  plaintiff  with  an  unwillingness  to  pay  his  just 
debts."^ 

357-  Libels  Affecting  One's  Vocation.  In  many  cases  of  libels, 
which  affect  the  victim  chiefly  or  solely  in  his  office  or  vocation, 
their  tendency  to  cause  legal  injury  may  be  so  clear,  as  to  render 
allegation  and  proof  unnecessary.     Imputing  insanity,*"  or  incom- 

■owners  desire  Insurance,  and  wish  Age  Pub.  Co.  v.  Crudup,  85  Al.  519, 

that  their  electric  wires  should  be  5  So.  332  (1888) ;  Wynne  v.  Parsons, 

so  arranged   as  to  make  insurance  57    Conn.    73,    17    At.    362    (1889); 

possible,  the  plaintiff's  evidence,  ad-  Prewitt  v.  Wilson,  128  la.  198,  103 

missible  under  the  allegations  of  his  N.  W.  365.     That  plaintiff  was  not 

declaration,  might  warrant  a  jury  worthy  of  belief  under  oath;  Weeks 

In  finding  that  the  defendant's  let-  v.  News  Pub.  Co.,   117  Md.  126,  83 

ter   suggested   that  the  plaintiff   so  H.    162     (1912) ;     Bee    Pub.    Co.    v. 

conducted  his  business  as  to  make  Shields,  68  Neb.  750,  94  N.  W.  1029 

inadvisable  his  employment  by  one  (1903) ;  Holmes  v.  Jones;  147  N.  Y. 

having  the   ordinary   desires    of   a  59,  41  N.  B.  409  (1895) ;  Gates  v.  N. 

householder.     There   is   no   conclu-  Y.  Rec.  Co.,  155  N.  Y.  228,  49  N.  E. 

sive  presumption   that  damage  re-  769    (1898) ;   Solverson  v.  Peterson, 

suits  from  the  language  used,  and  64  Wis.  128,  25  N.  W.  14  (1885). 

so    that   language   is   not   libellous  79a.  Ferdon  v.  Dickens,  161  Ala. 

per  se."  181,  49  So.  888  (1909). 

78a.  Stannard  v.  Wilcox  &  Gibbs  80.  Morgan  v.  Lingen,  8  L.  T.  R. 

S.  M.  Co.,          Md.           ,  84  At.  335  N.  S.  800  (1863) ;  Totten  v.  Sun  Pul>- 

(1912),  and  cases  therein  discussed;  Assoc.,  109  Fed.  289  (1901);  South- 

Crashley  v.  Press  Pub.  Co.,  197  N.  wick  v.  Stevens,  10  Johns  (N.  Y.), 

Y.  27,  71  N.  E.  258  (1904).  443    (1813);    Moore  v.  Francis,  121 

79.  Austin    v.    Culpepper,    2    Sho-  N.  Y.  199,  23  N.  E.  1127,  8  L.  R.  A. 

wer,  313,  Skin,  123   (1683);   Bell  v.  214,  18  Am.  S.  R.  810   (1890). 
Stone.  1  Bos.  &  P.  331  (1798) ;  Iron 
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petency"  to  a  professional  man,  or  insolvency**  to  a  trader,  or 
asserting  that  a  merchant  has  given  a  chattel  mortgage  or  other 
security  upon  his  stock,*^  or  that  a  public  officer  has  been  guilly  of 
dishonest,  corrupt  conduct,**  is  a  libel  actionable  per  se.  On  the 
other  hand,  a  false  statement  that  a  person,  not  a  trader,  owed  a 
debt,*^  or  that  a  judgment  had  been  recovered  against  a  merchant,** 
is  not  actionable  without  allegation  and  proof  of  special  damage, 
unless  the  circumstances  warrant  the  inference  that  the  defendant 
charged  the  plaintiff  with  inability  to  pay  his  just  debts,"  or  with 
conduct  which  would  "  naturally  injure  his  standing  in  the  com- 
munity and  lower  him  in  the  esteem  of  his  neighbors."  **  The 
natural  effect  of  falsely  publishing  in  a  newspaper  that  a  dentist 
had  committed  suicide  would  seem  to  be  pecuniary  injury  to  him 
in  his  business ;  **"•  but  a  publication  falsely  stating  that  a  person, 
not  engaged  in  business,  has  died  has  been  held  not  actionable, 
without  proof  of  special  damages-**" 

358.  Libel  of  a  Class.     When  a  libellous  publication  is  di- 
rected against  a  class  or  body  of  persons,  such  as  the  commissioners 

81.  Tarleton    v.    Lagarde,  46  La.  (1894) ;  Hunt  v.  Star  Newspaper  Co. 

Ann.  1368,  16  So.  180,  26  L.  R.  A.  (1909),  2  K.  B.  309,  77  L.  J.  K.  B. 

325,  49  Am.  S.  R.  353   (1894);   Mat-  732. 

tice  V.  Wilcoi,  147  N.  Y.  624,  42  N.  85.  Fry  v.  McCord,  95  Tenn.  678, 

E.  270   (1895);   Krug  v.  Pitass,  162  33  S.  E.  569  (1895). 

N.  Y.  154,  56  N.  E.  526,  76  Am.  St.  86.  Woodruff  v.  Bradstreet,  116  N. 

R.  317  (1900) ;  Holland  v.  Flick,  212  Y.  217,  2  N.  E.  354   (1889) ;   Searlea 

Pa.   201,  61  At.   828   (1905).     A  de-  v.  Scarlett  (1892),  2  Q.  B.  66,  61  L. 

tectlve  was  charged  with  cowardice.  J.  Q.  B.  573. 

Dakhyl  v.  Labouchere   (1909),  2  K.  87.  Williams  v.  Smith,  22  Q.  B.  D. 

B.  325   n.,   77   L.   J.   K.   B.   728.     A  134,  58  L.  J.  Q.  B.  21  (1888). 
physician  was  called  "  a  quack  of  88.  McDermott    v.    Union     Credit 
the  rankest  species."  Co.,   76   Minn.   84,     78    N.    W.    967 

88.  Read  v.  Hudson,  1  Ld.  Rayn.  (1899). 

610    (1699) ;    Met.    Omnibus  Co.  v.  88a.  Cady  v.  Brooklyn  Union  Pub. 

Hawkins,   4   H.   &   N.    87,   28   L.    J.  Co.,  23  Misc.    (N.   Y.)    409.     It  was 

Ex.  201  (1859) ;  Simons  v.  Burnham,  held  also  to  be  a  libel  upon  repu- 

102  Mich.  189,  60  N.  W.  476  (1894).  tation. 

83.  Smith  v.  Bradstreet  Co.,  63  S.  88b..  Cohen   v.    New   York   Times 

C.  525,  41  S.  E.  763  (1902);  Ukman  Co.,  153  App.  Div.  242,  138  N.  Y. 
V.  Daily  Record  Co..  189  Mo.  378,  Supp.  206  (1912),  reversing  74  Misc. 
88  S.  W.  60  (1905);  Simons  v.  Burn-  618  (1911).  Contra,  McBride  v.  El- 
ahm,   102  Mich.   189,   60  N.   W.   476  lis,  9  S.  C.  313  (1866). 
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of  a  county,**  or  the  medical  staff  of  a  public  hospital,'"  any  mem- 
ber of  the  class  or  body  may  maintain  an  action  therefor.'*  Not  so 
if  the  class  is  of  indefinite  membership.'** 

358a.  Libel  of  Outlaw:  0£  Corporation.  A  libel  upon  one,  in 
respect  of  a  vocation  which  is  illegal,  is  not  actionable.  "  The  law 
of  libel  is  not  designed  to  shield  one  in  the  practice  of  an  illegal 
business."  '^ 

It  has  been  judicially  declared  that  a  corporation  differs  from  a 
natural  person,  in  that  it  has  no  character  to  be  affected  by  a 
libel ;  '^*  but  if  the  defamatory  charge  directly  affects  its  credit, 
thus  injuring  its  business  reputation,  the  charge  is  actionable  with- 
out proof  of  special  damage.'^'' 

359.  Province  of  the  Court  and  the  Jury.  It  is  sometimes 
said  that  it  is  a  pure  question  of  fact  for  the  jury,  whether  a  par- 
ticular publication  comes  within  the  definition  of  a  libel.  Such  a 
statement  does  not  accord  with  the  weight  of  authority  either  in 
England  or  in  this  country.  In  civil  actions,  as  distinct  from  crim- 
inal prosecutions'^  for  libel,  it  is  the  province  of  the  court,  not 
simply  to  give  to  the  jury  a  correct  definition  of  libel,  but  to  con- 

89.  Wofford  v.  Meets,  129  Ala.  P.  284  (1800) ;  Collins  v.  Carnegie, 
249,  30  So.  625,  55  L.  R.  A.  214,  87  1  A.  &  E.  695,  3  N.  &  M.  703  (1834), 
Am.  St.  R.  66   (1901).  accord. 

90.  Bornmann  v.  Star  Co.,  174  N.  92a.  Reporters'  Ass'n  of  Am.  v. 
Y.  212,  66  N.  E.  723  (1903).  Sun  Printing  Ass'n,  186  N.  Y.  437, 

91.  Hardy  v.   Williamson,   86   Ga.  79  N.  E.  710  (1906). 

551,  12  S.  E.  874,  22  Am.  St.  R.  479  92b.  Ibid.,  South  Hetton  Coal  Co. 

(1891).  V.  North  Eastern  News  Ass'n  (1894), 

91a.  Watson    v.    Detroit   Journal,  1  Q.  B.  133,  63  L.  J.  Q.  B.  293. 

143  Mich.  430,  107  N.  W.  81,  5  L.  R.  93.  For  learned  discussions  of  tha 

A.  N.  S.  480,  and  case  note.    "  Trad-  province  of  the  court  and  jury  in 

Ing  stamp  concerns "  generally  but  such    prosecutions,    see    Sparf    v. 

no  particular  concern.  United  States,  156  U.  S.  51,  15  Sup. 

92.  Weltmer  v.  Bishop,  171  Mo.  Ct.  273,  39  L.  Ed.  343  (1895) ;  Roesel 
110,  71  S.  W.  167  (1902),  citing  v.  State,  62  N.  J.  L.  216,  41  At.  408 
Johnson  v.  Simonton,  43  Cal.  243  (1898);  People  v.  Sherlock,  166  N. 
(1872),  and  Perry  v.  Man,  1  R.  I.  Y.  180,  59  N.  E.  830  (1901);  Stato 
263  (1849) ;  Lathrop  v.  Sundberg,  62  v.  Burpee,  65  Vt.  1,  25  At.  964 
Wash.  136,  113  Pac.  574  (1911).  Os-  (1892);  McCloskey  v.  Pulitzer  Pub. 
teopath  practicing  in  violation  of  C3o.,  152  Mo.  339,  53  S.  W.  1087 
law;  Morris  v.  Langdale,  2  Bos.  &  (1899). 
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strue  the  particular  publication.'*  Hen^,  if,  in  the  opinion  of  tlie 
court,  the  language  is  not  susceptible  of  a  defamatory  meaning,  it 
should  nonsuit  the  plaintiff.'^  On  the  other  hand,  if  the  publica- 
tion is  clearly  libellous,  in  the  opinion  of  the  court,  it  should  so 
charge  the  jury,  leaving  to  them  only  the  assessment  of  damages." 
If,  however,  the  language  or  circumstances  of  the  publication  ren- 
der its  defamatory  character  uncertain,  the  question  of  libel  of 
no  libel  is  for  the  jury,"  and  the  jury  should  have  the  entire  pub- 
lication before  it  for  construction."* 


94.  WofEord  v.  Meeks,  129  Al.  349, 
30  So.  625  (1901);  Haynes  v.  Clin- 
ton Printing  Co.,  169  Mass.  512,  48 
N.  E.  275  (1897) ;  Trebby  v.  Publish- 
ing Co.,  74  Minn.  84,  76  N.  W.  961, 
73  Am.  S.  R.  330  (1898);  Alwln  v. 
Llesch,  86  Minn.  281,  90  N.  W.  404 
(1902);  Krug  v.  Pitass,  162  N.  Y. 
154,  56  N.  E.  526  (1900) ;  Blake  v. 
Smith,  19  R.  I.  476,  34  At.  995 
(1896);  Robertson  v.  Edelstein,  104 
Wis.  440,  443,  80  N.  W.  724  (1899) ; 
Morgan  v.  Halberstadt,  60  Fed.  592, 
9  C.  C.  A.  147   (1894). 

95.  Capital  and  Counties  Bank  v. 
Henty,  7  App.  Cas.  741,  52  L.  J.  Q. 
B.  232  (1882);  Quinn  v.  Prudential 
Ins.  Co.,  116  la.  522,  90  N.  W.  349 
(1902) ;  Moore  v.  Francis,  121  N.  Y. 
199,  23  N.  E.  1127,  8  L.  R.  A.  214,  18 
Am.  S.  R.  810  (1890);  Crashley  v. 
Press  Pub.  Co.,  179  N.  Y.  27,  71  N. 
E.  258  (1904). 

96.  Trebby  v.  Pub.  Co.,  74  Minn. 
84,  76  N.  W.  961,  73  Am'.  S.  R.  330 
(1898) ;  Alwln  v.  Liesch,  86  Minn. 
281,  90  N.  W.  104  (1902).  In  Heller 
V.  Pulitzer  Pub.  Co.,  153  Mo.  205,  54 
S.  W.  457  (1899),  it  is  said,  follow- 
ing the  English  rule  as  stated  by 
Lord  Blackburn  in  Capital,  Etc. 
Bank  v.  Henty,  7  App.  Cas.  741,  52 
L.   J.   Q.   B.   232    (1882):      "While 


the  court  may  sustain  a  demurrer 
to  the  plaintiff's  petition,  or  non- 
suit the  plaintiff  on  the  trial,  or 
sustain  a  motion  in  arrest  of  a  judg- 
ment against  the  defendant,  it  can- 
not direct  a  verdict  for  the  plaintiff 
in  a  libel  case.  In  this  respect, 
libel  cases  differ  from  other  cases." 
It  is  admitted  by  the  court  that  this 
doctrine  is  not  applied  in  cases  of 
slander,  as  the  provision  of  the  Mis- 
souri constitution,  making  the  jury 
judges  of  the  law  as  well  as  the 
facts,  is  limited  to  libel  cases.  See 
State  V.  ToUey,  N.  D.  ,  136 

N.  W.  784  (1912).  "The  jury  must 
accept  the  law  from  the  courts,  and 
apply  such  law  to  the  facts." 

97.  Press  Pub.  Co.  v.  McDonald, 
55  Fed.  264  (1893),  63  Fed.  238,  11 
C.  C.  A.  155  (1894) ;  Mosier  v.  StoU, 
119  Ind.  244,  20  N.  E.  752  (1889); 
Quinn  v.  Prudential  Ins.  Co.,  116  la. 
522,  90  N.  W.  349  (1902) ;  Bee  Pub. 
Co.  v.  Shields,  68  Neb.  750,  94  N.  W. 
1029  (1903);  Warner  v.  Southall. 
165  N.  Y.  496,  59  N.  E.  269  (1901); 
Bourreseau  v.  Journal  Co.,  63  Mich. 
425,  30  N.  W.  376,  6  Am  S.  R.  320 
(1886). 

97a.  Berger  v.  Freeman  Tribune 
Co.,  132  la.  290.  109  N.  W.  784 
(19061^ 
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360.  Liberty  of  Speech  and  Press.  Constitutional  provisions, 
guaranteeing  the  liberty  of  speech  and  press,  do  not  affect  the  rules 
set  forth  above.  It  has  been  judicially  declared  that,  "  While  the 
liberty  of  each  is  a  sacred  right,  dear  to  the  hearts  of  the  entire 
Anglo-Saxton  civilization,  yet  the  law-makers  and  the  framers  of 
constitutions  have  all  realized  that  liberty  in  the  exercise  of  any 
natural  right,  when  unrestrained  by  law,  leads  to  licentiousness, 
and  have  therefore  wisely  provided  that  any  one  exercising  the 
liberty  of  speech,  or  of  the  press  within  this  State,  shall  be  held 
responsible  for  an  abuse  of  such  privilege."  '* 

We  shall  see  later '*^  that  the  courts  in  this  country  will  not 
enjoin  the  threatened'  publication  of  a  libel.  But  this  doctrine,  it 
is  believed,  does  not  apply  wlien  the  threatened  publication  is  part 
of  a  boycott,  or  other  illegal  enterprise.'**"  Nor  does  freedom  of  the 
press  secure  the  right  to  persons  to  send  defamatory  matter  through 
the  mails.'^<= 

361.  Language  to  Be  Construed  in  Its  Ordinary  Sense.  In 
early  English  law,  the  rule  was  observed  that,  "  when  the  words 
may  have  a  good  construction,  you  shall  never  construe  them  to  an 
evil  sense." ''  The  purpose  of  the  rule  was  "  to  avoid  vexatious 
actions."  ""    Later,  however,  the  judges  became  convinced  that  the 

98.  Bee  Publishing  Co.  v.  Shields,  99.  Brough  v.  Dennlson,  Gold.  143 

68  Neb.  750,  94  N.  W.  1029   (1903);  (1601),    holding    the    words    "Thou 

Cardarelli  v.  Prov.  Jour.  Co.,  33  R.  hast    stolen   by    the   highwayslde " 

I.  268,  80  At.  583  (1911).  not  actionable;  Popham,  J.,  ingeni- 

98a.  Infra,  Ch.  XVII,  §  5.  ously  suggesting  "  for    it    may    be 

98b.  M.  Steinert  &  Sons  v.  Tagen,  taken  that  he  stole  upon  a  man  sur- 

207  Mass.  394,  93  N.  E.  584   (1911);  denly;  "  and  Fenner,  J.,  with  equal 

Am.  Fed.  of  Labor  v.  Buck's  Stove  ingenuity  suggesting:    "And  it  may 

&  R.  Co.,  33  App.  D.  C.  83  (1909) ;  be  intended  he  stole  a  stick  under 

Crompers  v.  Buck's  Stove  &  R.  Co.,  a  hedge,  and  these  words  are  not 

221  U.  S.  418,  438,  31  Sup.  Ct.  492  so  slanderous  that  they  are  action- 

(1910).     Contra,   Marx  &  H.   J.  C.  able." 

Co.  V.  Watson,  168  Mo.  133,  67  S.  W.  100.  Pratt,  C.  J.,  in  Button  v.  Hey- 

391,  56  L.  R.  A.  951,  90  Am.  St.  R,  440  ward,  8  Mod.  24   (1722),  and  Scar- 

(1901) ;  Lindsay  v.  Montana  Fed.  of  lett,     arguendo     in     Woolworth     v. 

L.,  37  Mont.  264,  96  Pac.  127,  18  L.  Meadows,  5  East,  463   (1803).    This 

R.  A.  N.  S.  707  (1910).  view  had  been  repudiated  in  soma 

98c.  Warren  v.  U.  S.,  183  Fed.  718,  cases,    such    as  Toose  t.  St.    Cro. 

106  C.  C.  A.  156  (1910).  Jac.  306   (1613). 
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rule  was  unsound  in  principle,  and  harmful  in  results.  Lord  Holt 
announced  that,  "  where  words  tend  to  slander  a  man  and  take 
away  his  reputation,  he  should  be  for  supporting  actions  for  them, 
because  it  tends  to  preserve  the  peace."  ^  Lord  Mansfield  declared,* 
"  where  words  from  their  general  import  appear  to  have  been 
spoken  with  a  view  to  defame  a  party,  the  court  ought  not  to  bo 
industrious,  in  putting  a  construction  upon  them  different  from 
what  they  bear,  in  the  common  acceptance  and  meaning  of  them." 
Early  in  the  last  century  Lord  EUenborough  observed :  "  The  rule 
which  at  one  time  prevailed,  that  words  are  to  be  understood  in 
mitiori  seriisu,  has  long  been  superseded :  and  words  are  now  con- 
strued by  courts  as  they  always  ought  to  have  been,  in  the  plain 
and  popular  sense  in  which  the  rest  of  the  world  naturally  under- 
stand them." ' 

362.  This  principle  of  construction  is  now  observed  by  all 
courts.*  Accordingly,  the  inquiry  of  a  judge  or  jury  is  not  con- 
fined to  the  secret  thought  of  the  defendant,  but  to  the  effect  of 
his  utterance  upon  the  plaintiff's  reputation;  and  that  effect  is  to 

1.  Baker  v.  Pierce,  2  Ld.  Ray.  959  8.  Roberts  v.  Camden,  9  East,  93 
(1703) ,  holding  actionable  the  words  (1807) .  The  words  spoken  by  de- 
"  John  Baker  stole  my  boxwood,  fendant  were,  "  he  is  under  a  charge 
and  I  will  prove  it."  In  Townsend  of  proscution  for  perjury;"  and 
V.  Hughes,  2  Mod.  159  (1676),  it  was  the  court  ruled  that  they  were  cal- 
held  that  "  words  should  not  be  con-  culated  to  convey  the  imputation  or 
strued  either  in  a  rigid  or  mild  sense,  perjury  actually  committed  by  the 
but  according   to  the   natural   and  plaintiff. 

general  meaning."  In  Naben  v.  MIe-  4.  WofCord  v.  Meeks,  129  Ala.  349, 
cock.  Skin.  183  (1683),  Levinz,  J.,  30  So.  625  (1901);  Jones  v.  McDo- 
declared  that  he  was  "for  taking  well,  4  Bibb  (Ky.),  188  (1815); 
words  in  their  natural,  genuine,  and  Thompson  v.  Sun  Pub.  Co.,  91  Me. 
usual  sense,  and  common  under-  203,  39  At  556  (1898) ;  West  v.  Han- 
standing,  and  not  according  to  the  rahan,  28  Minn.  385,  10  N.  W.  415 
witty  construction  of  lawyers."  (1881);    World  Pub.  Co.  v.   Mullen, 

2.  Peake  v.  Oldham,  Cowp.  275,  43  Neb.  126.  61  N.  W.  108  (1894) ; 
affirming  Oldham  v.  Peake,  2  Black-  Turrill  v.  Dolloway,  17  Wend.  (N. 
stone,  959  (1774).  In  such  a  case,  Y.)  426  (1837);  Reid  v.  Providence 
the  better  view  is  that  "  the  court  Journal  Co.,  20  R.  I.  120,  37  At.  637 
may,  as  a  matter  of  law,  declare  to  (1897) ;  Clute  v.  Clute,  101  Wis.  137, 
the  jury  that  the  words  are  libel-  76  N.  W.  1114  (1898). 

lous;  "   Dowie   v.    Priddle,   216   111. 
553,  75  N.  E.  243  (1905). 
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1)6  determined  by  the  sense,  which 'readers  or  hearers  of  common 
and  reasonable  understanding  would  ascribe  to  it.°  This  sense,  it 
is  to  be  borne  in  mind,  will  depend  very  much  upon  the  circum- 
stances attending  the  utterance.  These  may  indicate  that  the 
statement  complained  of  was  clearly  a  joke,^  or  was  so  extravagant 
by  reason  of  momentary  passion,  as  not  to  convey  its  normal  mean- 
ing ; '  or,  on  the  other  hand,  that  it  was  intended  to  convey  a  covert 
or  hidden  meaning,  which  would  be  understood  by  those  to  whom 
it  was  addressed,  while  wearing  a  harmless  appearance  to  others.* 
Such  a  situation  generally  presents  a  question  for  the  jury.** 

363.  The  OfBce  of  'Innuendo.  When  the  defamatory  character 
of  an  utterance  is  latent,  it  is  necessary  for  the  plaintiff  to  explain 
the  disingenuous  words  and  phrases  and  disclose  their  true  mean- 
ing.*    This  he  does,  by  properly  alleging  those  "  extrinsic  facts 


6.  Hankinson  v.  Bilby,  16  M.  &  W. 
442.  2  C.  &  K.  440  (1847) ;  Jarnlgan 
v.  Fleming,  43  Miss.  710  (1871); 
Phillips  V.  Barber,  7  Wend.  (N.  Y.) 
439  (1831). 

6.  Donoghue  v.  Hayes  (Ir.  Exch.), 
Hayes,  265  (1831) :  "  The  principle 
is  clear  that  a  person  shall  not  be 
allowed  to  murder  another's  repu- 
tation in  jest  But  if  the  words  be 
so  spoken  that  it  is  obvious  to  every 
bystander,  that  only  a  jest  is  meant, 
no  injury  is  done,  and  consequently 
no  action  will  lie."  Accord,  Trlggs 
V.  Sun  Printing  &  Pub.  Co.,  179  N. 
Y.  144,  71  N.  E.  739,  66  L.  R.  A. 
612,  103  Am.  St.  R.  841  (1904),  and 
note;  Holm  v.  Holm,  146  App.  Div. 
75,  130  N.  Y.  Supp.  670  (1911).  Ap- 
plying the  same  principle,  defama- 
tion by  one  afflicted  with  "  grea* 
and  notorious  lunacy"  should  not 
be  actionable,  and  such  is  the  view 
generally  held  in  this  country; 
Yeates  v.  Road,  4  Blackf.  (Ind.)  463 
(1838) ;  Dickinson  v.  Barber,  9  Mass. 
225  (1812);  Bryant  v.  Jackson,  6 
Humph.  (Tenn.)  199  (1845);  Horner 


V.  Marshall,  5  Mumf.  (19  Va.)  466 
(1817),  while  in  England  it  has 
been  judicially  declared,  thst  lunacy 
la  not  a  defense  to  an  action  for 
libel  or  slander;  Mordaunt  v.  Mor- 
daunt,  39  L.  J.  Prob.  &  M.  59  (1870). 

7.  Austral.  Newspaper  Co.  v.  Ben- 
nett (1894),  A.  C.  284,  63  L.  J.  P. 
C.  105;  Ritchie  v.  Stenius,  73  Mich. 
563,  41  N.  W.  687  (1889);  Mihoje- 
vich  V.  Badechtel,  48  La.  Ann.  618. 
19   So.   672    (1896). 

8.  Hanchett  v.  Chiatovich,  101 
Fed.  742,  41  C.  C.  A.  648  (1900); 
Hlckinbotham  v.  Leach,  10  M.  & 
W.  361,  2  Dowl.  N.  S.  270  (1842); 
Cooper  v.  Greely,  1  Den.  (N.  Y.) 
347  (1845). 

8a.  Cain  v.  Shutt,  105  Md.  304,  66 
At.  24  (1907);  Battles  v.  Tyson,  77 
Neb.  563,  110  N.  W.  299  (1906); 
Warner  v.  Southall,  165  N.  Y.  496, 
59  N.  E.  269  (1901). 

9.  Sweetapple  v.  Jesse,  5  B.  &  Ad. 
27,  2  N.  &  M.  36  (1833);  Rawlings 
V.  Norbury,  1  P.  &  F.  341  (1851) ; 
Over  V.  Shiffling,  102  Ind.  191,  26 
N.  B.  91  (1885) ;  Quinn  v.  Piud.  Ins. 
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and  circumstances  in  the  past  and  present  relations  of  the  parties, 
or  the  facts  surrounding  the  publication,  by  which  the  jury  shall 
be  justified  in  giving  to  words,  not  ordinarily  actionable,  a  slander- 
ous or  libelous  signification."  ^"  While  this  portion  of  the  com- 
plaint, known  as  the  innuendo,  is  often  important,  it  is  to  be  re- 
membered that  "  the  meaning  of  words  cannot  be  extended  by 
innuendo  beyond  their  natural  import,  aided  by  reference  to  the 
extrinsic  facts  with  which  they  may  be  connected."  ^^  Moreover, 
when  the  plaintiff  has  assigned  a  particular  meaning  to  words,  by 
this  part  of  his  pleading,  he  is  limited  to  such  meaning,^  unless 
the  language  is  clearly  libelous.** 

§  3.  Slander, 

364.  The  Peculiarities  of  Slander.  Some  of  these  have  been 
stated  in  preceding  paragraphs.  The  most  striking  of  them,  how- 
Co.,  116  la.  522,  90  N.  W.  349  (1902) ;  and  law  and  order,  and  all  right  of 
Belknap  v.  Ball,  83  Mich.  583,  47  property,  is  libellous."  The  opinion 
N.  W.  674,  11  L.  R.  A.  72,  21  Am.  in  Penry  v.  Dozier,  supra,  notes  the 
S.  R.  622  (1890) ;  Mason  v.  Mason,  meaning  of  inducement,  colloquium, 
4  N.  H.  110,  113  (1827) ;  Hemmens  and  innuendo  in  common  law  plead- 
V.  Nelson,  138   N.  Y.  517,  34  N.  B.  ing. 

342   (1893);   Crashley  v.  Press  Pub.  11.  Camp  v.  Martin,  23  Conn.  86, 

Co.,   179   N.   Y.   27,    71    N.    E.    258  92    (1854) ;    McLaughlin    v.    Fisher, 

(1904).  136  111.  Ill,  24  N.  E.  60  (1890);  Mo- 

10.  Quinn   v.   Prud.   Ins.   Co.,   116  Fadin  v.  David,  78  Ind.  445,  41  Am. 

la.  522,  90  N.  W.  349  (1902) ;  Penry  R.  587  (1881) ;   Simons  v.  Burnham. 

V.  Dozier,  161  Ala.  292,  49  So.  909  102  Mich.  189,  60  N.  W.  476  (1894) ; 

(1909) ;  Hanchett  v.  Chiatovich,  101  Pelton  v.  Ward,  3  Caines  (N.  Y.)  73, 

Fed.   742,   41   C.   C.  A.   648    (1900) ;  2  Am.  Dec.  251  (1805) ;  Woodruff  v. 

Lewis   V.    Daily   News   Co.,   81   Md.  Bradstreet  Co.,  116  N.  Y.  217,  22  N. 

466,  32  At.  246  (1895) :     "  To  falsely  E.   354    (1889)  ;    Blake  v.   Smith,  19 

publish  that  plaintiff  'would  be  an  R.  L  476,  34  At.  995   (1896). 

anarchist  if  he  thought    it    would  12.  Simmons  v.   Mitchell,   6  App. 

pay,"   explained    by    innuendoes   to  Cas.  156,  50  L.  J.  P.  C.  11  (1881) ; 

mean   that    plaintiff,   for  a  money  Brown  v.  Tribune  Assoc,  74  App. 

consideration,  would  engage  in  the  Div.  359,  77  N.  Y.  Supp.  461  (1902). 

unlawful,  treasonable,  and  felonious  13.  Morrison  v.  Smith,  177  N.  Y. 

designs  of  anarchists,  and  that  an  366,  69  N.  E.  725   (1904).     In  such 

anarchist  is  a  person  who,  actuated  a  case,  the  defendant  iS'  in  no  worse 

by  mere  lust  of  plunder,  seeks  to  position,  than  if  the  innuendo  were 

overturn  by  violence  all  constituted  not  in  the  complaint, 
forms   and    institutions   of    society 
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€ver,  are  connected  with  the  distinction  which  the  common  law  " 
makes  between  spoken  words  which  are  actionable  per  se,  and  those 
which  are  actionable  only  upon  proof  that  they  have  caused  special 
damage  to  the  person  defamed.  Not  ■&  few  of  these  peculiar  charac- 
teristics are  quite  arbitrary  and  not  to  "  be  supported  upon  any 
satisfactory  principle."  ^ 

365.  Words  Action.able  Per  Se.  These  have  been  classified 
under  four  heads  by  the  United  States  Supreme  Court:  (1) 
"  Words  falsely  spoken  of  a  person  which  impute  to  the  party  the 
commission  of  some  criminal  offense  involving  moral  turpitude, 
for  which  the  party,  if  the  charge  be  true,  may  be  indicted  and 
punished:  (2)  Words  falsely  spoken  of  a  person  which  impute 
that  the  party  is  infected  with  some  contagious  disease,  where,  if 
the  charge  is  true,  it  would  exclude  him  from  society :  (3)  Defama- 
tory words  falsely  spoken  of  a  person  which  impute  to  the  party 
unfitness  to  perform  the  duties  of  an  office  or  employment  of  profit, 
or  the  want  of  integrity  in  the  discharge  of  the  duties  of  such 
office  or  employment;  (4)  Defamatory  words  falsely  spoken  of  a 
party  which  prejudice  such  party  in  his  or  her  profession  or 
trade."  ^*    We  will  discuss  them  in  the  order  named. 

366-  Words  Imputing  Crime.  The  diversity  of  judicial  opinion 
as  to  what  words  imputing  the  commission  of  a  crime  are  action- 
able per  se,  has  long  been  the  subject  of  comment."  In  the  latter 
part  of  the  fifteenth  century  the  Court  of  King's  Bench  declared : 

14.  This  distinction  does  not  exist  tionable.     Mihojevich  v.  Bodechtel, 

in   Louisiana,    Sportono     v.    Fouri-  48  La,  Ann.  618,  19  So.  672   (1896). 

chon,  40  La.    Ann.    424,    4    So.    71  15.  Lord  Herschell  In  Alexander  v. 

(1888);    Civil   Code,   Art.  2315,   de-  Jenkins  (1892),  1  Q.  B.  797,  61  L.  J. 

Clares :     "  Every    act    whatever    ot  Q.   B.   634.     See    articles    by    Van 

man,  that  causes    damage    to    an-  Vechten  Veeder,  3  Col.  L.  R.  546,  4 

other,  obliges  him,  by  whose  fault  Id.  33. 

it  happens,   to   repair  It."     Hence,  1(5.  Pollard  v.  Lyon,  91  U.  S.  225 

calling    a    white  man   a  negro  in  (1875). 

that  State  is  actionable.     Sportono  17.  Brooker  v.  Coffin,  5  Johns.  (N. 

V.  Fourichon,  supra;  but  the  words  Y.)    188    (1809);    Spencer,  J.,  said: 

"  dirty   rat,"   "  thief,"   and  "  swind-  "  There  is   not,   perhaps,   so  much 

ler"   applied  by  an  irate  and  im-  uncertainty  in  the  law    upon    any 

pulsive  old  woman,  in  an  alterca-  subject." 
tion  with  her  landlord,  are  not  ac- 
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"  There  are  divers  cases  in  our  law  where  one  shall  have  damnum 
absque  injuria;  as  for  defamation  in  calling  one  a  thief,**  or 
traitor ;  this  is  damage  in  our  law,  hut  no  tort."  Less  than  a  cen- 
tury later,  the  Court  of  Common  Pleas,  in  discussing  an  action 
brought  because  the  defendant  called  the  plaintiff  a  heretic,"  said : 
"  But  if  it,  were  matter  wherein  we  couid  decide  the  main  thing, 
as  thief,  traitor  or  the  like,  forsuch  words  an  action  would  lie  here, 
since  we  have  cognizance  of  what  is  treason  or  felony." 

The  present  rule  in  England  is  that  "  spoken  words,  which  im- 
pute that  the  j)laintiff  has  been  guilty  of  a  crime  punishable  with 
imprisonment,  are  actionable  without  proof  of  special  damage."  ^ 
In  this  country  the  prevailing  rule  is  that  words  are  actionable 
per  se  when  the  offense  which  they  charge  renders  the  party  liable 
to  an  indictment  for  a  crime  involving  moral  turpitude,  or  sub- 
jecting him  to  infamous  punishment.^*  The  rule  has  been  vari- 
ously modified,,  however,  in  different  States.  Some  courts  hold 
that  words  are  actionable  per  se  if  they  impute  a  criminal  offense, 
whether  indictable  or  not,  if  it  is  punishable  corporally.^    Others, 


18.  Browne  v.  Hawkins,  Y.  B.  17 
Ed.  IV,  t.  3  pi.  2  (1477). 

19.  Anonymous,  Y.  B.  27  Hy.  VIII. 
f.  14  pi.  4  (1535).  The  court  as- 
signed this  reason  for  dismissing 
the  action.  "  If  the  defendant  should 
justify  that  the  plaintiff  is  a  heretic, 
and  should  show  in  what  point,  we 
could  not  dicuss  whether  it  was 
heresy  or  not." 

20.  Wehb  v.  Beavan,  11  Q.  B.  D. 
609,  52  L.  J.  Q.  B.  544  (1883); 
Lopes,  J.,  said:  "A  great  number 
of  offenses,  which  were  dealt  with 
by  indictment  twenty  years  ago,  are 
now  disposed  of  summarily,  but  the 
effect  cannot  be  to  alter  the  law 
with  respect  to  actions  for  slan- 
der." Marks  v.  Samuel  (1904),  2  K. 
B.  287,  73  L.  J.  K.  B.  587,  charging 
plaintiff  with  having  brought  a 
blackmailing  suit  is.  actionable. 

81.  Pollard  v.  Lyon,  91  U.  S.  225 


(1875);  Dudley  v.  Home,  21  Ala. 
379  (1852);  Kinney  v.  Hosea,  A 
Harr.  (Del.)  77  (1840);  Richardson 
T.  Roberts,  23  Ga.  215  (1856);  Hal- 
ley  V.  Gregg,  74  la.  563,  38  N.  V/. 
416  (1888) ;  Lemons  v.  Wells,  78  Ky. 
117  (1879);  West  v.  Hanrahan,  28 
Minn.  385  (1881) ;  Hendrickson  v. 
Sullivan,  28  Neb.  329,  44  N.  W.  448 
(1889) ;  Johnson  v.  Shields,  25  N.  J. 
L.  116  (1855);  Brooker  v.  Coffin,  6 
Johns.  (N.  Y.)  188  (1809) ;  DavU  v. 
Brawn,  27  Oh.  St  326  (1875) ;  Davis 
T.  Sladden,  17  Or.  259,  21  Pac.  140 
(1889);  Davis  v.  Gary,  141  Pa.  314, 
21  At.  633  (1891) ;  Lodge  v.  O'Toole. 
20  R.  I.  405,  39  At.  752  (1898) ;  Gage 
V.  Shelton,  3  Rich.  L.  (S.  C.)  2,2 
(1832).  Smith  v.  Smith,  2  Sne;d 
(34  Tenn.)  473  (1855);  Payne  v. 
TancM,  98  Va.  262,  35  S  E.  725 
(1900). 
28.  Elliot  V.  Ailsbury,  2  Bibb  (Ky.) 
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if  the  crime  imputed  involves  moral  turpitude.^^  Still  others,  if 
the  crime  involves  disgrace.^*  And  yet  others,  if  it  subjects  the 
offender  to  infamous  punishment.*^ 

367.  Whether  an  alleged  offender  is  liable  to  an  infamous  pun- 
ishment, depends  upon  the  opinion,  which  the  public  entertains, 
of  the  character  of  the  penalty  imposaljleijpoirKrm.  If  the  offense 
may  be  punished  by  confinement  in  a  State  prison  or  penitentiary 
at  hard  labor,  the  offender  is  subject  to  infamous  punishment.^^ 

It  is  v?ell  settled  that  the  imputation  of  a  criminal  offense  need 
not  be  made  v?ith  legal  precision ;  *'  but  it  must  convey  the  charge, 
that  the  one  of  whom  it  is  spoken  had  done  a  wrong,  which  had 
been  punished,^  or  was  punishable,  criminally.^**  If  the  statement, 
taken  as  a  whole,  disclosed  the  nature  of  the  charge  to  be  one  of 
trespass,  or  dishonesty,  or  vice,  the  employment  of  such  general 
terms  as  "  thief,"  "  swindler,"  "  robbed,"  "  stole,"  and  the  like, 
will  not  render  the  statement  actionable.^ 


473  (1811);  Buck  v.  Hersey,  31  Me. 
658  (1850) ;  Wagaman  v.  Byers,  17 
Md.  183  (1861);  Birch  v.  Benton, 
26  Mo.  153   (1858). 

23.  Prisbie  v.  Fowler,  2  Conn.  706 
(1818) ;  Redway  v.  Gray,  31  Vt.  292 
(1858);  Flaacke  v.  Stratford  (N.  J.), 
64  At.  146  (1906),  whether  defend- 
ant intended  to  charge  a  crime,  in- 
volving moral  turpitude  was  held 
to  be  a  question  for  the  jury. 

24.  Miller  v.  Parish  8,  Pick.  (25 
Mass.)  383  (1829);  Zelift  v.  Jen- 
nings, 61  Tex.  458  (1884) ;  Geary  v. 
Bennett,  53  Wis.  444   (1881). 

25.  Harris  v.  Terry,  98  N.  C.  131,  3 
S.  E.  745  (1887). 

2e.  Mackin  v.  United  States,  117 
U.  S.  348.  6  Sup.  Ct.  777,  29  L.  Ed. 
909   (1886). 

27.  Odgers,  Libel  and  Slander  (3d 
Ed.),  p.  67,  and  cases  cited.  Sher- 
wood V.  Chace,  11  Wend.  (N.  Y.)  38 
(1883) ;  Payne  v.  Tancll,  98  Va.  262, 
35  S.  E.  725  (1900). 

88.  Fowler  v.  Dowdney,  2  Moo.  & 
23 


Rob.  119  (1838) ;  Krebs  v.  Oliver, 
12  Gray  (78  Mass.)  239  (1858) ;  Slpp 
V.  Coleman,  179  Fed.  997  (1910). 
plaintiff  was  charged  with  having 
been  convicted  of  beating  hlB 
mother;  a  crime  involving  moral 
turpitude. 

28a.  Shockey  v.  McCauley,  101 
Md.  461,  61  At.  583  (1905). 

29.  Murphy  v.  Olberding,  107  la. 
547,  78  N.  W.  205  (1899).  "You 
damn  Irishman!  You  stole  my 
wire,"  but  the  evidence  showed  that 
the  wire  was  a  part  of  the  realty 
and  not  the  subject  of  larceny. 
Peters  v.  Earth,  50  S.  W.  (Ky.)  682 
(1899),  "She  is  a  damn  slut;" 
Curtis  V.  Iseman  (Ky.),  127  S.  W. 
150  (1910).  "I'll  learn  you  how 
to  steal  a  buggy  whip."  Yakavicze 
V.  Valentuckevicious,  84  Conn.  360, 
80  At.  94  (1911);  Van  Daalen  v. 
Power.  147  111.  App.  635  (1909); 
Blake  v.  Smith,  19  R.  I.  476,  34  At. 
995  (1896),  "She  is  a  bad  womaa 
and    a    disgrace    to    the    neighbor- 
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Nor  is  the  charge  of  an  intention  to  commit  a  specified  crime 
actionable  per  se^" 

368.  Imputing  unchastity,  even  to  women,  was  not  actionable 
slander  at  common  law,^^  but  has  been  made  such  by  legislation  in 
England  '^  and  in  many  of  our  States.^'  In  some  jurisdictions,  as 
we  have  seen,  it  has  been  made  a  criminal  offense.'^  The  Scotch 
courts,  as  well  as  those  of  several  of  our  States,  declined  to  accept 
the  common  law  doctrine  and  declared  such  an  imputation  upon  a 
woman  actionable  per  se,  because  manifestly  hindering  her  ad- 
vancement in  life.'*     These  courts  refuse  to  treat  an  imputation 


hood;"  Savile  v.  Jardlne,  2  H.  Bl. 
531  (1795),  "You  are  a  swindler." 
Buller,  J.,  said :  "  When  a  man  is 
swindled,  it  means  he  is  tricked  or 
outwitted." 

30.  Mitchell  v.  Sharon,  59  Fed.  980, 
8  C.  C.  A.  429  (1894) ;  Severlnghaus 
V.  Beokman,  9  Ind.  App.  388,  36  N. 
B.  930  (1893) ;  Fanning  v.  Chase,  17 
R.  I.  388,  22  At.  275  (1891).  If  such 
a  charge  were  written  or  printed,  it 
would  be  actionable.  Browning  v. 
Comm.,  116  Ky.  282,  76  S.  W.  19 
(1903). 

31.  Allsop  V.  Allsop,  5  H.  &  N.  534, 
29  L.  J.  Ex.  315  (1860);  Pollard  v. 
Lyon,  91  U.  S.  225  (1875);  Ledlie 
V.  Wallen,  17  Mont  150,  42  Pac.  289 
(1895).  See  Civil  Code  of  1895,  § 
33,  Sub.  4,  changing  the  rule  and 
making  the  imputation  of  uncha^ 
tity  to  a  man  or  a  woman  action- 
able. 

32.  Slander  of  Women  Act,  1891 
(54  &  55  Vict.  c.  51). 

33.  Preston  v.  Frey,  91  Cal.  107. 
27  Pac.  533  (1891) ;  Dexter  v.  Har- 
rison, 146  111.  169,  34  N.  E.  46  (1893) ; 
Campbell  v.  Irwin,  146  Ind.  681,  45 
N.  E.  810  (1896)  Ky.  St.  §  1,  Nichol- 
son V.  Merrit,  109  Ky.  369,  59  S.  W. 
26    (1900);    Hemming   v.  Elliot  66 


Md.  197,  7  At  110  (1886) ;  Loranger 
V.  Loranger,  115  Mich.  681,  74  N. 
W.  228  (1898) ;  Christal  v.  Craig,  80 
Mo.  367  (1883);  Hemmens  v.  Nel- 
son, 138  N.  Y.  517,  34  N.  E.  342 
(1893) ;  Bowden  v.  Bailes,  101  N.  C. 
612,  8  S.  E.  342  (1888) ;  Freeman  v. 
Price,  2  Bailey  Law  (S.  C.)  115 
(1831) ;  Hackett  v.  Brown,  2  Heisk. 
(49  Tenn.)  264  (1871);  Stewart  v. 
Major,  17  Wash.  238.  49  Pac.  503 
(1897). 

33a.  Alabama  Criminal  Code,  I 
7340;  Texas  Penal  CJode,  Art.  1180; 
Missouri  Rev.  St  1909,  §  4817. 

34.  Cushing  v.  Hederman^^  117  la. 
637.  91  N.  W.  940  (1902);  Reitan  v. 
Goebel,  33  Minn.  151,  22  N.  W.  291 
(1885);  Smith  v.  Minor.  1  N.  J.  L. 
16  (1790);  Barnett  v.  Ward,  36  O. 
St  107,  38  Am.  R.  561  (1880).  In 
Nicholson  v.  Rust  (Ky.),  52  S.  W. 
933,  the  remarkable  statement  is 
made. — "  In  this  State,  and,  so  far 
as  we  are  advised,  throughout  the 
TJ.  S.,  it  is  actionable  per  se  to  im- 
pute a  want  of  chastity  to  a  female 
without  allegation  or  proof  of  spe- 
cial damages,  and  it  is  not  necessary 
that  the  words  should  make  the 
charge  in  express  terms." 
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of  this  sort  as  mere  "  brabling  words."  ^'  In  tteir  opinion,  "  as 
society  is  now  constituted,  a  female  against  whom  the  want  of 
chastity  is  established  is  driven  beyond  the  reach  of  every  courtesy 
and  charity  of  life.  Such  a  charge  is  more  damaging  in  its  effect 
than  many  which  are  most  severely  punished  by  our  penal  laws."'^^ 

369.  Imputing  Contagious  Diseases.  A  false  imputation  of 
smallpox,  or  measles,  or  scarlet  fever,  or  diphtheria,  or  the  itch,  is 
not  actionable  per  se.  "  An  action  for  oral  slander,"  according  to 
modem  judicial  authority,^'  ''  in  charging  the  plaintiff  with  dis- 
ease, has  been  confined  to  the  imputation  of  such  loathsome  and 
infectious  maladies  asf  would  make  him  an  object  of  disgust  and 
aversion,  and  banish  him  from  human  society.  The  only  examples 
which  adjudged  cases  furnish  are  of  the  plague,"  leprosy,^*  and 
venereal  diseases."  " 

Moreover,  if  the  words  relate  to  time  past,  they  are  not  action- 
able. Said  a  learned  English  judge :  *"  "  Charging  a  person  with, 
having  committed  a  crime  is  actionable,  because  the  person  charged, 
may  still  be  punished ;  it  affects  him  in  his  liberty.*^  But  charging; 
another  with  having  had  a  contagious  disorder  is  not  actionable  j 
for  unless  the  words  spoken  impute  a  continuance  of  the  disorder 

35.  Oxford  v.  Cross,  4  Coke,  18  Y.)  396  (1854) ;  Kaucher  v.  Blinn. 
(1599);  Hacker  v.  Helney,  111  Wis.    29  Oh.  St.  62  (1875). 

313,  87  N.  W.  249  (1901).  40.    Ashurst,    J.,    in    Carslake    v. 

35a.  BatUes    v.     Tyson,    77    Neb.  Mapledoran,  2   D.   &  E.   473    (1788) 

563,  566,  110  N.  299   (1906).  Nicliols   v.   Guy,   2   Ind.   82    (1850); 

36.  Joannes  v.  Burt,  6  Allen  (88  Pike  v.  Van  Wormer,  5  How.  Pr.  (N. 
Mass.)  236  (1863).  Y.)  171  (1850) ;  Irons  v.  Field,  9  R. 

37.  Villers  v.  Monsley,  2  Wils.  403  I.  216  (1869),  accord. 

(1769),  dictum.  41.  In  Fowler  v.  Dowdney,  2  Moov 

38.  Taylor  v.  Perkins,  Cro.  Jac.  &  R.  119  (1838),  it  is  said,  that  such 
144  (1607) ;  Meteye  v.  Times  Pub.  a  charge  is  actionable,  even  though 
Co.,  47  La.  Ann.  824,  17  So.  315  the  punishment  is  alleged  to  have 
(1895) .  been  sufiered,  because  the  "  obloquy 

39.  Austin  v.  White,  Cro.  Bliz.  214  remains."  The  obloquy  attaching 
(1591) ;  Bloodworth  v.  Gray,  7  M.  to  the  victim  of  venereal  disease 
&  G.  334,  8  Scott,  N.  R.  9  (1844) ;  seems  to  be  disregarded  by  the 
Watson  V.  McCarthy,  2  Ga.  57  courts,  when  dealing  with  a  charge 
(1847);  Nichols  v.  Guy,  2  Ind.  82  as  to  time  past;  but  it  is  taken  into 
(1850);  Gplderman  v.  Stearns,  7  account  when  the  charge  relates  to 
Gray  (73  Mass.)  181  (1856);  Wil-  existing  disorder;  Lymbe  v.  Hock- 
liams   v.   Holdredge,    22   Barb.    (N.  ley,  1  Levinz  205  (1667). 
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at  the  time  of  speaking  them,  the  gist  of  the  action  fails ;  for  such 
a  charge  cannot  produce  the  effect  which  makes  it  the  subject  of  an 
action,  namely,  his  being  avoided  by  society.  Therefore,  unless 
some  special  damage  is  alleged  in  consequence  of  that  kind  of 
charge,  the  words  are  not  actionable." 

370.  Imputation  of  Unfitness  for  Office.  A  false  charge  of  any 
malversation,  or  misconduct  in  his  office,  is  actionable  in  favor  of 
the  incumbent,"  whether  the  office  be  one  of  profit  or  of  honor. 
Where,  however,  the  imputation  is  that  of  unBtness  for  an  office,  a 
distinction  is  taken  between  offices  of  profit  and  those  which  are 
merely  honorary.*'  With  reference  to  the  former,  the  law  pre- 
sumes a  probability  of  loss  to  the  incumbent  from  such  defamatory 
statement."  With  regard  to  the  latter,  it  is  held,  that  a  charge  of 
unfitness  will_not  sustain  an  action,  without  proof  of  special  dam- 
age, unless  the  alleged  unfitness  or  personal  misconduct  be  such  as 
might  cause  him  to  be  removed  from,  or  deprived  of,  that  office." 

,371.  Words  Which  Prejudice  a  Person  in  His  Profession  or 
Trade.  In  order  that  these  be  actionable  per  se,  it  must  appear 
that  they  were  spoken  of  the  plaintiff,  in  relation  to  a  profession, 
trade,  calling  or  business,  in  which  he  was  then  engaged.*'    Accord- 

42.  Moor  V.  Poster,  Cro.  Jac.  65  74  Tex.  89,  11  S.  W.  1058  (1889) ; 
<1606);  Fleetwood  v.  Curley,  Cro.  Advertiser  Co.  v.  Jonesi  169  Ala. 
Jac.  557,  Hob.  268  (1619);  Dole  v.  196,  53  So.  759  (1910),  charging  a 
Van  Rensselaer,  1  Johns.  Cas.  (N.  city  official  with  having  sold  city 
Y.)  330  (1800).  See  Forward  v.  gravel  for  his  own  benefit;  Spiering 
Adams,  7  Wend.  (N.  Y.)  205,  where  v.  Andrae,  45  Wis.  330  (1879), 
the  charge  related  to  misconduct  in  speaking  of  plaintiff  as  "  a  damned 
an   olBce  from  which  the  plaintiff  fool  of  a  justice." 

Tiad  retired.     Also,  Prosser  v.  Cal-  45.  Alexander  v.  Jenkins  (1892),  1 

lis,  117  Ind.  105,  19  N.  E.  735  (1888).  Q.  B.  797,  61  L.  J.  Q.  B.  634.     The 

43.  In  England,  honorary  officers  charge  was  that  the  plaintiff  was 
include  those  of  Sheriff,  Justice  of  "  never  sober,  and  not  a  fit  man  for 
the  Peace,   Alderman,   Town-Coun-  the  town  council." 

cillor,  Vestrymen,  and  unbeneficed  46.  Bellamy  v.  Burch,  16  M.  &  W. 

clergymen   of  the  Church  of  Eng-  590     (1847).      "Here    the     plaintiff 

land.  was  bound  to  prove  that  he  exer- 

44.  Booth  V.  Arnold  (1895),  1  Q.  cised  the  so-called  profession  be- 
B.  571,  67  L.  J.  Q.  B.  443;  O'Shaug-  fore  and  at  the  time  the  words  were 
nessy  v.  N.  Y.  Record  Co.,  58  Fed.  spoken.  But  the  jury  have  found 
€53  (1893);  Gove  v.  Blethen,  21  that  the  plaintiff's  profession,  so- 
Minn.   80    (1874);    Cotulla  v.   Kerr,  called,  did  not  continue  at  the  time 
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ingly,  a  dry-goods  merchant  does  not  make  out  a  cause  of  action, 
by  showing  tliat  the  defendant  falsely  asserted  that  the  plaintiff 
"  made  false  statements  about  and  misrepresented  the  lot  which  he 
traded  to  me."  Such  words  are  not  used  of  him  "  with  respect  to 
his  employment "  as  merchant,  but  with  respect  to  an  outside  trans- 
action.'" But  the  statement,  "  Otir  school-teacher  is  a  villainous. 
reptile.  He  is  not  fit  to  go  with  decent  girls,"  is  clearly  aimed  at 
its  victim  in  his  vocation ;  and  is  actionable  per  se.*^ 

The  early  English  cases  ^'  show  a  disposition  on  the  part  of 
judges  to  limit  the  terms  "  profession  "  and  "  trade  "  rather  nar- 
rowly, but  the  modern  "  rule,""  as  to  words  spoken  of  a.  man  in 


the  words  were  spoken;  that  ex- 
cludes all  presumption  on  the  sub- 
ject; the  defendant's  act  was  noth- 
ing more  than  speaking  of  the 
plaintiff  as  a  former  contractor." 

47.  Winsette  v.  Hunt  (Ky.),  53  S. 
W.  522  (1899);  Todd  v.  Hastings, 
2  Saund.  307  (1671),  "You  are  a 
cheating  fellow,  and  keep  a  false 
book,"  without  proof  that  the  charge 
touched  the  plaintiff  in  his  trade, 
held  not  to  be  actionable.  Newman 
V.  Kingerby,  2  Lev.  49  (1672),  call- 
ing a  parson  a  "  fool,  ass  and 
goose,"  was  held  not  actionable  as 
"  these  are  only  words  of  heat,  and 
do  not  touch  him  in  his  profession.'' 
Lumby  v.  Allday,  1  Cr.  &  Jer.  301, 
1  Tyrw.  217  (1831).  In  Dallavo  v. 
Snider,  141  Mich.  542,  107  N.  W.  271 
(1906),  it  is  laid  down  as  clear  law, 
"that  in  a  case  where  the  charge 
is  the  uttering  of  slanderous  words 
the  allegations  of  the  declaration 
must  be  sustained  by  proof  that  the 
words  were  actually  spoken  of  and 
concerning  the  plaintiff  In  relation 
to  hla  business,  in  order  to  make 
them  slanderous  per  se." 

48.  Bray  v.  Callihan,  155  Mo.  43, 
65  S.  W.  865  (1900);  Nicholson  v. 
Dillard,  137  Ga.  225,   73   S.  B.   832 


(1911) ;  Blrchley's  Case,  4  Coke, 
16  a.  (1585),  charging  an  attorney 
with  being  corrupt  in  his  profes- 
sion; Squire  v.  Johns,  Cro.  Jac.  585 
.(1620),  charging  a  dyer  with  being 
a  bankrupt  knave.  Southam  v. 
Allen,  T.  Ray,  231  (1673);  Trimmer 
V.  Hisoock,  27  Hun  (N.  Y.),  364 
(1882),  charging  innkeeper  with  be- 
ing bankrupt  or  having  no  decent 
accommodations;  Buck  v.  Hersey, 
31  Me.  558  (1850),  charging  a 
teacher  of  dancing  with  drunken- 
ness, vagrancy,  etc. 

49.  In  Terry  v.  Hooper,  T.  Ray,  86 
(1663),  the  court  was  evenly  di- 
vided as  to  whether  the  plaintiff's 
business  of  lime-burning  "  were 
such  a  profession  of  which  he  may 
be  scandalized."  In  Pox  v.  Lap- 
thorne,  T.  Jones,  156  (1681),  it  was 
held  that  a  renter  of  lands  was  not 
a  trader,  so  as  to  be  "  touched  in. 
hls  trade "  by  the  charge  that  h» 
had  cheated  In  corn.  In  Barker  v. 
Ringrose,  Popham,  184  (1626),  a. 
wool-winder  was  held  not  to  ba 
scandalized  by  the  charge  that  he 
was  a  bankrupt  knave. 

50.  Foulger  v.  Newcomb,  L.  R.  2 
Ex.  327,  36  L.  R.  Ex.  169  (1867); 
DePew    V.  'Robinson,    95   Ind.    109> 
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his  office  or  trade,  is  not  necessarily  confined  to  offices  aijd  trades 
of  the  nature  and  duties  of  which  the  law  can  take"  notice.  The 
only  limitation  is,  that  it  does  not  apply  to  illegal  callings."  "  In 
the  Missouri  case  cited  in  the  last  note,  plaintiffs  obtained  a  judg- 
ment of  $750  for  a  libelous  publication  in  which  they  were  called 
"  miserable  charlatans."  Their  business  was  that  of  magnetic  heal- 
ing, and  evidence  convinced  the  appellate  court  that  the  business 
as  conducted  by  the  plaintiffs  was  "  a  fraud  and  not  entitled  to 
protection  under  the  law." 

372.  In  eases  of  the  sort  now  under  consid^ation,  the  complaint 
should  expressly  allege  that  the  defamatory  statement  was  uttered 
of  the  plaintiff  in  the  way  of  his  then  profession,  trade,  business  or 
calling,  unless  this  clearly  appears  from  the  statement  itself.^^ 

Whether  a  particular  statement  is  such  as  to  necessarily  harm  its 
victim  in  his  vocation  is  a  question  of  fact. 

It  is  not  strange,  therefore,  that  the  verdict  of  jurors  and  the 
rulings  of  judges,  with  respect  to  very  similar  statements,  are  quite 
diverse.  There  can  be  no  doubt,  however,  that  to  falsely  charge  a 
trader  with  insolvency,^'  or  a  professional  man  with  moral  unfit- 
ness "  or  mental  incompetence  ^  or  want  of  ordinary  skill  in  his 

(1883) ;    Fitzgerald    v.   Redfield,   51  53.  Whittington  v.  Gladwin,  5  B.  & 

Barb.     (N.     Y.)     484     (1868),     that  C.  180,  2  C.  &  P.  146  (1826);  Newell 

plaintiff,   a  stone  mason,   "was  no  v.  How,  31  Minn.  235,  17  N.  W.  383 

mechanic;  that  he  could  not  make  (1883) ;   Mitchell  v.  Bradstreet  Co., 

a  good  wall;  that  he  was  a  botch,"  116  Mo.  226,  22  S.  W.  358,  20  L.  R. 

was  held  actionable  per  se,  and  it  A.  138,  38  Am.  St.  R.  592  (1893). 

was  declared  that  "  there  is  no  dis-  54  Pemberton  v.  Colls,  10  Q.  B. 

tinction  between  a  learned  profes-  461,  16  L.  J.  Q.  B.  403   (1847);   Ir- 

sion     and     a     mechanical     trade."  win  v.  Brandwood,  2  H.  &  C.  960,  33 

Cruikshank  v.  Gordon,  118  N.  Y.  178,  L.  J.  Ex.  257  (1864) ;  Piper  v.  Wool- 

23    N.    E.    457    (1890) ;    Morasse    v.  man,    43    Neb.    280,    61    N.    W.    588 

Brochu,  151  Mass.  567,  25  N.  E.  74,  (1895) ;    Hayner  v.  Cowden,  27  Oh. 

8  L.  R.  A.  524,  21  Am.  St.  R.  474  St.  292  (1875). 

(1890);    Lovejoy  v.   Whitcomb,  174  55.  Peard  v.  Jones,  Cro.  Car.  382 

Mass.  586,  55  N.  E.  322  (1899).  (1635);  Watson  v.  Vanderlash,  Hetl. 

51.  Hunt  V.  Bell,  1  Bing.  1  (1822).  69,  71  (1628);  Botterill  v.  Whyte- 
keeping  open  rooms  for  pugilistic  head,  41  L.  T.  588,  21  A.  L.  J.  103 
encounters;  Weltmer  v.  Bishop,  171  (1879) ;  Dennis  v.  Johnson,  42  Minn. 
Mo.  110,  71  S.  W.  167  (1902).  301,  44  N.  W.  68   (1890);   St.  James 

52.  Ayre  v.  Craven,  2  Ad.  &  E.  2  Military  Acad.  v.  Gaiser,  125  Mo. 
(1834) ;  Jones  v.  Little,  7  M.  &  W.  517,  28  S.  W.  851,  46  Am.  S.  R.  502 
423,  10  L.  J.  Ex.  171  (1841).  (1899);    Krug  v.   Pitasa,   162   N.   Y. 
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calling,'*  or  any  person  with  dishonesty  in  the  business  whereby  he 
gains  his  bread,^'  is  to  utter  actionable  slander. 

373.  Words  Not  Actionable  Per  Se,  but  Causing  Special  Dam- 
age. When  defamatory  language  of  this  kind  is  the  subject  of 
complaint,  the  plaintiff  must  set  forth  the  special  loss  or  injury 
which  he  claims  to  have  suffered,  and  must  show  that  such  injury 
is  the  natural  and  proximate  consequence  of  the  defamation.^*  It 
is  not  enough  to  allege  generally  that  the  plaintiff  "  has  been  dam- 
aged and  injured,  in  her  name  and  fame,"  ^'  nor  that  he  has  "  suf- 
fered pain  of  mind,  lost  the  society  or  good  opiaion  of  his  neighbors, 
or  the  like,  unless  he  has  also  been  injured  in  his  estate  or  prop- 
erty." ™  It  is  enough,  however,  to  allege  and  prove  that  the  slander 
has  prevented  the  plaintiff  from  obtaining  civil  entertainment  at 
a  public  house,*^  or  has  led  to  her  being  turned  away  from  a  pri- 
vate house,  where  she  was  receiving  gratuitous  entertaiimient,^*  or 


154,  56  N.  E.  526,  76  Am.  S.  R.  317 
(1900). 

56.  Day  v.  BuUer,  3  Wils.  59 
(1770) ;  Edsall  v.  Russell,  4  M.  & 
Gr.  1090,  5  Scott,  N.  R.  801.  2  Dowl. 
N.  S.  641.  12  L.  J.  C.  P.  4  (1843); 
Johnson  v.  Robertson.  8  Port  (Al.) 
486  (1839);  Sumner  v.  UUey.  7 
Ctonn.  257  (1828);  Secor  v.  Harris, 
18  Barb.  (N.  Y.)  425  (1854);  Mat- 
tice  V.  Wilcox,  147  N.  Y.  624,  42  N. 
E.  270  (1895) ;  Ganorean  v.  Supe- 
rior Pub.  Co.,  62  Wis.  403,  22  N.  W. 
726  (1885). 

57.  Thomas  v.  Jackson,  3  Bing. 
104,  10  Moore,  425  (1825) ;  Garr  v. 
Selden,  6  Barb.  (N.  Y.)  416  (1848); 
Fowles  V.  Bowen,  30  N.  Y.  20 
(1864). 

58.  Haddon  v.  Lott,  15  C.  B.  411, 
24  L.  J.  C.  P.  49  (1860).  See  Re- 
moteness of  Damage,  supra. 

59.  Pollard  v.  Lyon,  91  U.  S.  225 
(1875) ;  Cook  v.  Cook,  100  Mass.  194 
(1868). 

60.  Beach  v.  Ranney,  2  Hill   (N. 


Y.)  309  (1842);  Terwllliger  v. 
Wands,  17  N.  Y.  54  (1858);  Bassell 
V.  Elmore,  65  Barb.  (N.  Y.)  627 
(1866),  48  N.  Y.  561  (1872);  Re- 
porters' Assoc,  of  Amer.  v.  Sun 
Printing  &  Pub.  Assoc,  186  N.  Y. 
437,  442,  79  N.  E.  710  (1906),  special 
damages  must  be  stated  with  par- 
ticularity in  order  that  the  defend- 
ant may  be  enabled  to  meet  the 
charge."  -  Velikanje  v.   Millichamp, 

Wash.    ,    120    Pac.    876 

(1912). 

61.  Olmsted  v.  Miller,  1  Wend.  (N. 
Y.)  506  (1828).  In  Roberts  v.  Rob- 
erts, 5  B.  &  S.  384,  33  L.  J.  Q.  B. 
249  (1864),  it  was  held  that  the  loss, 
suffered  by  the  plaintiff  in  being  ex- 
cluded from  a  religious  society,  was 
not  temporal  damage.  Dwyer  v. 
Meehan,  18  L.  R.  Ir.  138  (1886). 
accord. 

62.  Davies  v.  Solomon,  L.  R.  7  Q. 
B.  112,  41  L.  J.  Q.  B.  10  (1871) ;  WU- 
Uams  V.  Hill.  19  Wend.  (N.  Y.)  305 
(1838). 
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has  caused  the  retraction  of  a  pecuniarily  valuable,  though  gra- 
tuitous promise,^  or  has  caused  a  woman  the  loss  of  a  marriage,** 
or  has  prevented  a  person  from  getting  or  keeping  employment,** 
or  has  caused  an  injury  to  the  plaintiff's  business  or  avocation." 
Such  loss,  however,  must  be  shown  to  have  been  the  natural  and 
probable  consequence  of  the  defamatory  statement" 

Whether  the  defamatory  language  is  actionable  per  se  is  a  ques- 
tion for  the  court,  unless  it  is  of  such  character  that  an  innuendo 
is  needed  to  bring  out  the  latent  injurious  meaning;  when  it  must 
be  left  to  the  jury  to  say  whether  the  language  was  understood  in 
the  defamatory  sense  set  forth  in  the  innuendo.*'* 

374.  General  Damages  in  Defamation.  These  may  be  either 
nominal,  compensatory  or  exemplary.**  The  amount  of  damages 
in  each  case  is  peculiarly  a  question  for  the  jury ;  '^  but  the  courts 
do  not  hesitate  to  set  aside  or  modify  verdicts,  which  are  either  so 
excessive,  or  so  meager,  as  to  indicate  improper  motives  in  the 
jury.™ 


63.  Corcoran  v.  Corcoran,  7  Ir.  C. 
L.  R.  272  (1857),  promise  to  supply 
plaintiff  with  means  for  a  trip  to 
Australia. 

64.  Davis  V.  Gardiner,  4  Coke,  16b 
(1593) ;  Sheppard  v.  Wakeman,  1 
Lev.  53  (1662). 

65.  Sterry  v.  Foreman,  2  C.  &  P. 
592  (1827). 

66.  Brown  v.  Smith,  13  C.  B.  596, 
22  L.  J.  C.  P.  151  (1853). 

67.  Miller  v.  David,  L.  R.  9  C.  P. 
118,  43  L.  J.  C.  P.  84  (1874).  There 
is  "  no  authority  for  the  proposition, 
that  a  statement,  false  and  malici- 
ous, made  hy  one  person  in  regard 
to  another  whereby  that  other  might 
probably,  under  some  circum- 
stances, and  at  the  hands  of  some 
persons,  suffer  damage,  would,  if 
damage  resulted  in  fact,  support  an 
action  for  defamation."  Terwilli- 
ger  v.  Wands,  17  N.  Y.  34  (1858) ; 


Shafer  v.  Anhalt,  48  Md.  171,  173, 
30  Am.  R.  456  (1877) ;  "  It  cannot  be 
said  that  sickness  is  the  natural 
consequence  of  slanderous  words. 
Such  might  or  might  not  be  the  re- 
sult, depending  in  a  great  measure 
upon  the  sensibilities  and  tempera- 
ment of  the  person." 

67a.  Velikange  v.  Millichamp. 

Wash.   .    120    Pac.    876    (1912); 

Odgeas  on  Libel  &  Slander  (5th 
Ed.),  116. 

68.  Supra,  Ch.  V,  §  3.  Mental  suf- 
fering as  an  element  of  damages, 
supra,  Chap.  Ill,  §  11. 

6».  Holmes  v.  Jones,  147  N.  Y.  59, 
41  N.  E.  409  (1896);  Minter  v. 
Bradstreet  Co.,  174  Mo.  444,  73  S. 
W.  668   (1903). 

70.  Peterson  v.  W.  U.  Tel.  Co.,  66 
Minn.  18,  67  N.  W.  646  (1896); 
Sedgwick  on  Damages  (9th  Ed.), 
ch.  58. 
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It  is  to  be  borne  in  mind,  that  while  malice  in  fact,  as  distin- 
guished from  malice  in  law,  must  be  shown  in  order  to  sustain  a 
verdict  for  exemplary  damages,"  it  is  not  necessary  to  establish  the 
existence  of  actual  malevolence  on  the  defendant's  part  towards 
the  plaintiff.'^  It  is  enough  to  show  that  the  defendant's  conduct 
in  publishing  the  defamation,'^  or  in  pleading  its  truth  as  a  de- 
fense,'* was  reckless  or  wanton.  Evidence  of  such  misconduct  is 
always  competent  for  the  plaintiff  in  aggravation  of  his  damages ; 
as  is  evidence  of  the  extent,  to  which  the  defendant  has  published 
the  defamation;  of  the  number  of  his  repetitions  of  it,  or  of  his 
refusal  to  retract,  or  of  the  nature  of  his  apology.™ 

On  the  other  hanS,  the  defendant  may  absolve  himself  from 
exemplary  damages  or  mitigate  them,  by  showing  that  he  acted  in 
good  faith,  in  repeating  the  defamatory  statement  as  a  matter  of 
hearsay,  and  giving  the  source  of  his  information,'*  or  by  showing 
that  the  plaintiff  provoked  the  statement,"  or  by  showing  the  plain- 
tiff's bad  reputation.'*  By  statute  in  some  jurisdictions,  various 
matters  may  be  shown  in  mitigation  of  damages,  which  were  not 


71.  Peterson  v.  W.  U.  Tel.  Co.,  72 
Minn.  41,  74  N.  W.  1022  (1898).  See 
Minter  v.  Bradstreet  Co.,  174  Mo. 
444,  73  S.  W.  668  (1903),  malice  in 
law  is  defined  as  a  wrongful  act, 
done  Intentionally  without  legal  jnSr 
tlfication  or  excuse,  while  malice  in 
fact  is  defined  as  an  act  done  with 
intent  to  harm  the  plaintiff  or  with 
a  wilful  and  wanton  neglect  of  his 
rights.  Lee  v.  Crump,  146  Ala.  655, 
40  So.  609   (1906). 

72.  Smith  v.  Matthews,  152  N.  Y. 
152,  46  N.  E.  164  (1897). 

73.  Warner  v.  Press  Pub.  Co.,  133 
N.  Y.  181,  30  N.  E.  393  (1892); 
Morning  Journal  Assoc,  v.  Ruther- 
ford, 51  Fed.  513,  2  C.  C.  A.  354,  1 
TJ.  S.  App.  296   (1892). 

74.  Marx  v.  Press  Pub.  Co.,  184  N. 
Y.  561,  31  N.  E.  918  (1892). 

75.  Chamberlin  v.  Vance,  51  Cal. 
75  (1875) ;  Thibault  v.  SesslonB,  101 


Mich.  279,  59  N.  W.  674  (1894) ; 
Grlbble  v.  Pioneer  Press  Co.,  34 
Minn.  342,  25  N.  W.  710  (1885); 
Enos  V.  Enos,  135  N.  Y.  609,  32  N.  B. 
123  (1892) ;  Van  Derveer  v.  Sutphin, 
5  Oh.  St.  293  (1855) ;  Patten  v.  Belo, 
79  Tex.  41,  14  S.  W.  1037  (1890). 

76.  Duncombe  v.  Daniel,  8  C.  &  P. 
222,  2  Jur.  32  (1837) ;  Dole  v.  Lyon, 
10  Johns.  (N.  Y.)  447  (1813);  Re- 
publican Pub.  Co.  V.  Mosman,  15 
Col.  399,  24  Pac.  1051  (1900) ;  Loth- 
rop  V.  Adams,  133  Mass.  471  (1882) ; 
Upton  V.  Hume,  24  Or.  420,  33  Pac. 
810  (1893). 

77.  Tarpley  v  Blabey,  2  Bing.  N. 
C.  247,  2  Scott,  642,  7  C.  &  P.  387 
(1836);  Stewart  v.  Tribune  Co.,  41 
Minn.  71,  42  N.  W.  787  (1889). 

78.  Scott  V.  Sampson,  8  Q.  B.  D. 
491,  51  L.  J.  Q.  B.  380  (1882);  Hal- 
ley  V.  Gregg,  82  la.  622,  48  N.  W. 
974  (1891). 
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available  at  common  law.™  Absence  of  actual  malice  does  not 
exempt  the  def amer  from  liability  at  common  law  to  compensatory- 
damages  ^  except  in  the  cases  of  qualified  privilege,  to  be  con- 
sidered presently ;  nor  does  the  fact  that  the  defamation  had  been 
published  by  others,  nor  that  the  plaintiff  had  recovered  against 
such  others,*^  in  the  absence  of  a  statute  changing  the  common 
law.*'^  Compensatory  damages  include  loss  of  reputation,  shame 
and  injury  to  the  feelings.*^ 

375.  Differences  Between  Libel  and  Slander.  The  rules  stated 
in  the  last  preceding  paragraph  apply  equally  to  both  forms  of 
defamation.  This  is  not  true,  however,  of  many  of  the  rules  here- 
tofore stated,  as  has  been  pointed  out  in  this  and  the  preceding 
section.  Undoubtedly  spoken  words  of  defamation,  which  neces- 
sarily tend  to  injure  one  in  his  business,  are  as  actionable  as  the 
same  words  would  be  if  printed.*^  But  language  which  merely 
ridicules  a  person,  or  holds  him  up  to  contempt  with  a  part  only 
of  the  public,  will  be  actionable  if  in  printed  form,'^"  when  it  would 
not  be  if  uttered  orally.*^"    In  some  jurisdictions  the  truth  of  the 

79.  Lord  Campbell's  Act,  6  &  7  agreed  to  receive  compensation  for 
Vict.  c.  96;  New  Yorli  Code  of  Civil  substantially  the  same  libel  as  that 
Procedure,  §§  535,  536;  North  Dak.  for  which  said  action  was  brought." 
Code  of  Civ.  Proc,  §§  6874,  6875;  82.  Hearne  v.  De  Young,  132  Cal. 
Ohio  Gen.  Code,  §§  11,341-11.343.  357,  64  Pac.  576   (1901);  Bedtkey  v. 

80.  Odgers,  Libel  &  Slander  (3d  Bedtkey,  15  S.  D.  310,  89  N.  W.  479 
Ed.),  p.  362.  But  see  Ohio  Gen.  (1902);  Hacker  v.  Heiney,  111  Wis. 
Code,  §  11,343,  and  similar  statutes.  313,  87  N.  W.  249   (1901). 

81.  Creevy  v.  Carr,  7  C.  &  P.  64  82a»  Gross  Coal  Co.  v.  Rose.  126 
(1835) ;    Enquirer   Co.   v.   Johnston.  Wis.  24,  105  N.  W.  225   (1905). 

72  Fed.  443,  18  C.  C,  A.  628  (1896);  82b.  Peck  v.  Tribune  Co.,  214  U. 

Wilson  V.  Fitch,  41  Cal.  363  (1873);  S.  185,  29  Sup.  Ct  554  (1909). 

Sheahan    v.    Collins,    20    111.    325  82c.  Peck  v.  Tribune  Co.,  154  Fed. 

(1858);  Palmer  v.  Matthews,  162  N.  330,  83  C.  C.  A.  202  (1907),  reversed 

Y.  100,  56  N.  E.  501  (1900) ;  Conroy  by  Sup.  Court,  as  shown  in  preced- 

V.  Pittsburg  Times  Co.,  139  Pa.  334,  ing   note.     This    opinion    seems    to 

21  At.  154  (1891).  have  been  written  with  the  thought 

81a.  Laws  of  Maine,  1911,  ch.  123:  that  the  case  was  one   of  slander 

"  At  the  trial  of  any  action  for  libel,  rather  than  of  libel;    lyAltomonto 

the  defendant  shall  be  at  liberty  to  v.  New  York  Herald,  154  App.  Div. 

give  evidence  in  mitigation  of  dam-  453,    139   N.   Y.    Supp.   200    (1913) ; 

ages  that  the  plaintiff  has  already  re-  Holland  v.  Flick,  212  Pa.  201.  61  At. 

covered   or  has  brought  action  for  282   (1905). 
damages  for,  or  has  received  or  has 


DEFAMATION.  363 

defamatory  charge  is  a  perfect  defense  to  an  action  for  slander 
though  it  may  not  be  to  one  of  libel.^^" 

§  4.  Defenses  in  Actions  for  Defamation. 

3i7i6.  Classified.  These  may  be  classed  under  three  heads: 
Truth,  Privilege,  and  Fair  Comment. 

377.  The  truth  of  the  charge  is  a  complete  defense  at  common 

law  to  a  civil  action  for  slander  or  libel,  because.  "  the  law  will  not 
permit  a  man  to  recover  damages  in  respect  to  an  injury  to  a 
character  which  he  either  does  not  or  ought  not  to  possess."  ^  It 
must  be  specially  plfeaded,  however,  in  order  that  evidence  of  it 
may  be  given ;  for  this  defense  is  "  not  a  direct  denial  of  the  cause 
of  action,  but  a  collateral  matter,  which,  if  established  by  the  de- 
fendant, will  bar  a  recovery  that  otherwise  must  follow  the  ma- 
licious injury."  ^*  Moreover,  the  justification  must  be  as  broad  ' 
as  the  defamatory  charge,  and  the  defendant  has  the  burden  of 
showing  that  every  material  part  of  the  charge  is  true.*^  Even 
though  ^particular  statements  are  true,  they  may  be  so  interwoven 
with  falsehood  as  to  produce  the  eifect  of  fabrication.*"^  Again,  a 
plea  of  the  truth  should  state  the  charge  with  the  precision  of  an 

82d.  Larson  v.  Cox,  68  Neb.  44,  93  85.  Davis  v.  Priddle,  216  111.  553, 
N.  W.  1011  (1903).  But  see  Razee  75  N.  E.  243  (1905);  Miller  v.  Mc- 
V.  State,  73  Neb.  732,  103  N.  W.  438  Donald,  139  Ind.  465,  39  N.  E.  159 
(1905).  (1894);    Murphy  v.    Olberdlng,   107 

83.  McPherson  v.  Daniels,  10  B.  &  la.  547,  78  N.  W.  205  (1899) ;  Rutb- 
C.  270,  5  M.  &  R.  251,  34  R.  R.  397  erford  v.  Paddock,  180  Mass.  289,  62 
(1829) ;  Baum  v.  Clause,  5  Hill  (N.  N.  E.  381  (1902) ;  proof  of  plain- 
Y.)  199  (1843) ;  McClo&key  v.  Pulit-  tiff's  unchastlty  is  insufficient  to  es- 
zer  Pub.  Co.,  152  Mo.  339,  53  S.  W.  tablish  truth  of  charge  that  she 
1087  (1899);  Castle  v.  Houston,  19  was  a  "dirty,  old  whore;"  Thomp- 
Kan.  417  (1877) ;  Courier-Journal  son  v.  Pioneer  Press  Co.,  37  Minn. 
Co.  V.  Phillips,  142  Ky.  373,  134  S.  285,  33  N.  W.  856  (1887);  Andrews 
W.  446   (1911).  V.  Van  Duzer,  11  Johns.   (N.  Y.)   38 

84.  Atwater  v.  Morning  News  Co.,  (1814) ;  Dement  v.  Houston  Print- 
67  Conn.  504,  34  At.  865  (1896);  ing  Co.,  14  Tex.  Civil  App.  391,  37 
Pokrok  Pub.  Co.  v.  Zizkovsky,  42  s.  W.  985  (1896) ;  Dillard  v.  Collins, 
Neb.  64,  60  N.  W.  358  (1894) ;  Me-  25  Gratt  (Va.)  343  (1874). 
Closkey  r.  Pulitzer  Pub.  Co.,  152  Mo.  85a.  Hubbard  v.  Allyn,  200  Mass. 
339,  53  S.  W.  1087  (1899).  166,  86  N.  E.  356  (1908). 
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indictment,*'  and  will  be  construed  strictly  against  the  defendant.*' 
In  some  States  the  truth  of  a  libel  is  not  a  defense,  unless  the  pub- 
lication was  made  in  such  circumstances  as  to  convince  the  jury 
that  the  defendant  acted  with  good  motives  and  for  justifiable 
ends.**  Constitutional  or  statutory  provisions  to  this  effect  are 
more  frequent,  however,  with  respect  to  criminal  libel."  In  New 
Hampshire  this  doctrine  prevails,  even  in  the  absence  of  constitu- 
tional and  statutory  provisions.*** 

378.  Privileged  Communications.  These  are  of  two  kinds — 
absolutely  privileged  and  conditionally  privileged.  From  consider- 
ations of  public  policy,  which  have  been  presented  in  a  previous 
chapter,'"  certain  persons  are  privileged  to  defame  others  witli  im- 
pimity.  But  this  class  is  small  ""^  (1)  Members  of  Parliament  in 
England,  and  Members  of  Congress  and  of  the  State  Legislatures 
in  this  country,  are  not  to  be  questioned  in  any  other  place  for  any 
speech  or  debate."    This  exemption  does  not  extend  to  the  members 


86.  Hickinbotham  v.  Leach,  10  M. 
&  W.  363,  2  Dowl.  N.  S.  270  (1892) ; 
Dennis  v.  Johnson,  47  Minn.  56,  49 
N.  W.  383  (1891) ;  Woodbeck  v.  Kel- 
ler. 6  Cow.  (N.  Y.)  118  (1826); 
Bodine  v.  Times-Journal  Pub.  Co., 
26  Okla.  135,  110  Pac.  1096  (1910). 

87.  Sunman  t.  Brewin,  52  Ind.  140 
(1875);  Buckner  v.  Spaulding,  127 
Ind.  229,  26  N.  B.  792  (1890) ;  Smith 
■V.  Buchecker,  4  Rawle  (Pa.)  295 
(1833) ;  Skinner  v.  Grant,  12  Vt.  456 
(1840) ;  Leyman  v.  Latimer,  3  Ex. 
Div.  15,  352,  46  L.  J.  Ex.  465,  47  L. 
J.  Ex.  470  (1878). 

88.  Neilson  v.  Jensen,  56  Neb.  430, 
76  N.  W.  866  (1898),  applying  Art. 
1,  Sec.  6  of  the  State  Constitution: 
"  The  f  ramers  of  the  constitution 
may  have  been  of  opinion  that  the 
peace,  good  order  and  well  being  of 
the  state  would  be  best  subserved, 
if  every  citizen  devoted,  at  least  a 
part  of  his  time  to  attending  to  his 
own  business.  Instead  of  constitut- 
ing himself  an  agent  for  bruiting 
abroad    the    shortcomings    of    his 


neighbor."  This  case  seems  to  be 
overruled  in  Razer  v.  State,  73  Neb. 
732,  103  N.  W.  438  (1905);  Perry 
v.  Porter,  124  Mass.  338  (1878),  ap- 
plying the  statute  of  that  state;  ' 
Ross  V.  Ward,  14  S.  D.  240.  85  N.  W. 
182  (1901),  applying  Art  6,  Sec.  5 
of  State  Constitution;  CardarelU  v. 
Providence  Jour.  Co.,  33  R.  I  268, 
80  At  583  (1911),  applying  Art  1, 
§  20  of  the  State  Constitution. 

89.  New  York  ConstttutiMt,  ArL  1, 
Sec.  8;  Lord  Campbell's  Act,  (6  &  7 
Vict  c.  96). 

89a.  State  v.  Bumham,  9  N.  H.  34, 
31  Am.  Dec.  217  (1837) ;  Hutchins  v. 
Page,  75  N.  H.  215,  72  At  689  (1909). 

90.  Supra,  Chap.  III. 

90a.  Hassett  v.  Carroll,  85  Conn. 
23,  35,  81  At  1013  (1911),  "  practic- 
ally limited  to  legislative  and  judi- 
cial proceedings  and  acts  of  State." 

91.  Bill  of  Rights,  1  Wm.  &  M.. 
Sess.  2,  c.  2;  U.  S.  ConstitnUon.  Ar- 
ticle 1,  section  6,  and  similar 
clauses  in  the  State  Constitutions. 
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of  subordinate  assemblies,  such  as  town  or  county  councillors  in 
England,*"  or  Boards  of  Aldermen  or  Supervisors  in  this  country.'* 
Their  privilege  to  defame  others  is,  at  most,  conditional.  Nor 
does  the  absolute  privilege  of  legislators  attend  them,  outside  of 
legislative  proceedings,  in  which  they  are  taking  an  official  part.'* 
Nor  does  it  permit  the  circulation  of  defamatory  speeches,  even  in 
connection  with  official  publication  of  legislative  proceedings,'^  in 
the  absence  of  statutory  provision.'* 

The  heads  of  executive  departments  are  absolutely  privileged 
for  defamatory  statements  made  by  them,  while  acting  within  the 
limits  of  their  authority.  Their  motives  "  are  not  to  become  the 
subject  of  inquiry  in  a  civil  suit  for  damages."  '^^ 

378a.  (2)  Judicial  officers,"  counsel  engaged  in  the  conduct  of 
proceedings  before  a  court  of  competent  jurisdiction,**  whether  a 
civil,  military  or  naval  court,  parties  to  such  litigations,"  wit- 

92.   Royal    Aquarium     Society     v.  Afpp.    D.   C.    167,   5   L.   R.   A.    N.    S. 

Parkinson    (1892),   1   Q.  B.   431,  61  163  (1904).    See  Absolute  Immunity 

li.  J.  Q.  B.  409.  in    Defamation    by    Van    Vechten 

9B.  Callahan   v.    Ingram,   122   Mo.  Veeder,  10  Col.  L.  Rev.  131   (1910). 

355,  26  S.  W.  1020   (1899);  McGaw  97.  Scott  v.  Stanfield,  L.  R.  3  Ex. 

•V.  Hamilton.  184  Pa.   108,  39  At.   4  220,  37  L.  J.  Ex.  155  (1868);  Jekyll 

(1898);   BuckstafE  v.  Hicks,  94  Wis.  v.  Sir  John  Moore,  2  B.  &  P.  N.  R. 

34,  68  N.  W.  403  (1896).  341,    6    Bsp.    63     (1806);     Yatea    v. 

94.  (3offln  V.  Coffin,  4  Mass.  1,  3  Lansing,  5  Johns.  (N.  Y.)  282 
Am    Dec.  189  (1828).  (1810). 

95.  Stockdale  v.  Hansard,  2  Moo.  &  98.  Munster  v.  Lamb,  11  Q.  B.  D. 
Rob.  9,  7  C.  &  P.  731,  9  A.  &  E.  1,  2  588,  52  L.  J.  Q.  B.  726  (1883) ;  Mac- 
P.  &  D.  1,  8  Dowl.  148  522  (1839) ;  kay  v.  Ford,  5  H.  &  N.  792,  29  L.  J. 
Trebby  v.  Transcript  Pub.  Co.,  74 -Ex.  404  (1860),  att'y  in  a  county 
Minn.  84,  76  N.  W.  961,  73  Am.  St.  court.  In  Higginson  v.  Flaherty,  4 
R.  330   (1898).  Ir.  C.  L.  125  (1854),  a  proctor  in  an 

96.  Sto(*dale  v.  Hansard,  11  A.  &  ecclesiastical  court  was  held  not 
E.  253,  297,  8  Dowl.  522  (1840),  privileged  in  making  statements  ir- 
which  led  to  3  and  4  Vict.  ch.  9  relevant  to  the  cause,  reflecting  on 
(1843),  and  51  and  52  Vict.  ch.  64,  the  integrity  of  the  court.  For  rulo 
§  4  (1888) ;  Mangena  v.  Wright  as  to  proceedings  before  military 
(1909),  2  K.  B.  958,  78  L.  J.  K.  B.  and  naval  courts,  see  Dawklns  v. 
879,  100  L.  T.  960;  Folkard's  Law  Lord  Rockeby,  L.  R.  7  H.  L.  744,  45 
of  Slander  and  Libel,  ch.  8.  L.    J.    Q.    B.    8    (1875) ;    Barratt  v. 

96a.  Spalding  v.  Vilas,  161   U.  S.   Kearns  (1905),  1  K.  B.  504.  74  L.  J. 
483,  16  Sup.  Ct.  631,  40  L.  Ed.  780   K.  B.  318. 
(1896) ;  De  Arnaud  v.  Ainsworth,  24       99.  Hodgson  v.   Scarlett,   1   B.   & 
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nesses,""  and  jurors/  enjoy  in  England  an  absolute  privilege  from 
liability  to  a  tort  action  for  defaming  others,  while  engaged  in  the 
discharge  of  their  functions.  In  this  country  the  rule  is  not  so 
broad,  except  in  a  few  States,'*  in  the  case  of  counsel,  witnesses  and 
parties.  Thus  defamatory  statements  are  absolutely  privileged, 
only  when  they  are  pertinent  and  material  to  the  controversy.*  It 
has  been  judicially  declared  that  "  the  doctrine  which  prevails 
abroad  has  not  commended  itself  to  the  judiciary  of  this  country, 
and  it  has  been  qualified  so  that  statements,  verbal  or  written. 

Aid.     244      (1818) ;      Bottomley     v.  v.  Young,  100  la.  627,  69  N.  W.  1032 

Brougham  (1908),  1  K.  B.  584,  77  L.  (1897);   McDavitt  v.  Boyer,  169  111. 

J.    K.   B.    311;    pleading   absolutely  475,  48  N.  E.  317  (1897);  Gardemal 

privilege.  v.   McWiUlams,  43  La.  Ann.   454,   9 

100.  Seaman  v   Netherclift,  2  C.  P.  So.   108,  28  Am.   S.  R.   197    (1891) ; 

D.   53,   46   L.   J.    C.   P.   128    (1876);  Hunckel  v.  VonlefE,  69  Md.  179,  14 

KeighUey   v.   Bell,    4   P.    &   F.    463  At.    500    (1888);    Maulsby    v.    Reif- 

(1866).     With  the  possibility  of  an  snider,  69  Md.  143,  14  At.  505  (1888); 

action  for  slander  hanging  over  his  Hoar  v.  Woods,  3  Met.   (44  Mass.) 

head,  "■  a  witness  cannot  be  expected  193  (1841) ;  McAllister  v.  Press  Co., 

to   speak  with  that  free  and   open  76  Mich.  338,  43  N.  W.  431,  15  Am. 

mind,   which  the  administration   of  S.  R.  318  (1889);  Hartung  v.  Shaw, 

justice    demands,"    said    Lord    Pen-  130  Mich.  177,  89  N.  W.  701  (1902); 

zaace  in  Dawkins  v.  Rockeby,  L.  R.  Hastings  v.  Lusk,  22  Wend.  (N.  Y.) 

7  H.  L.  744   (1875);  Watpon  v.  Mc-  410,    34    Am.    Dec.    330,    and    note 

Ewan   (1905),  A.  C.  480,  74  L.  J.  P.  (1839);    Gilbert   v.    People,    1    Den. 

C.  151,  93  L.  T.  489.  41,    43    Am.    Dec.    646,    and    note 

1.  Reg.  V.  Skinner,  Lofft.  55  (1841);  Moore  v.  Manufacturers' 
(1772) ;  Little  v.  Pomeroy,  Ir.  R.  7  Bank,  123  N.  Y.  420,  25  N.  E.  1048, 
C.  L.  50.  11   L.   R.  A.   753    (1890);    Gattis   v' 

la,  Sebree  v.  Thompson,  126  Ky.  Kilgo,  128  N.  C.  402,  38  S.  E.  931 
223,     103     S.    W.    223;     Yancey    v.*  (1901);     Shadden    v.    McElwee,    86 

Comm.,  135  Ky.  207,  122  S.  W.  123  Tenn.  146,  152,  5  S.  W.  604.  6  Am. 

(1909)-  S.  R.  821  (1887);  Cooley  v.  Galyon. 

2.  White  v.  Nichols,  3  How.  (U.  109  Tenn.  1,  70  S.  W.  607,  60  L.  R. 
S.)  266  (1845) ;  Union  Mut.  Life  Ins.  A.  139,  97  Am.  St.  R.  823  (1902) ; 
Co.  V.  Thomas,  83  Fed.  803,  28  C.  C.  Crockett  v.  McLanahan,  109  Tenn. 
A.  96  (1897) ;  allegation  in  a  plead-  517,  72  S.  W.  950  (1903) ;  Torrey  v. 
ing;  Lawson  v.  Hicks,  38  Al.  279  Field,  10  Vt.  353  (1838);  Clemmons 
(1862);  Chambliss  v.  Blau,  127  Ala.  v.  Danforth,  67  Vt.  617,  32  At.  626 
86,  28  So.  602  (1900) ;  Wyatt  v.  Buell,  (1895) ;  Johnson  v.  Brown,  13  W. 
47  Cal.  624  (1874) ;  People  v.  Green,  Va.  71  (1878) ;  Calkins  v.  Sumner, 
9  Col.  506   (1886) ;  Lester  v.  Thur-  13  Wis.  193  (1860). 

mond,  51  Ga.   118   (1874);   Comfort 
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made  in  the  course  of  judicial  proceedings,  must  at  least  be  perti- 
nent and  material  to  the  case,  to  be  privileged."  ^^ 

This  "  qualification  of  the  English  rule  is  adopted  in  order  that 
the  protection  given  to  individuals,  in  the  interest  of  an  efficient 
administration  of  justice,  may  not  be  abused  as  a  cloak  from  be- 
neath which  to  gratify  private  malice."  ^  But,  as  another  learned 
judge  has  remarked,^  the  courts  are  liberal  in  applying  this  qualifi- 
cation "  even  to  the  extent  of  declaring  that  where  matter  is  put 
forth  by  counsel,  in  the  course  of  a  judicial  proceeding,  that  may 
possibly  be  pertinent,  they  will  not  so  regard  it  as  to  deprive  its 
author  of  his  privilege." 

In  Louisiana  the  qualified  character  of  the  privilege  accorded  to 
counsel,  and  parties  and  witnesses  in  judicial  proceedings,  has  been 
attributed  in  part  to  a  provision  of  the  Civil  Code  which  declares 
that  "  Every  act  whatever  of  man  that  causes  injury  to  another 
obliges  him  by  whose  fault  it  happened  to  repair  it."*"- 

379.  Functions  of  the  Court  and  of  the  Jury.  Whether  an  al- 
legation in  a  pleading,  or  a  statement  by  counsel,  parties  or  wit- 
nesses, is  pertinent  to  the  cause,  is  usually  a  question  for  the  court.^ 
Whether  the  person  making  the  statement  acted  in  good  faith  in 
making  it,  is  a  question  of  fact  for  the  jury.^ 

380.  Condition  or  Quahfied  Privilege.^  In  cases  of  absolute 
privilege,  as  we  have  seen,  neither  the  falsity  of  the  defamatory 

2a.  Carpenter  v.  Grimes  P.  P.  M.  Dunn  v.  Southern  Ins.  Co.,  116  La. 

Co.,     19    Idaho    384,     114    Pac.    42  431,  40  So.  786   (1906). 
(1911),   quoting   from    Sherwood   v.       5.  Jones  v.  Brownlee,  161  Mo.  258, 

Powell,  61  Minn.  479,  63  N.  W.  1103,  61  S.  W.  795,  53  L.  R.  A.  448  (1901), 

29  L.  R.  A.  153,  52  Am.  St.  R.  614  citing  Johnson  v.  Brown,  13  W.  Va. 

(1895).  Accord,  Blynn  v.  Boglarsky,  71  (1878);  Forbes  v.  Johnson,  11  B. 

164  Mich.  513,  129  N.  W.  674  (1911) ;  Mon.    (50   Ky.)    48    (1850) ;    Strauss 

Baggett  V.  Grady,  154  N.  C.  342,  70  v.  Meyer,   48  111.   385    (1868) ;    Garr 

S.  E.  618  (1911).  )•  V.  Selden,  4  N.  Y.  91   (1850);   Boh- 

3.  Lord,  J.,  in  McLaughlin  v.  linger  v.  Germania  L.  I.  Co.,  —  Ark. 
Cowley,  127  Mass.  316  (1879).  Ac-  — ,  140  S.  W.  257  (1911);  Williams 
cord,  Sheppard  v.  Bryant,  191  Mass.  Printing  v.  Saunders,  —  Va.  — ,  73 
591,  594,  78  N.  E.  394  (1906).  S.  E.  472   (1912). 

4.  Vann,  J.,  in  Youmans  v.  Smith,  «.  Klinck  v.  Colby,  46  N.  Y.  427 
153  N.  Y.  214,  47  N.  E.  265  (1897).  (1871);   Marsh  v.  Ellsworth,  50  N. 

4a.    Lescale    v.    Joseph    Schwarz   Y.  309  (1872) ;  Hassett  v.  Carroll,  85 
Co.,  116  La.  293,  40  So.  708   (1905),    Conn.  23,  81  At.  1013   (1911). 
118  La.  718,  43  So.  385  (1907).    Cf. 
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statement,  nor  the  bad  faith  of  the  def amer,  is  a  subject  of  inquiry. 
Granting  that  the  defendant  knew  his  statement  was  absolutely 
false,  and  that  he  took  advantage  of  his  position  from  the  meanest 
of  motives,  he  still  goes  scot  free. 

Where  the  false,  defamatory  statement  is  only  conditionally 
privileged,  however,  the  good  or  bad  faith  of  the  defendant  is  a  very 
material  matter  of  inquiry.  Accordingly,  in  this  country,  when, 
counsel,  parties  or  witnesses  indulge  in  false  and  defamatory  state- 
ments, which  are  not  material  or  pertinent  to  the  questions  involved 
in  the  judicial  proceeding  in  which  they  are  made,  the  victim  may 
maintain  a  civil  action  therefor,  by  showing  that  the  defendant 
made  the  statement  in  bad  faith.  In  such  a  case,  the  question,  at 
issue  is  one  of  "  conduct,  of  motive,  of  good  faith  and  honest  puiv 
pose,  or  of  bad  faith  and  malicious  purpose."  '  The  plaintiff  must 
allege  that  the  statement  was  not  only  false  and  malicious,  but  that 
it  was  not  pertinent,  and  that  it  was  made  in  bad  faith.*  And  the 
burden  of  proof  is  upon  him  to  establish  these  allegations.* 

381.  Good  Faith  Presumed.  In  cases  of  conditional  privilege, 
it  will  be  observed,  the  law  presumes  the  defamatory  statement  to 
have  been  made  in  good  faith  and  for  an  honest  purpose ;  but  such 
presumption  is  not  conclusive,  and  the  victim  is  at  liberty  to  estab- 
lish, if  he  can,  bad  faith  and  malicious  purpose  on  the  part  of  his 
def  amer." 

This  presumption  of  good  faith  is  based  upon  the  nature  of  the 
occasion.  When  a  person  makes  a  defamatory  statement,  "  in  the 
discharge  of  some  public  or  private  duty,  whether  legal  or  moral, 

7.  White  V.  Carrol,  42  N.  Y.  161  10.  Cases  in  last  two  notes.  Henry 
(1870).  V.  Moberly,  6  Ind.  App.  490,  33  N.  E. 

8.  Hartung  v.  Shaw,  130  Mich.  981,  48  A.  L.  J.  34  (1893);  Strode  t. 
177,  89  N.  W.  701  (1902);  Mower  v.  Clement,  90  Va.  553,  19  S.  E.  177 
Watson,  11  Vt.  536,  34  Am.  Dee.  704  (1894) ;  Hubbard  v.  Allyn,  200  Mass. 
(1839);  Johnson  v.  Brown,  13  W.  166,  86  N.  E.  356  (1908).  "Wher» 
Va.  71  (1878) ;  Gosewich  v.  Doran,  an  alleged  libel  is  based  on  a  mis- 
161  Cal.  511,  119  Pac.  656  (1911).  statement  of   fact,   plaintiff  is   not 

9.  Richardson  v.  Gunby,  —  Kan.  required  to  prove  actual  malice:  " 
— ,  127  Pac.  533  (1912) ;  McDavItt  Melcher  v.  Beeler,  48  Colo.  233,  110 
V.  Boyer,  169  111.  475,  48  N.  E.  317  Pac.  181  (1910);  Tanner  v.  Steven- 
(1897);  CranfiU  v.  Hayden,  97  Tex.  son,  138  Ky.  578,  128  S.  W.  878 
544,  80  S.  W.  609  (1904).  (1910). 
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or  in  the  conduct  of  his  affairs,  in  matters  where  his  interest  is  con- 
cerned," the  occasion  is  privileged.  It  "  prevents  the  inference  of 
malice  which  the  law  draws  from  unauthorized  communications. 
If  fairly  warranted  hy  any  reasonable  occasion  or  exigency  and 
honestly  made,  such  communications  are  protected  for  the  common 
convenience  and  welfare  of  society ;  and  the  law  has  not  restricted 
the  right  to  make  them,  within  any  narrow  limits."  ** 

In  order  that  the  occasion  be  privileged,  the  duty  or  interest 
described  above  must  exist.  N"o  amount  of  good  faith  in  believing 
that  it  existed  will  avail  the  defendant."  "  Whether  the  occasion 
is  privileged,  if  the  f^ts  are  not  in  dispute,  is  a  question  of  law 
only,  for  the  judge,  not  for  the  jury.  If  there  are  questions  of  fact 
in  dispute  upon  which  the  question  depends,  they  must  be  left  to 
the  jury."*  But  when  the  jury  have  found  the  facts,  it  is  for  the 
judge  to  say  whether  they  constitute  a  privileged  occasion."  "  If 
the  occasion  is  privileged,  it  matters  not  whether  the  privilege  is 
based  upon  a  duty  or  an  interest  of  the  defendant,  he  is  entitled  to 
the  presumption  that  he  acted  in  good  faith.  "  The  privilege 
"would  be  worth  very  little  if  a  person  making  a  communication 
on  a  privileged  occasion,  were  to  be  required  in  the  first  place,  and 
as  a  condition  of  immunity,  to  prove  affirmatively  that  he  honestly 
believed  the  statement  to  be  true  *  *  *  JSTo  distinction  can 
be  drawn  between  one  class  of  privileged  communications  and  an- 
other." " 

382.  Defamation  in  the  Performance  of  a  Duty.  It  is  not 
necessary  that  the  duty  be  one  of  positive  legal  obligation,  enforce- 
able by  "  indictment,  action  or  mandamus ;  it  may  be  only  a  moral 
or  social  duty  of  imperfect  obligation."  ^    When  the  statement  is 

11.  Toogood  V.  Spyring,  1  C.  M.  &  341,  60  L.  J.  Q.  B.  577;  Fields  t. 
R.  181,  4  Tyr.  582  (1834) ;  Lewis  v.  Bynum,  156  N.  C.  413,  72  S.  E.  449 
Daily  News  Co.,  81  Md.  473,  32  At.    (1911). 

246,  29  L.  R.  A.  59  (1895) ;  Marks  v.  12a.  Whitley   v.    Newman,    9    Ga. 

Baker.  28  Minn.  162,  9  N.  W.  678  App.  89,  70  S.  E.  686  (1911). 

(1881) ;    Finley   v.    Steele,   159   Mo.  '     18.  Hebditch  v.  Mcllwaine  (1894) , 

299,  60  S.  W.  108  (1900) ;  Klinck  v.  2  Q.  B.  54,  63  L.  J.  Q.  B.  587. 

Colby,  46  N.  Y.  427  (1871);  Briggs  14.  Jenoure    v.    Delmege     (1891), 

V.   Garrett,  111   Pa.   404,  2  At.  513  A.  C.  73,  L.  J.  P.  C.  11. 

(1886).  16.  Harrison  v.  Bush,  5  E.  &  B. 

12.  Stuart  v.  Bell   (1891),  2  Q.  B.  344,   25   L.   J.   Q.   B.  25,  99    (1855); 

24 
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made  in  the  performance  of  a  duty  clearly  imposed  by  a  rule  o£ 
law,  courts  are  everywhere  agreed  that  the  occasion  is  a  privileged 
one."  When,  however,  the  duty  is  one  of  a  social  or  moral  nature, 
the  question,  whether  it  renders  the  occasion  privileged,  is  one 
upon  which  judicial  opinion  is  most  discordant." 

This  is  not  surprising,  because,  as  a  learned  judge  has  pointed 
out,  "  the  question  of  moral  or  social  duty  being  for  the  judge, 
each  judge  must  decide  it  as  best  he  can  for  himself."  "  On  the 
one  hand  are  judges  who  hold  that  the  moral  duty  not  to  publish 
matter  defamatory  of  another  which  he  does  not  know  to  be  true, 
is  stronger  than  the  duty  to  convey  to  a  third  person  that  which  he 
believes  to  be  true,  although  such  third  person  would  be  affected 
if  the  matter  were  true.^'  On  the  other  hand,  are  judges  who  hold 
that  a  person  having  information  materially  affecting  the  interests 
of  another,  is  under  a  stronger  social  and  moral  duty  to  communi- 
cate that  information,  than  to  guard  the  reputation  of  the  person 
defamed  by  such  information.^" 

383.  The  Performance  of  a  Duty  to  the  Public.  Examples  of 
privileged  occasions  connected  with  the  performance  of  a  public 
duty  are  numerous.  Charges  and  communications  made  in  the 
prosecution  of  an  inquiry  into  a  suspected  crime ;  ^'  complaints 

Rose  V.  Tholborn,  153  Mo.  App.  408,  18.  Lindley,    L.    J.,    in    Stuart    v. 

134  S.  W.  1093  (1911) ;  Nicholson  v.  Bell,  supra. 

Dillard,   137   Ga.   225,   73   S.   B.   382  19.  Coltman    and    Cresswell,    JJ.. 

(1911),  applying  Civil  Code  of  1910,  in  Coxhead  v.  Richards,  2  M.  G.  & 

§§  4436.  4437.  S.   569,   15   L.   J.-*  C.   P.   278    (1846); 

16.  Cooke  V.  Wildes,  5  B.  &  B.  328,  Earl,  J.,  in  Byam  v.  Collins,  111  N. 
24  L.  J.  Q.  B.  367  (1855);  Lawless  Y.  143,  19  N.  E.  75,  2  L.  R.  A.  129 
V.  Anglo-Egyptian  Cotton  Co.,  L.  R.  (1888) ;  Joanness  v.  Bennett,  5 
4  Q.  B.  262,  10  B.  &  S.  226,  38  L.  J.  Allen    (87  Mass.)    169   (1862). 

Q.  B.  129   (1869);   Byam  v.  Collins,  20.  Tindal,  C.  J.,  and  Erie,  j.,  In 

111  N.  Y.  143,  19  N.  E.  75,  2  L.  R.  A.  Coxhead  v.  Richards,  supra.—;.  Dan- 

129  (1888).  forth,  J.,  in  Byam  v.  Collins,  supra; 

17.  See  prevailing  and  dissenting  Richardson  v.  Gunby,  —  Kan.  — , 
opinions  in  Byam  v.  Collins,  su^ra,  127  Pac.  533  (1912). 

and  the  opposing  views  in  Coxhead  21.  Padmore  v.  Lawrence,  11  A. 
V.  Richards,  2  M.  G.  &  S.  569,  15  L.  &  E.  380,  3  P.  &  D.  209  (1840) ; 
J.  C.  P.  278  (1846),  and  in  Stuart  v.  Lightbody  v.  Gordon,  9  Scotch  Sess. 
Bell  (1891),  2  Q.  B.  341,  60  L.  J.  Q.  Cases  (4th  Ser.)  934  (1882);  Dale 
B.  577.  V.    Harris,    109    Mass.    193    (1872) ; 

Klinck  V.  Colby,  46  N.  Y.  427  (1871). 
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to  superior  officials  of  misconduct  on  the  part  of  subordinates ;  ^ 
arguments  presented  to  legislative  committees,  or  to  the  executive 
department,  against  a  bill  under  consideration ;  ^  charges  and  com- 
munications in  regularly  conducted  trials  before  the  proper  au- 
thorities of  religious,  social  and  similar  organizations,^  and  in  in- 
vestigations by  legislative  committees  concerning  the  fitness  of  ex- 
ecutive nominees  for  official  positions,^^*^  have  been  repeatedly  ad- 
judged to  be  statements  made  upon  a  privileged  occasion. 

In  all  of  liiese  cases,  however,  the  courts  have  been  careful  to 
point  out  the  limitations  of  the  privilege.  The  defendant  is  not 
allowed  to  abuse  the  occasion.  His  charges,  complaints  and  com- 
munications are  not  to  be  spread  broadcast  through  the  community. 
Their  dissemination  is  to  be  restricted  to  those  who  have  an  in- 
terest or  duty  in  dealing  with  them.^^  And  the  defendant  must 
act  in  good  faith.  If  he  does  not  know  or  believe  them  to  be  true, 
or  if,  when  stating  them,  he  is  not  discharging  a  duty  or  protecting 
his  legitimate  interests,  he  exceeds  the  privilege  of  the  occasion, 
and  becomes  liable  for  the  harm  done  to  the  plaintiff  by  his  defama- 
tory communications.^  In  such  circumstances,  he  is  said  to  act 
niala  fide;  to  be  prompted  by  an  indirect  and  wrong  motive;  to  be 

22.  Harrison  v.  Bush,  5  E.  &  B.  24a.  Tuohy  v.  Halsell,  —  Okla. 
344,  25  L,.  J.  Q.  B.  25,  99  (1855);  — ,  128  Pac.  126  (1912);  Posnett  v. 
Proctor  v.-  Webster,  16  Q.  B.  D.  112,  Marble,  62  Vt.  481,  20  At.  813,  11  L. 
55  L.  J.  Q."b.  150  (1885);  Jenour©  R.  A.  162,  22  Am.  St.  R.  126  (1890). 
V.  Delmege  (1891),  A.  C.  73,  60  L.  J.  25.  Cases  in  last  four  notes? 
P.  C.  11;  Mclntyre  v.  McBean,  13  Hocks  v.  Sprangers,  113  Wis.  123, 
Up.  Can.  Q.  B.  534  (1856);  Brana-  87  N.  W.  1101  (1902),  holding  that 
man  v.  Hinkle,  137  Ind.  496,  37  N.  a  statement  by  one  member  of  a 
E.  546  (1893) ;  Wleman  v.  Mabee,  church  to  another  concerning  the 
45  Mich.  484,  40  Am.  R.  477  (1881).  chastity  of  a  third,  over  whom  such 

23.  Woods  V.  Wlman,  122  N.  Y.  other  had  no  power  of  discipline, 
445,  25  N.  E.  919  (1890).  is  not  made  on  a  privileged  occa- 

24.  Etchison  v.  Pergerson,  88  Ga.  sion;  Kruse  v.  Rabe,  80  N.  J.  L.  378, 
620,  15  S.  E.  680  (1891) ;  Redgate  v.  79  At  316,  22  Ann.  Cas.  477,  and 
Roush,  61  Ks.  480,  59  Pac.  1050  note,  33  L.  R.  A.,  N.  S.  783  (1910), 
(1900);  Piper  v.  Woolman,  43  Neb.  advice  by  attorney  to  client  about 
280,  61  N.  W.  588  (1895) ;  Shurtleff  a  third  party  was  given  with  undue 
V.  Stevens,  51  Vt.  501  (1879) ;  York  publicity,  and  privilege  lost. 

V.    Pease,    2    Gray    (68   Mass.)    282       26.  Jackson  v.  Hopperton,  16  C.  B. 
(1854);   Holt  v.  Parsons,  23  Tex.  9   N.  S.  829,  12  W.  R.  913  (1864). 
(1859). 
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impelled  by  actual  malice.  - "  When  a  defendant  claims  that  the 
occasion  of  a  libel  or  slander  is  privileged,  and  when  it  is  held 
by  a  judge,  whose  duty  it  is  to  decide  the  matter,  that  the  occasion. 
is  privileged,  the  question  arises — ^under  what  conditions  can  the 
defendant  take  advantage  of  the  privilege?  If  the  occasion  is 
privileged,  it  is  for  some  reason,  and  the  defendant  is  entitled  to 
the  protection  of  the  privilege  if  he  uses  the  occasion  for  that  rea- 
son, but  not  otherwise.  If  he  uses  the  occasion  for  an  indirect  rea- 
son or  motive,  he  uses  it,  not  for  the  reason  which  makes  it  privi- 
leged, but  for  another."  ^ 

384.  Defamation  in  Judicial  Proceedings.  We  have  seen  that 
this  is  not  absolutely  privileged  in  this  country.  And  yet  it  is  not 
subject  to  the  rules  which  govern  eases  of  qualified  privilege.  If 
the  defamation  is  pertinent  and  material  to  the  controversy,  it  is 
not  actionable,  though  it  be  both  false  and  malicious."*  This 
privilege  is  said  to  be  based  on  a  wholesome  public  policy  which  re- 
gards the  public  good,  resulting  from  a  free  and  untrammeled  in- 
quiry in  courts  of  justice  as  paramount  to  the  redress  of  occasional 
private  wrongs  which  may  result  from  an  abuse  of  the  privilege.^'** 

385.  Reports  of  Public  Proceedings.  It  has  long  been  settled 
that  the  publication  of  judicial  proceedings  is  conditionally  privi- 
leged— the  condition  being  that  the  proceedings  are  public,  are 
decent  and  fit  for  publication,  and  that  the  reports  are  full  and 
fair,  and  their  publication  not  inspired  by  actual  malice.^    The 

27.  Brett,  L.  J.,  in  Clark  v.  Moly-  obscene  and  blasphemous  libels,  as 
neux,  3  Q.  B.  D.  237,  47  L.  J.  Q.  B.  reports  of  judicial  proceedings; 
230   (1877).  Cowley   v.    Pulslfer,   137   Mass.    392 

27a.  Miller  v.  Gust,  —  Wash.  — ,  (1884) ;    and   Park   v.   Detroit  Free 

127  Pac.  845  (1912),  and  authorities  Press  Co.,  72   Mich.   560,  40   N.  W. 

cited  in  the  opinion.  731    (1888),   reports   of   papers  not 

27b.  Abbott  v.  Nat  Bank  of  Com-  used    in    open    court;    Boogher  v. 

merce,    20   Wash.   552,   56    Pac.   376  Knapp,    97    Mo.    122,    11    S.    W.    45 

(1899).  (1889) ;  Millisch  v.  Lloyds,  13  Cox  C. 

28.  R.  V.  Wright,  8  D.  &  B.  293  C.  575,  46  L.  J.  C.  P.  405  (1877),  the 
(1799) ;  Ryalls  v.  Leader,  L.  R.  1  question  was  for  jury  whether  the 
Exch.  296,  4  H.  &  C.  555,  35  L.  J.  Ex.  report  gave  to  readers  a  fair  notion 
185  (1866) ;  Re  Evening  News,  3  T.  of  what  took  place  in  open  court; 
L.  R.  255  (1886) ;  R.  v.  Carlile,  3  B.  Stevens  v.  Sampson,  5  Ex.  D.  53,  49 
&  Aid.  167  (1819).  The  last  two  L.  J.  Q.  B.  120  (1879),  and  Brown  v. 
cases    involved   the    publication    o:  Prov.  Tel.  Co.,  25  R.  I.  117,  54  At. 
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Teports  of  such  proceedings  are  usually  made  without  reference  to 
the  individuals  concerned,  and  for  the  information  and  benefit  of 
the  public.  The  law,  therefore,  presumes  that  they  are  made  in 
good  faith.  Moreover,  the  advantage  to  the  community,  from 
having  the  proceedings  of  courts  of  justice  universally  known,  is 
deemed  to  more  than  counterbalance  the  inconvenience  and  hard- 
ship to  the  private  persons,  whose  reputation  may  be  harmed  by 
reports  of  such  proceedings.^'  This  rule,  according  to  the  weight 
of  modem  authority,  both  in  England  and  in  this  country,  applies 
to  preliminary  investigations,  and  ex  parte  proceedings,  which 
must  result  in  a  fin^l  determination,'"  but  not  to  a  petition  for 
the  removal  of  an  attorney  from  the  bar,  before  any  opportunity 
for  action  thereon.'"^ 

The  full  and  fair  reports  of  parliamentary  and  legislative  pro- 
ceedings are  also  conditionally  privileged,  for  reasons  similar  to 
those  which  apply  to  the  publication  of  reports  of  judicial  proceed- 
ings.^^ No  privilege  attaches,  however,  to  the  publication  of  a 
resolution  of  a  city  council,  which  is  not  within  the  scope  of  its 
official  authority,'^  nor  of  the  slander  by  a  murderer  at  the  time  of 
his  execution.'^ 

1061  (1903).  Reports  were  unfair  Assoc.  (1893),  1  Q.  B.  65,  62  L.  J.  Q. 
and  malicious:  Dorr  v.  U.  S.,  195  B.  152;  McBee  v.  Fulton,  47  Md.  403, 
U.  S.  138,  24  Sup.  Ct.  808,  1  Ann.  28  Ain.  R.  465  (1877);  Saunders  v. 
Cas.  697  (1904),  sensational  head-  Baxter,  6  Heisk.  (53  Tenn.)  369 
lines  made  the  report  unfair;  Com-  (1871);  Metcalf  v.  Times  Pub.  Co., 
mercial  Pub.  Co.  v.  Smith,  149  Fed.  20  R.  I.  674,  72  Am.  S.  R.  900  (1898) ; 
704,  79  C.  C.  A.  410  (1907),  question  Conner  v.  Standard  Pub.  Co.,  183 
for  the  jury.  Mass.  474,  67  N.  E.  596  (1903). 

29.  Wason  v.  Walter,  L.  R.  4  Q.  30a.  Cowley  v.  Pulsifer,  137  Mass. 
B.  73,  8  B.  &  S.  671,  38  L.  J.  Q.  B.  392.  Accord,  Nixon  v.  Dispatch  P. 
34  (1868) ;  Lewis  v.  Levy,  E.  B.  &  Co.,  101  Minn.  309,  112  N.  W.  258,  11 
E.   537,  27  L.   J.  Q.   B.   282    (1857);    Ann.  Cas.  161  (1907). 

Beiser   v.    Scripps-McRae   Pub.   Co.,  31.  R.  'v.  Wright,  8   D.   &  B.   293 

113  Ky.   383,  68   S.  W.   457    (1902);  (1799);    Wason   v.   Walter,   L.   R.   4 

Ackerman  v.  Jones,  37  N.  Y.  Supe-  Q.  B.  73,  8  B.  &  S.  671,  38  L.  J.  Q.  B. 

rior  Ct.  42  (1874),  holding  Ch.  130,  34  (1868);  Kane  v.  Mulvaney,  Ir.  R. 

L.  1854,  now  Code  of  Civil  Proc,  §  2  C.  L.  402  (1866). 

1907,  merely  delaratory  of  the  com-  32.  Trebby  v.  Transcript  Pub.  C3o., 

mon  law  on  this  point.  74  Minn.   84,   76   N.   W.   961    (1898). 

30.  Cases  in  last  note;  also,  TTsill  But  privilege  attaches  to  the  discus- 
T.  Hales,  3  C.  P.  D.  319,  47  L.  J.  C.  sions  In  such  assemblies.  Aladill 
P.    323    (1878);    Kimber    v.    Press  v.  Currie,  168  Mich.  546,  134  N.  W. 
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The  burden  of  showing  that  the  occasion  is  privileged  is  on  the 
publisher  of  defamatory  statements  made  at  public  meetings.^^'' 

In  this  country,  the  publication  of  the  proceedings  of  quasi- 
'  public  bodies,  such  as  the  State  Medical  Societies  and  ecclesiastical 
commissions,  has  been  deemed  conditionally  privileged ;  '^  aild  in 
England,  the  official  publication  by  such  bodies  of  their  proceed- 
ings is  conditionally  privileged.^ 

386.  Nevirspaper  Reports  of  Public  Meetings.  No  privilege 
attaches,  at  common  law,  to  the  reports  in  the  public  prints,  of 
other  proceedings  than  those  above  considered.  "  Professional  pub- 
lishers of  news  are  not  exempt,  as  a  privileged  class,  from  the  con- 
sequences of  damage  done  by  false  news.  Their  communications 
are  not  privileged  merely  because  made  in  public  journals."  '^  In 
England,  and  in  some  of  our  States,  statutes  have  been  passed 
modifying  this  rule  of  the  common  law,  and  providing  that  fair 
and  accurate  reports  of  legislative  and  other  public  meetings  shall 
be  conditionally  privileged.^^ 

387.  Defamation  in  the  Performance  of  Private  Duty.     The 

1004  (1912).  The  resolution  declared  Eagle  Lodge,  26  Ks.  384,  41  Am.  R. 
that  the  plaintiff  was  a  disreputable  316  (1881) ;  ShurtlefE  v.  Stevens,  51 
person  and  had  made  an  intention^  Vt.  501,  31  Am.  R.  698  (1879'' ;  Bass 
ally  false  and  malicious  report  v.  Matthews  —  Wash.  — ,  124  Pac. 
about  the  city's  credit.     The  court   384  (1912). 

declared  that  the  council  "  had  no  34.  Albutt  v.  Gen.  Med.  Council, 
more  authority  to  libel  the  private  23  Q.  B.  B.  400,  58  L.  J.  Q.  B.  606 
character  of  a  private  citizen,  than    (1888). 

an  assemblage  of  private  citizens  35b  Barnes  v.  Campbell,  59  N.  H. 
would  have,"  citing  Buckstaff  v.  128  (1879);  Davison  v.  Duncan,  7 
Hicks,  94  Wis.  34,  68  N.  W.  403.  59  E.  &  B.  229,  26  L.  J.  Q.  B.  104  (1857) ; 
Am.  S.  R.  853  (1896).  Pui-eell  v.   Sowler,   2   C.  P.   D.   215, 

32a.  Sanford  v.  Bennett,  24  N.  Y.  46  L.  J.  C.  P.  308  (1877) ;  Kimball  v. 
20  (1861),  applying  Ch.  130,  L.  1854,  Post  Pub.  Co.,  199  Mass.  248,  85  N. 
now  N.  Y.  Code  of  Civil  Proc,  §  E.  103,  19  L.  R.  A.,  N.  S.  862  (1908). 
1907.  3«.  Kelly  v.  O'Malley,  6  T.  L.  R.  62 

32b.  Montgomery  V.  New  Era  Pub.  (1889);  Chaloner  v.  Landsdown,  10 
Co.,  229  Pa.  165,  78  At.  85,  22  Ann.  T.  L.  R.  290  (1894),  applying  51  & 
Cas.  375,  and  note  (1910) ;  Heb-  52  Vict,  c.  64,  sec.  4.  (Law  of  Libel 
ditch  V.  Mac  Ilwaine  (1894),  2  Q.  B.  Amendment  Act,  1888);  Garby  v. 
54,  58,  63  L.  J.  Q.  B.  587.  Bennett,  166  N.  Y.  392,  59  N.  E.  1117 

33.  Barrows  v.  Bell,  7  Gray  (73  (1901),  under  §  1907  N.  Y.  Code  of 
Mass.)    301    (1856);    Kirkpatrick   v.  "Civil  Procedure. 
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commonest  example  of  this  species  of  conditional  privilege  is  af- 
forded by  statements  of  employers  about  servants.  While,  as  we 
have  seen  in  a  former  connection,  an  employer  is  under  no  legal 
duty  to  a  servant  to  give  him  a  character,^'  and  is  under  no  legal 
duty,  either,  to  ansvsrer  inquiries  about  him  by  one  about  to  employ 
him,  he  is  imder  a  private,  moral  duty  of  answering  such  inquiries. 
Accordingly,  the  law  presumes  that  in  making  such  answers,  he 
acts  in  good  faith.  If  they  contain  defamatory  statements  about 
the  servant,  he  cannot  recover  against  the  employer  without  show- 
ing that  the  latter  was  inspired  by  actual  malice.^ 

In  England,  it  is  settled  that  the  employer's  statement  is  con- 
ditionally privileged",  even  when  volunteered  to  one  about  to  em- 
ploy tlie  sei'vant.^  This  view  is  sustained  by  considerable  au- 
thority in  this  country^"  and  seems  sound  in  principle.  A  com- 
mimication,  retracting  a  favorable  character,*^  as  well  as  a  state- 
ment of  reasons  for  dismissing  a  servant,*^  made  to  the  latter,  or 
bis  parents,  or  guardians,  or  fellow  servants,  is  also  conditionally 
privileged.  These  are  but  applications  of  the  general  rule,  that  a 
statement  upon  a  subject  in  which  the  utterer  has  an  interest, 
right  or  duty,  to  one  having  a  corresponding  interest,  right  or 
duty,  is  conditionally  privileged."* 

37.^Supra,  Chap.  III.  308.  20  L.  J.  Q.  B.  313  (1851) ;  Som- 

38.  Edmonson  v.  Stevenson,  Bui.  ervllle  v.  Hawkins,  10  C.  B.  590,  20 
N.  P.  8  (1766) ;  Child  v,  Affleck,  9  B.  L.  J.  C.  B.  131  (1885) ;  Hunt  v.  Great 
&  C.  403,  4  M.  &  R.  338  (1829);  N.  Ey.  (1891),  2  Q.  B.  189,  60  L.  J. 
Hollenbeck  v.  Ristine,  105  la.  488;  Q.  B.  498;  Dale  v.  Harris,  109  Mass. 
75  N.  W.  355  (1898) ;  Billings  v.  193  (1872) ;  Hebner  v.  Great  N.  Ry., 
Fairbanks,  139  Mass.  66,  29  N^,  E.  78  Minn.  289,  80  N.  W.  1128  (1899) ; 
544  (1885).  Missouri  Pac.  Ry.  v.  Richmond,  73 

39.  Coxhead  v.  Richards,  2  C.  B.  Tex.  568,  11  S.  "W.  555  (1889). 

569,  15  L.  J.  C.  B.  278  (1846).    Tin-       42a.  Abraham  v.  Fox,  52  Fla.  151, 

dal's  opinion  is  now  recognized  as  42  So.  591,  10  Ann.  Cas.  1148  (1906), 

stating  the  correct  rule.    See  Stuart  with  valuable  note;  Tanner  v.  Stev- 

v.  Bell  (1891),  2  Q.  B.  341,  60  L.  J.  enson,  138  Ky.   578,  128  S.  W.  878, 

Q.  B.  577.  30  L.  R.  A.,  N.  S.  200  (1910) ;  Holmes 

40.  Hart  v.  Reed,  1  B.  Mon.  (40  v.  Royal  Fraternal  Union,  222  Mo. 
Ky.)  166  (1840) ;  Fresh  v.  Cutter,  73  556,  121  S.  W.  100,  26  L.  R.  A.,  N.  S. 
Md.  87.  20  At.  774  (1890);  Noonan  1080  (1909);  Konkle  v.  Haven,  140 
V.  Orton,  32  Wis.  106  (1873).  Mich.  472,  103  N.  W.  850  (1905),  let- 

41.  Gardner  v.  Slade,  13  Q.  B.  796,  ter  from  church  member  to  the  eld- 
18  L.  J.  Q.  B.  334  (1849) ;  Fowles  v.  ers  of  the  church  concerning  one 
Bowen,  30  N.  Y.  20  (1864).  who  was  about  to  become  pastor. 

42.  Taylor  v.   Hawkins,  16  Q.  B. 
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388.  Duty  Arising  from  the  Family  Relation.  Close  family- 
relationship  imposes  a  duty  upon  persons  to  communicate  informa- 
tion to  their  relatives  about  third  persons,  which  does  not  esdst  in  ' 
the  case  of  strangers.  Accordingly,  a  son-in-law  acts  upon  a  privi- 
leged occasion,  in  giving  to  his  widowed  mother-in-law  informa-  - 
tion  derogatory  to  the  character  of  one  whom  sha  is  about  to 
marry.'^ 

389.  Duty  of  Mercantile  Agencies  and  Credit  Associations. 

Statements  rendered  by  mercantile  or  collection  agencies  to  per- 
sons, making  inquiries  about  persons  with  whom  they  propose  to 
deal,  are  clearly  privileged."  Whether  the  circulation  among  all  of 
their  subscribers  of  a  sheet  containing  such  statements,  is  privi- 
leged, is  a  question  upon  which  authorities  differ.*^  In  a  leading 
case,  the  majority  of  the  court  held  it  was  not  privileged.^  Credit 
associations,  organized  for  the  mutual  benefit  of  their  members, 
have  been  held  subject  to  the  foregoing  rules  in  this  country.*'  It  is 
quite  important,  however,  that  the  agency  or  association  reports 
only  the  information  which  it  has  received,  and  reports  that  with 
substantial  accuracy.  If  it  carelessly  makes  a  mistake  in  report- 
ing, its  privilege  may  be  forfeited.**    Until  recently,  the  English 

43.  Todd  V.  Hawkins,  8  C.  &  P.  88,  Ga.  172  (1886) ;  Newbold  v.  Brad- 
2  M.  &  R.  20  (1837),  cited  approv-  street,  57  Md.  38.  40  Am.  R.  426 
ingly  in  Byam  v.  CkJllins,  111  N.  Y.  (1881) ;  PoUasky  v.  Minchener,  81 
143,  19  N.  E.  75,  2  L.  R.  A.  129  Mich.  280,  46  N.  W.  5  (1890);  Mit- 
(1888) ;  Bayssett  v.  Hire,  49  La.  chell  v.  Bradstreet,  116  Mo.  226,  22 
Ann.  904,  22  So.  44  (1897).  S.     W.     358     (1893) ;     Sunderlin    v. 

44.  Rowland  v.  Blake  Mfg.  Co.,  Bradstreet,  46  N.  Y.  188,  7  Am.  R. 
156  Mass.  543,  31  N.  E.  656  (1892)-  322  (1871);  Bradstreet  v.  Gill,  72 
Ormsby  v.  Douglass,  37  N.  Y.  477  Tex.  115,  9  S.  W.  753,  2  L.  R.  A.  405 
(1868);  S.  P.  in  Waller  v.  Lock,  7  (1898);  State  v.  Lonsdale,  48  Wis. 
Q.  B.  D.  622,  51  L.  J.  Q.  B.  274  348,  4  N.  W.  390  (1879) ;  Trussell  v. 
(1882);  Robshaw  v.  Smith,  38  L.  T.  Scarlett.  18  Fed.  214  (1882),  with 
423  (1878).  note;   Locke  v.  Bradstreet,   22  Fed. 

45.  See  Douglass  v.  Daisley,  114  771  (1885). 

Fed.  628,  52  C.  C.  A.'  324,  57  L.  R.  47.  Woodhouse      v.      Powles,      43 

A.  475  (1892),  and  authorities  cited.  Wash.  617,  86  Pac.  1063,  8  L.  R.  A., 

Also  Odgers,  Libel  and  Slander  (3d  N.  S.  783,  and  note  (1906). 

Ed.)  273.  48.  Douglass  v.  Daisley,  114  Fed. 

4«.  King  V.  Patterson,  49  N.  J.  L.  628.  52  C.  C.  A.  324,  57  L.  R.  A.  475 

417,  9  At.  705,  60  Am.  R.  622  (1887).  (1902).     In   this  case  the   intorma- 

See  also  Johnson  v.  Bradstreet,  77  tion  received  was  that  Daisley  had 
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"View  appeared  to  be  that  the  circulation  of  the  agency  sheets 
among  all  the  subscribers  was  privileged,  "  as  being  a  reasonable 
and  usual  method  of  conveying  to  the  subscribers  the  information 
which  they  needed,  for  the  safe  conduct  of  their  business."  **^ 
But  the  Privy  Council  has  declared  that  such  agencies  do  not 
gatlier  and  disseminate  information  in  the  general  interest  of  so- 
ciety and  from  a  sense  of  duty,  but  "  from  motives  of  self  interest 
by  those  who,  for  the  convenience  of  a  class,  trade  for  profit  in  the 
characters  of  other  persons,  and  who  offer  for  sale  information 
which,  however  cautiously  and  discreetly  sought,  may  have  been 
improperly  obtained."  ''*'' 

390.  Volunteered    Statements   for   the   Benefit   of   Recipient. 

J  The  older  view  in  England,  and  that  which  obtains  in  some  of  our 
States,  as  we  have  seen,  is  that  one  who  volunteers  information  to 
another,  who  has  not  asked  for  it,  and  with  whom  the  volunteer 
has  no  confidential  relations,  nor  common  interests,  acts  at  his 
peril.  If  the  information  is  defamatory  of  a  third  person  and  false, 
he  is  liable  for  the  damage  done  to  such  person's  reputation.  He 
is  not  acting  upon  a  privileged  occasion.''^ 

The  present  English  rule,  and  that  which  seems  to  be  gaining 
favor  in  this  country,^**  has  been  stated  as  follows :  "  Where  a 
person  is  so  situated  that  it  becomes  right  in  the  interests  of  so- 
ciety that  he  should  tell  to  a  third  person  certain  facts,  then  if  he 
bona  fide  and  without  malice  does  tell  them,  it  is  a  privileged  com- 
munication." ^  "  It  is  not  necessary  in  all  cases  that  the  in- 
assigned  certain  property,  to  T.,  to  49.  King  v.  Watts,  8  C.  &  P.  614 
secure  him  for  indorsing  a  note.  (1838) ;  Buisson  v.  Huard,  106  La. 
The  report  made  by  the  agency  was  768,  31  So.  293  (1901)  is  based  upon 
that  he  had  assigned  to  T.  for  the  the  fact  that  the  defendant  did  not 
benefit  of  his  creditors.  Held,  that  volunteer  the  statement  complained 
it  was  a  question  for  the  jury,  of,  but  made  it  in  response  to  in- 
whether   the    mistake   was    due    to  quiries. 

carelessness,  so  as  to  destroy  the  49a.  Bohling^  v.  Germania  L.  Ins. 
privilege;  Mclntyre  y.  Weinert,  195  Co.,  —  Arli.  — ,  140  S.  W.  257,  36  L. 
Pa.  52,  45  At.  666  (1900).  R.  A.,  N.  S.  449,  with  note  (1911). 

48a.  Boxsius  V.  Goblet  Freres  50.  Davies  v.  SHead,  L.  R.  5  Q.  B. 
(1894),  1  Q.  B.  842,  63  L.  J.  Q.  B.  608,  39  L.  J.  Q.  B.  202  (1870),  Black- 
401;  Andrews  v.  Nott  Bower  (1895),  burn,  J.,  followed  in  Stuart  y.  Bell 
1  Q.  B.  888,  64  L.  J.  Q.  B.  536.  (1891),  2  Q.  B.  341,  60  L.  J.  Q.  B. 

48b.  Macintosh  v.  Dun   (1908),  A.   577. 
C.  390,  400,  77  L.  J.  P.  C.  113. 
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formation  should  be  given  in  answer  to  an  inquiry." ''  The  dif- 
ficulty in  applying  this  rule,  it  will  be  observed,  arises  in  the  an- 
swer to  the  question,  "  Was  it  right  in  the  particular  case,  to  volun- 
teer to  the  third  person  the  statement  complained  of  ? "  As  this 
question  is  for  the  judges,  "  each  judge  must  decide  it  as  best  he 
can  for  himself."  °^ 

391.  Defamation  in  Self -Defense.  The  rule  on  this  topic  has 
been  formulated  as  follows :  "  Every  statement  made  with  the 
object  of  protecting  some  interest  of  the  writer  or  speaker,  and 
reasonably  necessary  for  such  purpose,  is  conditionally  privi- 
leged." ^^  This  interest  may  relate  to  the  writer's  or  speaker's 
reputation,"  or  to  his  property,^  and  it  may  be  an  interest  be- 
longing to  him  exclusively,^'  or  to  him  in  common  with  others." 

392.  Fair  Comment.  This  defense  has  been  confounded  at 
times  with  that  of  conditional  privilege;^  but  the  distinction  be- 
tween the  two  is  perfectly  clear  and  well  settled-^**  When  a  de- 
fendant sets  up  the  defense  of  conditional  privilege  he  asserts  and 
must  prove  that  he  stands  in  such  a  relation  to  the  facts  of  the 
case,  that  he  is  justified  in  saying  or  writing  what  would  be  slan- 

51.  Jessel,  M.  R.,  In  Waller  v.  his  property  was  in  danger  from  the 
Lock,  7  Q.  B.  D.  621,  51  L.  J.  Q.  B.    plaintiff's  misconduct. 

274   (1882).  56.  Smith  v.  Smith,  73  Mich.  445. 

52.  Lindley,  L.  J.,  In  Stuart  v.  41  N.  W.  499,  3  L..  R.  A.  52,  16  Am. 
Bell  (1891),  2  Q.  B.  341,  60  L.  J.  Q.    S.    R.    594     (1889);     Livingston    v. 

B.  577.  Bradford,   115   Mich.   140,  73   N.  W. 

53.  Eraser's    Law    of    Libel'    and   135  (1897). 

Slander    (3d  Ed.),   p.   135.     Accord,  57.  Caldwell  v.  Story,  107  Ky.  10, 

Wells  V.  Pyne,  141  Ky.  578,  133  S.  W.  52    S.    W.    850     (1899) ;     Finley    v. 

575   (1911).                                 '        '  Steele,   159   Mo.   299,   60   S.   W.   109 

54.  Koenig  v.  Ritchie,  3  F.  &  F.  (1900) ;  Warner  v.  Mo.  Pac.  Ry.,  112 
413    (1862);    Laugton   v.   Bishop   of  Fed.  114   (1901). 

Sudor,  L.  R.  4  P.  C.  495,  42  L.  J.  P.       58.  Kenwood  v.  Harrison,  L.  R.  7 

C.  11  (1872) ;  Shepherd  v.  Baer,  96  C.  P.  606,  41  L.  J.  C.  P.  206  (1872) ; 
Md.  152,  53  At.  790  (1902).  Ross  v.  Ward,  14   S.  D.  240,  85  N. 

5a.  Squires  v.  Wason  Mfg.  Cto.,  W.  182  (1901) ;  Schull  v.  Hopkins, 
182  Mass.  137,  65  N.  E.  32  (1902).  26  S.  W.  21,  127  N.  W.  550  (1910). 
In  Browning  v.  Comm.,  116  Ky.  282,  58a.  It  seems  to  be  recognized 
76  S.  W.  19  (1904),  it  was  held  that  now  in  Massachusetts.  Hubbard  v. 
defendant  must  show,  that  he  had  Allyn,  200  Mass.  166,  170,  86  N.  E. 
reasonable  ground  to  believe,  that  356    (1908) ;    Comm.    v.    Pratt,    208 

Mass.  551,  559,  95  N.  E.  105  (1911). 
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derous  or  libelous  in  any  one  else.  When  his  defense  is  fair  com- 
ment, he  asserts  that  he  has  done  only  what  every  one  has  a  right 
to  do,  and  that  his  utterance  is  not  a  libel,  or  slander,  and  would 
not  be  a  libel  or  slander  by  whomsoever  published.^'  To  quote 
from  a  recent  decision,  "  Comment  of  this  kind  is  not  privileged 
by  reason  of  the  occasion.  What  is  really  meant  is  that  fair  and 
bona  fide  comment  and  criticism  upon  matters  of  public  concern 
is  not  libel,  and  that  the  words  are  not  defamatory."  ^^^ 

393.  Subjects  of  Fair  Comment.  Speaking  generally,  any  mat- 
ter of  public  interest  is  a  proper  subject  of  fair  comment.  "  N^oth- 
ing  is  more  important,"  in  the  language  of  an  eminent  English 
judge,  "  than  that  fair  and  full  latitude  of  discussion  should  be  al- 
lowed to  writers  upon  any  public  matter,  whether  it  be  the  con- 
duct of  public  men  or  the  proceedings  in  courts  of  justice,  or  in 
Parliament,  or  the  publication  of  a  scheme,  or  a  literary  work."  ^^ 
This  principle  has  found  expression  in  various  constitutional  pro- 
visions in  this  country.  For  example,  the  Maryland  Declaration  of 
Eights  asserts,  "  that  any  citizen  of  the  State  ought  to  be  allowed 
to  speak,  write  and  publish  his  sentiments  on  all  subjects,  being 
responsible  for  the  abuse  of  that  privilege."  " 

The  subjects  of  fair  comment  which  are  most  frequently  in- 
volved in  actions  for  defamation,  are  (1)  the  character  and  con- 
duct of  public  men  or  candidates  for  oflBce,  and  (2)  literary,  artis- 
tic or  commercial  productions,  offered  to  the  public.^^ 

59.  Blackburn,  L.  J.,  In  Campbell  61.  Quoted  and  explained  in  Cof- 
V.  Spottfswoode,  3  B.  &  S.  769,  32  fln  v.  Brown,  94  Md.  190,  50  At.  567 
Li.  J.  Q.  B.  185  (1863).  (1901);     Ddener     v.    Star-Chronicle 

'59a.  Merrey     v.     Guardian     Pub.  Pub.  Co.,  232  ^D.  416,  132  S.  W.  1143 

Co.,  79  N.  J.  L.  177,  184,  74  At.  464  (1910). 

(1909).  Accord,  Diener  v.  Star-  62.  Ogders,  Libel  and  Slander 
Chronicle  Pub.  Co.,  232  Mo.  416,  132  (3d  Ed.),  p.  46,  classifies  these  top- 
s'. W.  1143  (1910) ;  Cook  v.  Publish-  ics  as  follows:  "  1.  Affairs  of  State, 
ing  Co.,  241  Mo.  326,  357,  359,  145  2.  The  Administration  of  Justice. 
S.  W.  480  (1912);  Bingham  v.  Gay-  3.  Public  Institutions  and  Local  Au- 
nor,  203  N.  Y.  27,  33,  96  N.  E.  84  thorities.  4.  Ecclesiastical  Matters. 
(1911).  5.  Books,  Pictures  and  Architecture. 

60.  Qrompton,  J.,  in  Campbell  v.  6.  Theatres,  Concerts  and  other  pub- 
Spottiswoode,  3  B.  &  S.  769,  32  I#.  J.  lie  entertainments.  7.  Other  appeals 
Q.  B.  185  (1863).  to  the  Public." 
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394.  The  Criticism  of  Public  Men.  "  The  full  liberty  of  public 
writers  to  comment  on  the  conduct  and  motives  of  public  men  has 
only  in  very  recent  times  been  recognized.*^  Comments  on  gov- 
ernment, on  ministers  and  officers  of  State,  on  members  of  both 
houses  of  parliament,  on  judges  and  other  public  functionaries  are 
now  made  every  day,  which  half  a  century  ago  would  have  been 
the  subject  of  actions,  or  of  ex  officio  informations,  and  would  have 
brought  down  fine  and  imprisonment  on  publishers  and  authors. 
Yet  who  can  doubt  that  the  public  are  gainers  by  the  change,  and 
that,  though  injustice  may  often  be  done,  and  though  public  men 
may  often  have  to  smart  under  the  keen  sense  of  wrong  inflicted 
by  hostile  criticism,  the  nation  profits  by  public  opinion  being  thus 
freely  brought  to  bear  on  the  discharge  of  public  duties  ?  "  ** 

That  there  is  a  clear  distinction  between  the  publication  of  per- 
sonal abuse,  and  of  fair  comment  upon  the  conduct  and  official 
character  of  men,  engaged  in  managing  public  or  semi-public  af- 
fairs, is  now  well  settled.  Judge  Cooley,  speaking  for  the  Su- 
preme Court  of  Michigan,*^  once  declared :  "  It  is  very  certain  that 
no  declaration  of  this  or  any  other  court  can  convince  the  comnion 
reason,  that  this  distinction  is  not  plain  and  palpable.  Pew 
wrongs  can  be  greater  than  the  public  detraction  which  has  only 
abuse,  or  profit  from  abuse,  for  its  object.  Few  duties  can  be 
plainer  than  to  challenge  public  attention  to  official  disregard  of 
principles  which  protect  public  and  personal  liberty."  Chief  Jus- 
tice Cockbum  stated  the  rule  upon  this  topic  as  follows :  "  Where 
the  public  conduct  of  a  public  man  is  open  to  animadversion,  and 
the  writer  who  is  commenting  upon  it  makes  imputations  on  his 
motives,  which  arise  fairly  and  legitimately  out  of  his  conduct, 
so  that  a  jury  shall  say  that  the  criticism  was  not  only  honest, 
but  was  also  well  founded,  an  action  is  not  maintainable."  ^''^ 

63,  It  was  established  in  this  65.  Miner  v.  Tribune  Co.,  49  Mich, 
country  much  earlier  than  in  Bug-   358,  13  N.  W.  773  (1882). 

land.    See  Hogg  v.  Dorrah,  2  Porter       65a,  Campbell  v.   Spottiswoode,  3 

(Ate.),   212    (1835) ;    Sillars   v.   Col-  B.  &  S.  769.  32  L.  J.  Q.  B.  185  (1863). 

lier,  151  Mass.     50,    23    N.    E.     723  This  topic    is    admirably  discussed 

(1890).  in  Pollock  on  Torts  (9th  Ed.),  262- 

64.  Cockbum,  C.  J.,  in  Wason  v.  271.  ^^ 
Walter,  L.  R.  4  Q.  B.  73,  8  B.  &  S. 

671,  38  L.  J.  Q.  B.  34   (1868). 
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395.  What  Comment  on  Personal  Conduct  Is  Fair.  Whether 
a  particular  statement  is  an  unfair  aspersion  of  personal  charac- 
ter, or  a  fair  comment  upon  public  conduct,  is  generally  a  ques- 
tion for  the  jury.*^  In  the  Kentucky  case  cited  in  the  last  note, 
a  publication  appeared  in  the  Courier- Journal  charging  that  Vance 
Jiad  violated  his  oath  of  office  as  a  supervisor  of  election,  and  with 
interfering  with  and  bribing  voters.  The  court  instructed  the  jury 
to  award  the  plaintiff  damages,  "  if  they  believed  the  publication 
false  and  was  made  maliciously;  and  that  malice  was  to  be  in- 
ferred or  presumed  from  the  falsity  of  the  publication,  but  that 
if  they  believed  the  statements  contained  in  the  publication  were 
substantially  true,  as  published,  or  were  reasonable  and  fair  criti- 
cism of  the  acts  and  conduct  of  the  plaintiff  as  supervisor,  and  , 
were  made  in  good  faith  and  without  malice,  they  should  find 
for  the  defendants ;  and  the  court  held  that  these  instructions'  were 
substantially  correct,  and  that  the  jury  were  the  judges  of  the 
truth  of  the  matter  put  in  issue,  and  were  also  the  judges  of  the 
reasonableness  of  the  grounds  upon  which  the  newspaper's  charges 
were  based ;  that  animadversions  upon  the  conduct  of  a  pub.ic  of- 
ficer, however  severe,  were  not  libelous  if  confined  within  the  limits 
of  fair  and  reasonable  criticism,  and  based  on  facts."  " 

Another  court  has  defined  fair  comment  in  the  following  terms : 
"  Real  comment  is  merely  the  expression  of  opinion.  Misdescrip- 
tion is  a  matter  of  fact.  If  the  misdescription  is  such  an  unfaith- 
ful representation  of  a  person's  conduct  as  to  induce  people  to 
think  that  he  has  done  something  dishonorable,  disgraceful  and 
contemptible,  it  is  clearly  libelous.  To  state  accurately  what  a 
man  has  done,  and  then  to  say  that  in  your  opinion  such  conduct 
is  dishonorable,  or  disgraceful,  is  comment  which  may  do  no  harm, 
as  every  one  can  judge  for  himself  whether  the  opinion  expressed 
is  well  founded  or  not.  Misdescription  of  conduct,  on  the  other 
hand,  only  leads  to  one  conclusion  detrimental  to  the  person 
vphose  conduct  is  misdescribed,  and  leaves  the  reader  no  oppor- 

66.  Mertvale  v.  Carson,  20  Q.  B.  chere  (1909),  2  K.  B.  325  n,  329,  77 

D.  275,  58  L.  T.  331  ^1887) ;  Vance  L.    J.    K.    B.    728,    decision  of  the 

V.  Courier  Journal  Co.,  95  Ky.  41,  House  of  Lords. 
23  S.  W.  591   (1893) ;   Hunt  v.  Star       67.  Approved     and     followed     In 

Newspaper  Co.  (1908),  2  K.  B.  309,  Evening  Post  Co.  v.  Richardson,  113 

77  L.  J.  K.  B.  732;  Kakhyl  v.  Labou-  Ky.  641,  68  S.  W.  665  (1902). 
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tunity  of  judging  for  Mmself  of  the  conduct  condemned,  nothing 
but  a  false  picture  being  presented  for  judgment."  °* 

At  times,  however,  the  statement  is  clearly  an  aspersion  of  pri- 
vate character,  and  the  court  does  not  hesitate  to  declare  that  it  is 
not  fair  comment.*'  On  the  other  hand,  the  statement  may  be  un- 
questionably fair  as  a  comment  or  criticism,  and  the  court  may 
dispose  of  the  case  without  submitting  it  to  a  jury.™ 

396.  Criticism  of  Candidates  for  Public  Office.  There  is  some 
authority  for  the  view  that  defamatory  statements  concerning  a 
candidate  for  public  office  are  conditionally  privileged,  when  made 
by  electors  or  when  made  to  them ;  that  in  such  a  case  the  defamed 
candidate,  in  order  to  recover,  must  prove  not  only  the  falsity  of 
the  statement  but  also  that  the  defendant  published  it  in  bad 
faith."  The  weight  of  authority,  however,  is  opposed  to  this  view. 
Most  courts  have  approved  of  the  rule,  announced  by  Chief  Jus- 
tice Parsons,  in  an  early  Massachusetts  case,  as  follows :   "  When 


68.  Christie  v.  Robertson,  10  New 
S.  Wales  L.  R.  157,  161  (1889).  In 
Dakhyl  v.  Labouchere,  supra.  Lord 
Atkinson  said:  "A  personal  attack 
may  form  part  of  a  fair  comment 
upon  facts  truly  stated,  if  it  be  war- 
ranted by  those  facts  —  in  other 
words,  in  my  view,  if  it  be  a  reason- 
able inference  from  those  facts. 
Whether  the  personal  attack  in  any 
given  case  can  reasonably  be  in- 
fered  frdm  the  truly  stated  facts 
upon  which  it  purports  to  be  a  com- 
ment is  a  matter  of  law  for  the  de- 
termination of  the  judge,  but  if  he 
should  rule  that  this  inference  is 
capable  of  being  reasonably  drawn, 
it  is  for  the  jury  to  determine 
whether  in  that  particular  case  it 
ought  to  be  drawn." 

69.  Advertiser  Co.  v.  Jones,  169 
Ala.  196,  53  So.  75^  (1910);  Coffin 
V.  Brown,  94  Md.  190,  50  At  567 
(1901) ;  Bingham  v.  Mayor,  141  App. 
Div.  301,  126  N.  Y.  Supp.  353  (1910) ; 
affd.  203  N.  Y.  27,  96  N.  E.  84  (1911). 


70.  Bearce  v.  Bass,  88  Me.  521,  34 
At.  411  (1896);  Kilgour  v.  Evening 
Star  Co.,  96  Md.  16,  53  At.  716 
(1902);  Printing  Co.  v.  Nethersole, 
84  Oh.  St.  118,  95  N.  E.  735,  23  Ann. 
Cas.  978,  with  note  (1911). 

71.  Ross  V.  Ward,  14  S.  D.  240,  85 
N.  W.  182  (1901);  Mott  v.  Dawson, 
46  la.  533  (1877);  Bays  v.  Hunt,  60 
la.  251,  14  N.  W.  785  (1882);  State 
V.  Balch,  31  Ks.  465  (1884);  Marks 
V.  Baker,  28  Minn.  162,  9  N.  W.  678 
(1881);  Briggs  v.  Garrett,  111  Pa. 
404,  2  At.  513  (1886);  Express  Co. 
V.  Copeland,  64  Tex.  354  (1885).  In 
State  V.  Haskins,  109  la.  656,  80  N. 
W.  1063  (1899),  it  was  held  that 
this  privilege  did  not  extend  to  the 
publication  in  a  newspaper,  circu- 
lated outside  the  district  in  which 
the  candidate  was  running;  follow- 
ing on  thisv  point,  BuskstatC  v. 
Hicks,  94  Wis.  34,  68  N.  W.  463! 
(1896),  and  Buncombe  v.  Daniel, 
1  W.  W.  &  H.  101,  8  C.  &  P.  222 
(1838). 
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any  man  shall  consent  to  be  a  candidate  for  a  public  office  con- 
ferred by  the  election  of  the  people,  he  must  be  considered  as  put- 
ting his  character  in  issue,  so  far  as  it  may  respect  his  qualifica- 
tions and  fitness  for  the  office;  and  publications  of  the  truth  on 
this  subject,  with  the  honest  intention  of  informing  the  people, 
are  not  a  libel,  for  it  would  be  unreasonable  to  conclude  that  the 
publication  of  truths,  which  it  is  the  interest  of  the  people  to  know, 
should  be  an  offense  against  the  law.  For  the  same  reason,  the 
publication  of  falsehood  and  calumny  against  public  officers,  or 
candidates  for  public  offices,  is  an  offense  most  dangerous  to  the 
people,  and  deserves  punishment,  because  the  people  may  be  de- 
ceived, and  reject  the  best  citizens  to  their  great  injury,  and,  it 
may  be,  to  the  loss  of  their  liberties."  '^ 

It  is  not  always  easy  to  apply  this  rule  in  a  given  case,  but  the 
distinction  which  is  to  be  borne  in  mind  is  that  between  comment 
and  criticism,  on  Ae  one  hand,  and  statements  of  fact,  on  the  other. 
"  It  is  one  thing  to  comment  upon  or  criticise,  even  with  severity 
the  acknowledged  or  proved  acts  of  a  public  man,  and  quite  an- 
other to  assert  that  he  has  been  guilty  of  particular  acts  of  mis- 
conduct." '*  O'r  to  put  it  in  another  way :  "  An  elector  may 
freely  canvass  the  character  and  pretensions  of  officers  and  candi- 
dates, but  be  has  no  right  to  calumniate  one  who  is  a  candidate  for 
office  with  impunity."  '*  "  A  public  journal  or  an  individual,  who 
indulges  in  defamatory  assertions  about  candidates  for  office,  is 
equally  liable  for  his  acts  with  those  who  commit  the  same  offense 
against  private  individuals."  '^ 

72.  Comm.  v.  Clap,  4  Mass.  1G3,  3  O.  St.  71,  33  N.  E.  92  (1893) ;  Brewer 

Am.    Dec.    212     (1808);    Jarman  v.  v.  Weakley,  2  Overt.  (2  Tenn.),  99, 

Rea,    137    Cal.    339,    70    Pac.    216  5  Am.  Dec.  656   (1807);   Sweney  v. 

(1902;   Jones  v.  Townsend,  21  Fla.  Baker,  13  W.  Va.  158,  31  Am.  R.  757 

431    (1885);    Rearick  v.   Wilcox,  81  (1879). 

111.  77   (1876) ;   Belknap  v.  Ball,  83  73.  Davis   v.   Shepstone,   11   App. 

Mich.  583,  47  N.  W.  674  (1890) ;  Aid-  Gas.  187,  55  L.  J.  P.  C.  51  (1886) ; 

rich  V.  Press  Ptg.  Co.,  9  Minn.  133,  Burt  v.  Adnrertiser   Co.,   154   Mass. 

86   Am.   Dec.   84    (1864);    Smith   v.  238.  28  N.  E.  1   (1891);   Hallam  v. 

Burrus,  106  Mo.  94,  16  S.  W.  881,  13  Post  Pub.  Co.,  59  Fed.  530,  8  C.  C.  A. 

L.  R.  A.  59,  27  Am.  S.  R.  329  (1891) ;  201,  16  U.  S.  App.  613  (1893). 

King  V.  Root,  4  Wend.  (N.  Y.),  113,  74.  Aldrich  v.  Press  Printing  Co., 

21  Am.  Dec.  102  (1829);  Hamilton  v.  9  Minn.  133,  86  Am.  Dec.  84  (1864). 

Eno,  81  N.  Y.  116  (1880);  Mattice  v.  75.  Seeley  v,  Blair,  Wright   (O.), 

Wilcox,  147  N.  Y.  624,  42  N.  B.  270  358   (1833). 
(1895) ;  Post  Pub.  Co.  v.  Molony,  50 
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397.  Criticism  of  Literary,  Artistic  or  Commercial  Produc- 
tions and  Displays.  Every  one  who  publishes  a  book, "  or  pub- 
licly exhibits  a  picture  or  other  work  of  art,"  or  presents  or  takes 
part  in  a  theatrical  or  otJier  public  performance,"  or  advertises  or 
offers  to  the  public  an  article  for  sale,™  or  engages  in  the  con- 
struction and  management  of  a  railroad,*"  or  other  object  of  public 
interest,'"*  "  commits  himself  to  the  judgment  of  the  public,  and 
any  one  may  comment  upon  his  performance.  If  the  commentator 
does  not  step  aside  from  the  work,  or  introduce  fiction  for  the 
purpose  of  condemnation,  he  exercises  a  fair  and  legitimate 
right."  ""' 

If,  however,  the  commentator  or  critic  does  step  aside  from  ex- 
pressing his  opinion  of  the  book,  or  the  work  of  art,  or  the  per- 
formance, or  the  wares  of  the  plaintiff,  and  indulges  in  defamation 
of  the  plaintiff  himself,  he  is  no  longer  exercising  a  fair  and  legiti- 
mate right ;  he  is  no  longer  exercising  the  function  of  a  guardian  of 
public  morals  or  of  correct  literary  or  artistic  taste ;  he  is  not  en- 
gaging in  fair  discussion  in  order  to  promote  "  the  truth  of  history 
or  the  advancement  of  science,"  but  he  is  committing  a  tort  and 
must  answer  in  damages  for  his  injury  of  the  plaintiff.'^ 

76.  Carr  v.  Hood,  1  Camp.  355,  n.  81.  Tabert  v.  Tipper,  1  Camp.  350 
(1808);  Cooper  v.  Stone,  24  Wend.  (1808);  Strauss  v.  Francis,  4  F.  & 
(N.  Y.)  434  (1840).  P.  939   (1866);   Duplany  v.  Davis,  3 

77.  Soane  v.  Knight,  Moo.  &  M.  T.  L.  R.  184  (1887) ;  Whistler  v. 
74  (1827);  Gott  v.  Pulsifer,  122  Ruskin,  Times,  Nov.  26th,  27th,  1878; 
Mass.  235,  23  Am.  R.  322   (1877).  Hunter    v.    Sharpe,  4  F.   &  F.   983 

78.  Dibdin  v.  Swan,  1  Esp.  28  (1866) ;  Gott  v.  Pulsifer,  122  Mass. 
(1793);  Green  v.  Chapman,  4  Bing.  235,  23  Am.  R.  322  (1877);  Cooper 
(N.  C.)  92,  5  Scott,  340  (1837) ;  Fry  v.  Stone,  24  Wend.  (N.  Y.)  434 
V.  Bennett,  28  N.  Y.  324   (1863).  (1840);    Triggs   v.   Sun   Printing  & 

79.  Hunter  v.  Sharpe,  4  F.  &  F.  Pub.  Co.,  179  N.  Y.  144,  71  N.  E.  739, 
983  (1866) ;  Paris  v.  Levy,  9  C.  B.  N.  66  L.  R.  A.  612,  103  Am.  St.  R.  841 
S.  342, -30  L.  J.  C.  P.  11  (1861);  (1904),  reversing  91  App.  Div.  259 
Boynton  v.  Remington,  3  Allen  (85  (1904);  Post  Pub.  Co.  v.  Peck,  199 
Mass.),  397  (1862).  Fed.   6,  17    (1912),   "the   damaging 

80.  Crane  v.  Waters,  10  Fed.  619  matter  consists  of  ingenious,  sug- 
(1882).  gestive    and    sensational    drawings 

80a.  Bearce  v.  Bass,  88  Me.  521,  and  pictures  connecting  themselves 
34  At.  411  (1896).  with  printed  statements  and  lines, 

80b.  Accord,  Peter  Walker  &  Son  which  were  well  calculated,  through 
v.  Hodgson  (1908),  K.  B.  239,  78  U  the  force  of  subtle  innuendoes,  to 
J.  K.  B.  193.  bring  both  the  book,  the  author,  and 

his  other  writings  into  disrepute." 
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398.  What  Comment  on  Literary  and  Other  Displays  Is  Fair? 

This  question  is  generally  for  tie  jury.  The  court  ordinarily  leaves 
it  to  them  to  say  "  whether  they  think  the  limit  of  fair  criticism  has 
been  passed."  ^^  The  jury  are  to  be  informed  that  "  every  latitude 
must  be  given  to  opinion  and  prejudice,  and  then  they  are  to  say 
whether  any  fair  man  would  have  made  the  comment  or  criticism 
in  question  on  the  work.  *  *  *  If  it  is  no  more  than  fair,  hon- 
est, independent,  bold,  pven  exaggerated  criticism,  then  their  ver- 
dict will  be  for  the  defendant.  *  *  *  The  court  should  give  a 
very  wide  limit  to  the  jury.  Mere  exaggeration  or  even  gross  ex- 
a^eration  may  not  m«ke  the  comment  unfair.  However  wrong  the 
-opinion  expressed  may  be  in  point  of  truth,  or  however  prejudiced 
the  writer,  it  may  still  be  within  the  prescribed  limits.  The  ques- 
tion which  the  jury  must  consider  is  this:  Would  any  fair  man, 
however  prejudiced  he  may  be,  however  exaggerated  or  obstinate 
his  views,  have  said  that  which  this  criticism  has  said  of  the  work 
criticised  I  If  it  goes  beyond  that,  then  they  must  find  for  the 
plaintiff :  if  they  are  satisfied  that  it  does  not,  then  it  falls  within 
the  allowed  limit,  and  there  is  no  libel  at  all."  ^  Applying  these 
tests,  it  is  clear  that  one  who,  under  the  pretense  of  criticism, 
makes  a  personal  attack  on  the  character  of  the  author,  the  artist, 
the  performer  or  the  vendor,  or  who  imputes  to  him  something 
which  he  has  never  presented  to  the  public,  goes  beyond  the  limits 
of  fair  comment  and  criticism. 

399.  Apology,  and  Retraction.  At  common  law,  a  defamer 
could  not  insist  upon  an  opportunity  to  retract  or  apologise ;  ^*  but 
he  could  give  in  evidence  any  apology  or  retraction  that  he  had 
made,  in  mitigation  of  damages.^^    Lord  Campbell's  Act  ^  modifies 

82.  Bowen,  L.  J.,  in  Merivale  v.  Sedgwick  on  Damages  (9th  Ed.),  S 
Carson,  20  Q.  B.  D.  275  (1887).  453    and    cases    cited;    Coffman    v. 

83.  Lord  Esher,  M.  R.,  in  Merivale  Spokane  Chron.  Pub.  Co.,  61  Wash, 
v.  Carson,  supra.  1,  117  Pac.  396  (1911). 

84.  Royal  Aquarium,  etc..  Society  86,  The  Libel  Act,  1843  (6  &  7 
V.  Parkinson  (1892),  1  Q.  B.  431,  61  Vict.  Ch.  96.)  See  Ogders  on  Libel 
L.  J.  Q.  B.  409.  and  Slander  (5th  Ed),  404  and  Eng- 

85.  Smith  v.  Harrison,  1  F.  &  F.  lish  citations;  Smith  v.  Harrison,  1 
565  (1856);  Turton  v.  N.  Y.  Rec.  Co.,  F.  &  F.  565    (1856). 

.144  N.  Y.  144,  38  N.  E.  1009   (1894) ; 
25 
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the  common  law  to  some  extent,  and  has  been  copied  with  varia- 
tions in  some  of  our  States.  The  constutionality  of  such  legislation. 
is  not  questionable  in  England,  but  has  been  vigorously  assailed  in 
this  country.  It  has  been  sustained  in  Minnesota,*^  and  in  North 
Carolina,  to  the  extent  of  relieving  newspapers  from  punitive 
damages,  when  the  defamatory  statement  was  printed  in  good 
faith,  under  an  honest  mistake,  and  with  reasonable  ground  of  be- 
lief in  its  truth,  and  the  newspaper  prints  .promptly  on  demand  "  a 
full  and  fair  correction,  apology  and  retraction."  ^  On  the  other 
hand,  the  legislation  has  been  held  unconstitutional,  when  it  has 
provided  that  a  retraction  or  apology  should  limit  the  victim's  re- 
covery to  special  damages,^  or  should  change  the  presumption  and 
burdea  of  proof  as  to  malice." 

87.  AHen  v.  Pioneer  Press  Co.,  40  son  v.  Krehbiel,  68  Kan.  670,  75  Pac-| 
Minn.  117,  41  N.  W.  936,  3  L.  R.  A.    1041,  64  L.  R.  A.  790  (1904). 

532,  12  Am.  St  R.  707   (1889).  90.  Byers     v.     Meridian    Printins 

88.  Osborn  v.  Leach,  135  N.  C.  Co.,  84  Oh.  St.  408,  95  N.  E.  917 
628,  47  S.  E.  811,  66  L.  R.  A.  648  (1911),  holding  I  11,343  of  the  Genl. 
(1904),  but  approving  the  decisions  Code  of  1910   (§  5094  of  R.  S.)  un- 

in  the  following  note  oa  the  subject  constitutional,  and  rejecting  the 
of  general  damages.  *  construction  put  on  the  statute  in 

89.  Park  t.  Free  Press  Co.,  72  Post  Publishing  Co.  v.  Butler,  137 
Mich.  560,  40  N.  W.  731,.  1  L.  R.  A.  Fed.  723,  71  C.  C.  A.  309,  with  nota 
699,  16  Am.  St.  R.  540  (1885);  Han-    (1905). 
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CHAPTER  XI. 


TRESPASS    TO    PKOPERTY. 


400.  Definition  of  Trespass.  Blackstone  defines  "trespass  in 
its  largest  and  most  extensive  sense,"  as,  "  any  transgression  or 
offense  against  the  law  of  nature,  of  society,  or  of  the  country  in 
which  we  live,  whether  it  relates  to  a  man's  person  or  to  his  prop- 
erty." *  We  are  not  now  concerned  with  trespass,  in  any  such  largft 
and  extensive  sense,  but  with  the  tort  which  consists  in  the  unlaw- 
ful disturbance  of  another  person's  possession  of  lands  or  goods.^ 

401.  Trespass  to  Realty.  "  Every  unauthorized,  and,  there- 
fore, unlawful  entry  into  the  close  of  another  is  a  trespass."  ^  The 
technical  designation  of  it,  at  common  law,  is  "  trespass  qvare 
clausum  f regit;  "  from  the  language  of  the  old  writ,  which  called 
upon  the  defendant  to  show  cause  quare  clausum  quereniis  fregit 
— ■  why  he  had  broken  into  plaintiff's  close.  "  For,  every  man's 
land  is  in  the  eye  of  the  law,  inclosed  and  set  apart  from  his  neigh- 
bor's ;  and  that,  either  by  a  visible  and  material  fence,  or  by  an 
ideal,  invisible  boundary,  existing  only  in  the  contemplation  of 
law,  as  when  one  man's  land  adjoins  another's  in  the  same  field."  * 

A  personal,  bodily  entry  upon  the  land  is  not  necessary  to  con- 
stitute a  trespass.  One  who  stands  on  his  own  land  and  throws 
stones  or  other  missiles  upon  his  neighbor's  property,^  or  kicks  or 
strikes  it,*  or  removes  a  line  fence  which  rests  partly  on  the  neigh- 
bor's land,''  or  turns  water  upon  his  neighbor's  land,*  or  constructs 

L  Commentaries,  Vol.  3,  p.  208.  Clayton,    5    Mon.     (21    Ky.)     4,    6 

2.  Kent's  Commentaries,  Vol.  4,  p.  (1827) ;  Hay  v.  The  Cohoes  Co.,  2  N. 
120.  T.  159,  51  Am.  Dec.  279  (1849). 

3.  Dougherty  v.  Stepp,  1  Dev.  &  6.  Ellis  v.  Loftus  Iron  Co.,  L.  R. 
Bat.  (18  N.  C.)  371  (1835);  Brown  10  C.  P.  10,  44  L.  J.  C.  P.  24  (1874). 
V.  Manter,  22  N.  H.  468,  472  (1851).  7.  Garret  v.   Sewell,  108  Al.  521, 

4.  Commentaries,  Vol.  3,  p.  209.  18  So.  737  (1895). 

&  Pickering  v.  Rudd,  4  Camp.  219,  B.  Byrnes  v.  City  of  Cohoes,  67  N. 
221,  1  Stark,  56  (1815);   Prewitt  v.   Y.  204    (1876);    Jutt  v.  Hughes,  67 
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eaves  or  other  projection  over  the  neighbor's  land,'  is  clearly  liable 
for  breaking  the  close  of  his  neighbor.  So,  it  is  submitted,  throw- 
ing or  firing  a  missile,  or  sendii^g  a  balloon  through  the  air,  over  the 
land  of  another,  amounts  to  a  legal  breaking  of  his  close.*" 

402.  Intention  of  Trespasser.  It  is  also  to  be  home  in  mind, 
that  the  intent,  with  which  an  act  is  done,  is  not  the  test  of  liability 
of  a  party  to  an  action  for  trespass.*'  A  person  may  be  ever  so  in- 
nocent of  an  intention  to  cross  the  invisible  boundary  of  his  neigh- 
bor's land,  or  he  may  believe  that  he  has  a  perfect  right  to  cross  it, 
and  yet  his  innocence  and  good  faith  will  not  protect  him.*^  His 
conduct  may  be  marked  by  the  utmost  civility,*^  and  even  be  actu- 
ated by  a  desire  to  benefit,  or  it  may  in  fact  benefit  the  owner." 
Still,  if  his  entry  was  unauthorized,  he  is  a  trespasser,  and  liable 
accordingly.  Mere  inadvertence  or  accident  in  crossing  the  line 
will  not  save  him  from  trespass ;  *'"  nor  will  plaintiff's  failure  to 
prove  that  defendant's  act  caused  substantial  damage.  The  law 
implies  damage  from  the  trespass.*^    Even  though  the  harm  be  so 

N.  Y.  267,  273  (1876) ;  Mairs  v.  Man-  12.  Pfeiffer  v.  Grossman,  15  111.  53 

hattan  Real  Estate  Assoc,  89  X.  Y.  (1853);  Baltimore,  etc.,  Ry.  v.  Boyd, 

498,  505   (1882).  67  Md.  32,  10  At.  315,  1   Am.  S.  R. 

9.  Smith  v..  Smith,  110  JIass.  302  362  (1887);  De  Camp  v.  BuUard,  159 
(1872) ;  Contra,  Pickering  v.  Rudd,  N.  Y.  450,  54  N.  E.  26  (1899) ;  Mur- 
4  Camp.  219,  1  Stark,  56  (1815).  phy  v.  Oity  of  Fond  du  Lac,  23  Wis. 

10.  Ddcta  in  Kenyon  v.  Hart,  6  B.    365  (1868). 

&  S.  249,  252   (1865);   Wandsworth  13.  Cannon   v.   Overstreet,  2  Bax. 

Board  v.  United  Tel.  Co.,  13  Q.  B.  D.  (61  Tenn.)  464  (1872). 

904,  53  L.  J.  Q.  B.  449  (1884);  Whit-  ll.Ketcham  v.  Newman,  141  N.  Y. 

taker  v.   Stangvick,  100   Minn.   386,  205,  36  N.  B.  197,  24   L.  R.  A.  102 

111  N.  W.  295,  10  L.  R.  A.  N.  S.  921  (1894). 

(1907) ,    shooting    through    tlie    air  15.  Basely  v.  Clarkson,  3  Levinz, 

across    plaintiff's    land;     Butler    v.  37    (1681);   Newsom  v.  Anderson,  2 

Frontier- Tel.  Co.,  186  N.  Y.  486,  79  Ired.  (24  \.  C.)  42,  37  Am.  Dec.  406 

N.    E.    716,   11   L.   R.   A.   N.    S.   920  (1841).     Contra,  Keller    v.    Mosser, 

(1906),  ejectment  of  telephone  wires  Tappan   (Ohio),  43   (1816). 

strung  over  plaintiff's  land.    "  Tres-  16.  Dixon  v.  Clow,   24  Wend.    (N. 

pass  by  Aeroplanes,"  36  Law  Mag.  Y.)    188    (1840);    Keil    v.    Chartiers 

8  Rev.  171,  176  (1911).  Valley  Gas  Co.,  131  Pa.  466,  19  At. 

11.  Guille  V.   Swan,  19  Johns   (N.  78,  17  Am.  St.  R.  823  (1890) ;  Carter 
Y.)    381,  10  Am.    Dec.    234     (1822) ;  v.  Wallace,  2  Tex.  206  (1847). 
Higginson    v.    York,    5    Mass.    341 

(1809). 
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trifling,  that  plaintiff's  witnesses  are  unable  to  place  any  estimate 
upon  the  injuries  inflicted,  yet,  it  is  said,  if  no  recovery  could  be 
had,  the  trespasser,  by  repetition  of  the  act  and  the  lapse  of  time, 
might  acquire  an  easement  in  plaintiff's  land,  in  spite  of  anything 
that  could  be  done  to  prevent  it." 

403.  Mitigation  and  Aggravation  of  Damages.  While  the  good 
faith  of  the  trespasser  can  never  bar  an  action,  it  may  and  often 
does  operate  to  lessen  the  award  of  damages.  In  such  a  case  as  that 
cited  in  the  last  note,  it  would  limit  the  recovery  to  a  nominal  sum. 
In  the  case  of  taking  aninerals,**  or  trees,^'  it  reduces  the  recovery, 
in  most  jurisdictions,  to  the  value  of  the  property  when  first  taken. 
On  the  other  hand,  the  bad  faith  of  the  trespasser  may  enhance  the 
award  of  damages.^'*  If  a  telephone  company  unlawfully  cuts  the 
limbs  of  trees  belonging  to  plaintiff,  with  knowledge  that  they  are 
his,,  and  especially  if  he  does  this  after  warning  from  the  plaintiff 
not  to  do  it,  punitive  damages  may  be  awarded  against  him.™ 

404.  The  right  to  damages  for  trespass  to  land,  vests  in  the 
owner,  as  soon  as  the  trespass  is  committed,  and  descends  to  his 
heirs.^^    It  does  not  merge  in  the  title  to  the  land  subsequently  ac- 

IJ.  Norvell  v.  Thompson,  2  Hill  334  (1880);  Dougherty  v.  Chestnut, 
(S.  C),  470  (1834).  In  this  case,  86  Tenn.  1,  5  S.  W.  444  (1888). 
the  trial  judge  charged  the  jury,  19.  Wooden  Ware  Co.  v.  U.  S.,  106 
that,  if  there  were  actually  no  dam-  U.  S.  432,  1  Sup.  Ot.  398,  27  L.  Ed. 
age  done,  or  if  it  were  so  inconsid-  230  (1882) ;  Striegel  v.  Moore,  55  la. 
erable  that  it  could  not  be  esti-  88,  7  N.  W.  413  (1880);  Holt  v. 
mated,  as  the  defendant  set  up  no  Hayes,  110  Tenn.  42,  73  S.  W.  Ill 
claim  to  the  land,  and  supposed  he   (1902). 

had  permission  of  the  real  owner,  19a.  Lesch  v.  Great  Nor.  Ry.,  97 
they  might  find  a  verdict  for  the  Minn.  503,  106  N.  W.  955,  7  L.  R.  A. 
defendant;  and  they  did  so.  This  N.  S.  93  (1906). 
charge  was  held  to  be  erroneous;  20.  Memphis  Telephone  Co.  v. 
Wing  y.  Seske  (la.),  109  N.  W.  717  Hunt,  16  Lea  (84  Tenn.),  456,  1  S. 
(1906) ;  Litchfield  v.  Bond,  186  N.  Y.  W.  159  (1886) ;  Cumberland  Tel.  Co. 
66,  78  N.  E.  719  (1906),  surveyors  v.  Poston,  10  Pickle  (94  Tenn.),  696, 
liable,  unless  expressly  authorized  30  S.  W.  1040  (1895);  Telephone  Co. 
by  valid  statute.  v.  Shaw,"  102  Tenn.  313,  52  S.  W.  163 

18.  Livingstone  v.  Rawyards  Coal    (1899). 
Co.,  5  App.  Cas.  25,  42  L.  T.  N.  S.       21.  Mountz    v.    Railroad  Co.,  203 

Pa.  128,  52  At  15  (1902). 
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quired  by  the  trespasser.^  Even  though  the  trespasser  be  a  dis- 
seizor, at  the  time  of  his  trespass,  he  will  still  be  liable  after  re- 
entry by  the  true  owner.  ^' 

It  is  to  be  borne  in  mind  that  the  gist  of  the  tortj  which  we  ar© 
now  considering,  is  the  disturbance  of  the  possession,  and  that  what- 
ever is  done,  after  the  breaking  and  entry,  is  but  an  aggravation  of 
damages.^*  Even  if  the  plaintiff  declares  for  breaking  his  close 
and  cutting  his  trees,  he  may  recover,  although  he  fails  to  prove 
that  any  trees  were  cut.^^ 

405.  Injuries  Which  Are  Not  Trespass.  A  person's  land  may 
be  injured  by  materials  belonging  to  another,  or  by  forces  set  in 
motion  by  another,  and  yet  a  trespass  not  be  committed.  If  stones 
and  other  materials  are  carried  upon  plaintiff's  land  from  defend- 
ant's, by  a  violent  storm,  or  by  other  natural  forces,  plaintiff's  pos- 
session is  disturbed,  but  that  disturbance  is  hot  due  to  trespass  by 
defendant.  It  is  due  to  an  accident.^*  Again,  the  plaintiff's  realty 
may  be  harmed  "  through  the  jarring  of  the  ground  or  the  concus- 
sion of  the  atmosphere,  caused  by  explosions  "  of  blasts  set  off  on 

22.  McClinton  v.  Railroad  Co.,  66  which  case  the  measure  of  damages 
Pa.  404  (1870).  is     the     diminished     value    of    the 

23.  Emerich  v.  Ireland,  55  Miss,  realty;  or  he  may  sue  for  the  value 
390  (1877);  Alliance  Trust  Co.  v.  of  the  trees,  when  the  measure  of 
Nettleton  Hardware  Co.,  74  Miss,  damages  will  be  their  market  value. 
584,  21  S.  W.  396,  36  L.  R.  A.  155  26.  Stiook  v.  Town  Council  of 
(1897),  and  eases  cited  therein.  Bradford,    14    Up.    Can.    Q.    B.    255 

24.  Taylor  v.  Cole,  3  D.  &  E.  292  (1856).  Had  these  materials  been  so 
(1789);  Curtis  v.  Groat,  6  Johns,  placed  by  plaintiff,-  as  naturally  to 
(N.  Y.)  168,  5  Am.  Dec.  204  (1810) ;  slide  down  upon  plaintiff's  land. 
Smith  V.  Ingram,  7  Iredell  (29  N.  there  would  have  been  a  good  case 
C),  175  (1847);  Carter  v.  Wallace,  of  trespass.  Gregory  v.  Piper,  9  B. 
2  Tex.  206  (1847).  &    C.    591,   4    M.    &   R.    500    (1829); 

25.  Mundell  v.  Perry,  2  Gill.  &  J.  Ploof  v.  Putnam,  83  Vt.  252,  71  At. 
(Md.)  193  (1830);  Brown  v.  Manter,  188,  26  L.  R.  A.  N.  S.  251  (1908), 
22  N.  H.  468  (1851).  In  Bailey  v.  plaintiff's  boat  driven  by  wind  to 
Chic,  M.  &  St.  Paul  Ry.,  3  S.  Dak.  defendant's  dock,  not  a  trespass; 
531,  54  N.  W.  596,  19  L.  R.  A.  653,  Campbell  v.  Race,  7  Cush.  (61 
with  valuable  note,  it  is  held  that  Mass.)  408  (1851) ;  Williams  v.  Saf- 
where  trees'  are  destroyed  or  taken  ford,  7  Barb.  (N.  Y.)  309  (1849), 
by  a  trespasser,  the  owner  may  sue  highway  temporarily  impassible, 
for    the    injury    to    the    realty,    in 
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defendant's  adjoining  premisra.^^*    If,  however,  such  injuries  are  T 
not  due  to  materials  hurled  upon  the  land ;  if  they  are  not  due  to  the    L 
direct  application  of  force,  but  are  merely  consequential,  plaintiff    I 
cannot  maintain  an  action  for  trespass.    His  remedy  is  an  action  on  ■-' 
the  case  for  negligence." 

406.  The  possession  of  plaintifF,  which  entitles  him  to  maintain 
an  action  for  trespass  to  land,  is  not  limited  to  a  possession  attend- 
ant upon  his  personal  occupation  of  the  premises.  It  is  enough 
that  there  was  an  actual  possession  in  the  plaintiff,  when  the  tres- 
pass was  committed,  or  a  constructive  possession  in  respect  of  the 
Tight  being  actually  vested  in  him.^  This  is  true  even  of  unin- 
closed  and  unimproved  lands,^  unless  there  is  an  adverse  posses- 
sion or  right  in  some  other  person,  by  contract  or  by  operation  of 
law,  to  the  actual  exclusion  of  the  plaintiff.'" 

Trespass  may  be  maintained  by  a  reversioner,  when  the  breaking 
of  the  close  results  in  injury  to  his  interest  in  the  lands. '^  Accord- 
ingly, the  unauthorized  interference  with  trees  in  the  highway,  or 
the  erection  of  telegraph  poles,  or  other  structures  in  the  highway, 
which  interfere  with  the  reasonable  use  of  his  premises  by  the 
adjoining  owner,  and  impose  a  new  burden  upon  them,  is  generally 
treated  as  a  trespass  against  such  owner,  when  the  fee  to  the  high- 
way at  the  point  in  question,  is  in  him.'^ 

36a.  Page  v.  Dempsey,  184  N.  Y.  30.  Storrs  v.  Feiek,  24  W.  Va.  606 

245,  77  N.  E.  9   (1906).  ,(1884). 

27.  Sullivan  v.  Dunham,  161  N.  Y.  31.  Bigelow's  Leading  Cases  on 
290,  55  N.  E.  923,  47  L.  R.  A.  715,  Torts,  p.  355;  Develin  v.  Snellin- 
76  Am.  St.  R.  274  (1901);  Holland  burg,  132  Pa.  186,  11  At.  1119 
House  Co.  V.  Baird,  169  N.  Y.  136,  (1880). 

€2  N.  E.  119  (1901).  32.  Chesapeake,  etc.,  Co.  v.  Mac- 

28.  Kent's  Commentaries,  Vol.  4,  kenzle,  74  Md.  36,  21  At.  690,  28  Am. 
p.  120;  Bulkley  v.  Dolbeare,  7  Conn.  St  R.  219  (1891);  Broome  v.  N.  Y. 
232  (1828);  McColman  v.  Wilkes,  3  etc.,  Co.,  42  N.  J.  Bq.  141,  7  At.  851 
Strob.  (S.  C.)  465  (1849);  Wilson  v.  (1886);  Western  Union  Tel.  Co.  v. 
Phoenix  Co.,  40  W.  Va.  413,  21  S.  E.  Williams,  86  Va.  696,  11  S.  E.  106. 
1035,  52  Am.  St  R.  890  (1895).  19  Am.  St  R.  908,  8  L.  R.  A.   429 

29.  Baltimore,  etc.,  Co.  v.  Boyd,  67  (1890) ;  Kreuger  v.  Wis.  Tel.  Co., 
Md.  32,  10  At  315,  1  Am.  St.  R.  362  106  Wis.  96,  81  N.  W.  10411  50  L.  R. 
(1887);    Irwin   v.    Patchen,   164   Pa.  A.  298   (1900). 

51,  30  At  436  (1894). 
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407.  Trespass  by  Animals.  The  common  law  held  the  owner  '* 
and  the  custodian  '*  of  cattle  liable  for  their  trespasses.'**  He  was 
under  an  absolute  duty  to  keep  them  upon  his  own  premises ;  and, 
if  they  wandered  therefrom,  and  broke  into  the  close  of  another, 
their  owner  was  liable  for  all  the  damages  which  they  inflicted,, 
whether  he  had  notice  or  not  of  their  propensity  to  do  the  particu- 
lar mischief.'" 

This  has  been  modified  by  general  custom,''  or  by  statute  "  in 
many  of  our  jurisdictions,  and  the  rule  has  become  established  that 
the  land-owner  must  fence  against  the  cattle  of  bis  neighbor  run- 
ning at  large.  Under  such  custom  or  statutes,  however,  no  privi- 
lege accrues  to  the  cattle  owner  to  drive  his  animals  upon  the  un- 
f enced  land  of  another,  and  appropriate  their  pasturage  to  himself. 
If  he  does  this  he  becomes  a  trespasser  ^  and  makes  himself  liable 
for  the  fair  rental  of  the  land  thus  used.''  Even  when  his  cattle 
accidentally  stray  upon  unfenced  land,  although  he  is  not  answer- 
able for  their  trespass,  the  land-owner  may  drive  and  keep  them. 

33.  Gresham  v.  Taylor,  51  Al.  505  52  O.  St  552,  40  N.  E.  716,  27  L.  R. 
(1874) ;  Crawford  v.  Hughes,  3  J.  J.  A.  862,  49  Am.  St.  R.  741  (1895) ; 
Marsh.  (26  Ky.),  433  (1830);  Noyes  Dolph  v.  Ferris,  7  W.  &  S.  (Pa.) 
V.  Colby,  30  N.  H.  143  (1855) ;  Wells  367,  42  Am.  Dec.  246  (1844) ;  Mosler 
V.  Howell,  19  Johns.  (N.  Y.)  385  v.  Beale,  43  Fed.  358  (1890). 
(1822);  Rossell  v.  Cottom,  31  Pa.  36.  Logan  v.  (Jedney,  38  Gal.  579 
525  (1858).  (1869);    Seeley  v.  Peters,  5  Oilman. 

34.  Tewsbury  v.  Bucklin,  7  N.  H.  (111.),  130  (1848);  Kerwhacker  v. 
518  (1834).  Cleveland,  etc.,  Ry.,  3  O.  St  172,  62 

34a.  Petey  Mfg.  Co.  v.  Dryden,  5  Am.    Dec.    246     (1854) ;     Buford    v. 

Pen.   (Del.)   166,  62  At  1056   (1904),  Houtz,  133  U.  S.  320,  10  Slip.  Ct  306, 

trespass  quare  elausum  f regit  is  an  33  L.  Ed.  618  (1890),  affirming  S.  C. 

inai}propriate  remedy  to  recover  for  5  Utah,  591,  18  Pac.  633   (1888). 

injuries  done  by  bees  to  the  person  37.  Lazarus  v.  Phelps,  152  U.  S. 

or   property  of  another;    the    only  81,  14   Sup.   Ct   477,  38  L.  Ed.  363 

liability  of  the  owner  is  for  negli-  (1894). 

gence.  38.  CosgrifE  v.  Miller,  10  Wy.  190, 

35^  Decker    v.    Gammon,    44    Me.  68  Pac.  206    (1902);    Polndexter    v. 

322,  69  Am.  Dec.  99  (1857);  Lyons  v.  May,  98  Va.  143,  34  S.  E.  971  (1900). 

Merrick,  105  Mass.  71   (1870) ;    An-  39.  Lazarus   v.   Phelps,   152   U.   S. 

gus  v.  Radin,  5  N.  J.  L.  815,  8  Am.  81,  14  Stip.  Ct   477,  38  L.  Ed.  363 

Dec.  626   (1820) ;   Malone  v.  Knowl-  (1894) ;  Monroe  v.  Cannon,  24  Mont, 

ton,  15  N.  Y.  Supp.  506,  39  N.  Y.  S.  316,  61  Pac.  863,  81  Am.  St.  R.  43» 

R.  901  (1891);  Morgan  v.  Hudnell,  with  valuable  note  (1900). 
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off ;  *"  and  the  latter  is  under  no  duty  to  keep  suet  premises  in  a 
.  safe  condition  for  them."    His  duty  is  only  to  refrain  from  inflict- 
ing upon  them  wanton  or  -willful  injury. 

408.  In  an  early  English  case,  Lord  Holt  declared  that  the  lia- 
bility for  trespasses  of  animals,  is  limited  to  beasts  in  which  the 
defendant  has  a  valuable  property.*^  Although  .this  statement  is 
mere  dictum,  it  has  been  accepted  by  many  courts  as  a  correct  state- 
ment of  the  law.^  Accordingly  these  courts  have  held  that  the 
owner  of  dogs  and  cats  is  not  answerable  for  their  trespasses  upon 
land,  as  he  is  for  thoaie  of  his  cattle.  These  animals,  it  is  said,  are 
not  so  absolutely  the  chattels  of  the  owner  as  to  be  the  subject  of 
larceny ;  their  wanderings  ordinarily  cause  but  slight  damage,  and 
common  usage  accords  them  a  wider  liberty  than  is  permitted  to 
cattle,  horses,  sheep,  and  the  like.** 

Other  courts  have  declined  to  accept  Lord  Holt's  dictum,  and 
have  held  the  owner  of  a  dog  to  the  same  responsibility  for  its  tres- 
passes, as  attaches  to  the  owner  of  an  ox  or  horse.*'  Accordingly, 
if  a  dog,  unleashed  and  unmuzzled,  in  violation  of  an  ordinance, 
attacks  and  kills  a  cat  on  the  premises  of  the  cat  owner,  the  dog 

4ft.  Addington  v.  Canfleld,  11  Okl.  that  "  if  the  owner  trespass  and  hla 
204,  66  Pac.  355  (1901).  dog    attend    him,  and  do  mischief 

41.  Beinhorn  v.  Griswold,  27  Mon.  unbidden,  the  owner  is  liable." 

79,   59  L.   R.  A.   771,    69    Pac.    557       44.  Willes,  J.,  in  Read  v.  Edwards. 

(1902) ;  Knight  v.  Abert,  6  Pa.  472,  17  C.  B.  N.  S.  245,  260,  34  L.  J.  C.  P. 

47  Am.  Dec.  478   (1847);   Clarendon  31  (1864);  Smith  v.  Donohue,  49  N. 

Land    Co.    v.    McCleland    Bros.,    89  J.  L.  548,  60  Am.  R.  652  (1887). 
Tex.  483,  34  S.  W.  98,  59  Am.  S.  R.       45.  Doyle  v.  Vance,  6  Vict.  L.  R. 

70  (1896).  (Cases  at  Law)  87  (1880);  Churnot 

42.  Mason  v.  Keeling,  12  Mod.  332,  v.  Lawson,  43  Wis.  536,  28  Am.  R. 
1  Ld.  Ray.  606  (1700).  567   (1878),  Ryan,  C.  J.,  dissented; 

43.  Brown  v,  Giles,  1  C.  &  P.  118.  cf.  Crowley  v.  Groonell,  73  Vt.  45, 
12  E.  C.  L.  79  (1823);  Saunders  v.  50  At.  546,  55  L.  R.  A.  876  (1901), 
Teape,  51  L.  T.  N.  S.  263,  48  J.  P.  where  the  owner  of  a  dog  was  held 
757,  29  A.  L.  J.  321  (1884).  In  De-  liable  for  his  jumping  against  the 
well  V.  Sandars,  Cro.  Jac.  490  plaintiff  and  knocking  him  down, 
(1619),  it  was  declared  that  the  even  though  he  jumped  in  playful- 
owner  of  a  dovecote  is  liable  if  his  ness.  The  test  laid  down  is:  had 
pigeons  eat  his  neighbors'  grain,  the  owner,  as  an  ordinarily  prudent 
In  Woolf  V.  Chalker,  31  Conn.  121,  person,  reason  to  anticipate  the  in- 
Sl  Am.  Dec.  175  (1862),  it  was  held  jury,  which  actually  occurred? 
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owner  is  liable  in  damages,  whether  he  knew  of  the  dog's  vicious 
propensity  or  not.*^ 

409-  Trespasses  by  Animals  Driven  Along  Highways.     For 

these,  the  owner  or  custodian  is  not  liable,  unless  they  are  due  to 
his  negligence.  This  exception  has  been  described  by  a  learned 
judge  as  "  absolutely  necessary  for  the  conduct  of  the  common  af- 
fairs of  life."  ^  It  operates,  however,  only  against  owners  of  land 
abutting  on  the  hi^way.^^ 

410.  Duty  of  Land-Owner  to  Trespassers.  Although  as  we 
have  seen  in  a  previous  connection,  a  trespasser  is  not  an  outlaw  *' 
he  is  not  entitled  to  have  the  premises,  upon  which  he  is  trespassing 
kept  in  a  safe  condition.  The  only  l^al  duty  which  the  land-owner 
owes  him,  is  to  abstain  from  inflicting  upon  him  willful  or  wanton 
injury.*'  A  different  view  is  held  in  some  jurisdictions,  when  the 
trespasser  is  an  infant,  especially  if  there  is  ground  for  finding  that 
he  has  been  enticed  upon  the  dangerous  premises,  by  the  land- 


411.  Trespass  to  Chattels.  This  consists,  ordinarily,  in  wrong- 
fully taking  or  destroying  personal  property.  It  has  been  said  that 
trespass  does  not  lie  for  an  assault  upon  a  ship,  or  other  insensate 
thing,^"  but  that  it  does  for  beating  and  wounding  a  beast."    The 

y     45a.  Buchanam  v.  Stout,  139  App.  Mass.   349,   28   N.   E.   283,   13   L.  R. 

/Div.  204,  123  N.  Y.  Supp.  724  (1910).  A.    248,   26   Am.    S.    R.   253    (1891); 

46.  Tlllett  V.  Ward,  10  Q.  B.  D.  17,  Christian  v.  Illinois  Cent.  Ry.,  71 
52  L.  J.  Q.  B.  61  (1882);  Hartford  Miss.  237,  12  So.  710  (1894);  Bien- 
V.  Brady,  114  Mass.  466,  19  Am.  R.  horn  v.  Griswold,  27  Men.  79,  69 
377  (1874);  Barnum  v.  Turpening,  Pac.  557,  59  L.  R.  A.  771  (1902). 
75>Iich.  557,  42  N.  W.  967  (1874);  49.  Union  Pac.  Ry.  v.  McDonald, 
Moynahan  v.  Wheeler,  117  N.  Y.  152  U.  S.  262,  14  Sup.  <^.  619,  38  L.. 
285,  22  N.  E.  702  (1889).  Ed.  434  (1894). 

4ea.  Wood  V.  Snider,  187  N.  Y.  28,  50.  Marlow     v.     Weekes,    Barnes' 

79  N.  E.  858.  12  L.  R.  A.  N.  S.  912  Xotes    of   Cases,   452    (1744).     The 

(1907).     If  the  cattle   stray  across  decision   in   Paul   v.    Slason,  22  Vt. 

land  abutting  on  the  highway  to  un-  231,  54  Am.  Dec.  75  (1850) ,  accords 

fenced  land  of  another  owner,  the  with  the  above  dictum,  but  it  was 

cattle  owner  is  liable  in  trespass.  based  upon  the  maxim,  de  minimis 

47.  Supra,  ''   91.  non  curat  lex_ 

48.  Jordan  v.  Grand  Rapids  Ry.,  51.  Martew  v.  Weekes,  supra, 
162  Ind.  464,  70  N.  E.  524  (1904);  Dand  v.^xton,  3  D.  &  E.  37  (1789). 
Daniels  v.  New  York,  etc.,  Ry.,  154 
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better  view  seems  to  be,  however,  that  any  wrongful  disturbance 
of  another's  possession,  whether  amounting  to  an  asportation  or 
destruction  or  not,  and  whether  depriving  the  plaintiff  of  the  valu- 
able use  of  the  property  or  not,  is  an  actionable  trespass.^^ 

It  is  not  necessary  that  actual  force  be  applied  to  the  property. 
If  the  defendant  intentionally  frightens  plaintiff's  horse  so  that  it 
runs  away  and  is  injured,  he  is  liable  in  trespass  as  he  would  have 
been,  had  he  beaten  and  wounded  the  animal  by  the  direct  applica- 
tion of  force.^  So,  if  an  officer  unlawfully  levies  upon  plaintiff's 
property,  he  is  a  trespasser,  although  there  is  no  manual  taking  or 
removal."^  And  if  one  sets  fire  upon  his  land,  he  is  liable  in  tres- 
pass, if  it  escapes  and  harms  another's  goods.^^ 

412-  Intention  to  inflict  harm  is  not  material;  the  same  rule 
applying  to  trespasses  to  goods,  that  we  have  found  applying  to 
real-property  trespasses.  One,  who  interferes  with  the  possession 
of  goods,  acts  at  his  peril,"*  and  is  answerable  "  not  only  for  the  bare 

52.  Pollock's  Torts  (6tli  Ed.),  pp.  Lafoy,  7  Cow.  (N.  Y.)  735  (1827); 
334,  335;  Alderson,  B.,  In  Pouldes  Philips  v.  Hall,  8  Wend.  (N.  Y.)  610. 
T.  Willoughby,  8  M.  &  W.  540,  549   24  Am.  Dec.  108  (1832). 

(1841) ;   Bull  V.  Colton,  22  Barbour  55.  Jordan  v.  Wyatt,  4  Gratt   (45 

(X.  Y.),  94    (1856).      No    allegation  Va.)   151,  47  Am.  Dec.  720  (1847). 

that   plaintiff  lost    the    use  of  the  56.  Dexter  v.  Cole,  6  Wis.  319,  70 

horse.    In  Fullam  v.  Stearns,  30  Vt.  Am.  Dec.  465   (1858),  defendant  at- 

443,  456    (1857),  the  opinion  is  ex-  tempted  to  separate  plaintiff's  sheep 

pressed  that  there  may  have  been  a  from   his   own   flock,   but   inadvert- 

trespass  in   Paul   v.   Slason,  supra;  ently    drove   off   four   belonging   to 

cf.    Pope    V.    Cordell,    47    Mo.    251  plaintiff. 

(1871).  Fltzherbert's  yatiira  Brev-  It  is  not  trespass  for  one,  law- 
turn,  88  M.  and  89,  L.  shows  that  fully  driving  cattle  or  sheep  on  the 
the  writ  of  trespass  could  be  had  highway,  to  drive  animals,  which 
for  breaking  one's  mill-stone,  or  mix  with  his,  to  a  convenient  pface 
chasing  his  sheep  or  swine  to  their  for  separating  them.  Van  Valken-, 
injury.  burg   v.    Thayer,    57   Barb.    (N.   Y.) 

53.  Cole  v.  Fisher,  11  Mass.  137  196  (1870) ;  but  it  is  trespass  for 
(1814) ;  Loubz  v.  Hofner,  1  Dev.  L.  him  to  drive  them  away  with  his, 
(12  N.  C.)  185  (1827) ;  James  v.  without  taking  reasonable  precau- 
Caldwell,  7  Yerg.  (15  Tenn.)  38  tions  to  discover  and  separate  them, 
(1834);  Waterman  v.  Hall,  17  Vt.  Young  v.  Vaughan,  1  Houst.  (Del.) 
128,  42  Am.  Dec.  484  (1844).  331   (1857);   Brooks  v.  Olmstead,  17 

54.  Miller    v.    Baker,    1    Met.    (42  Pa.  24   (1851). 
Mass.)    27    (1840);    Wintringham  v. 
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act  of  trespass,  but  also  for  the  natural,  immediate  and  direct  con- 
sequences of  that  act."  " 

413.  Possession  of  Plaintiff.  This  may  he  either  actual  or  con- 
structive. "It  is  established  law,  that  he,  who  has  the  general 
property  in  a  personal  chattel,  may  maintain  trespass  for  the  tak- 
ing of  it,  by  a  stranger,  although  he  never  had  the  possession  in 
fact ;  for  the  general  property  in  a  personal  chattel,  draws  to  it  pos- 
session in  law."  °* 

It  is  also  established,  that  one,  who  illegally  interferes  with  the 
possession  of  a  chattel,  is  liable  in  trespass  to  the  one  whose  actual 
possession  is  invaded  ^  although  such  possession  is  illegal.  A  suc- 
cessful defense  to  the  action  of  trespass  must  rest  upon  the  right- 
fulness of  the  defendant's  conduct,"  not  upon  defects  in  the  plain- 
tiff's title,  or  in  his  right  to  possession."*  One  may  be  a  trespasser, 
even  against  a  thief." 

57.  Bruch  v.  Carter,  32  N.  J.  L.  is  declared,  "  require  that  persons 
554  (1867).  I>efendaiit  untied  plain-  thus  in  the  possession  of  property, 
tiff's  horse,  led  him  to  another  post  even  without  any  title,  should  be 
and  hitched  him.  Here,  he  became  enabled  to  protect  such  possession, 
entangled  in  his  halter,  was  thrown  by  appropriate  remedies  against 
to  the  ground  and  killed:  ^Judgment  mere  naked  wrongdoers,"  citing 
upon  verdict  for  plaintiff  for  the  Jeffris  v.  G.  W.  Ry.,  5  B.  &  B.  802, 
value  of  the  horse  affirmed.  25  L.  J.  Q.  B.  107   (1856) ;  Wheeler 

58.  Bulkley  v.  Dolbeare,  7  C!onn.  v.  Lawson,  103  N.  Y.  40,  8  N.  E.  360 
232,  235  (1828) ;  Haythorn  v.  Rush-  (1886) ;  National  Surety  Co.  v.  U.  S., 
forth,  16  N.  J.  L.  160,  38  Am.  Dec.  129  Fed.  70,  63  C.  C.  A.  512  (1904). 
540  (1842) ;  Putnam  v.  Wyley,  8  60.  Brown  v.  Ware,  25  Me.  411 
John.  (N.  Y.)  432,  5  Am.  Etec.  346  (1845);  Commonwealth  v.  Rourke, 
(1811) ;  Edwards  v.  Edwards,  11  Vt.  10  Cush.  (64  Mass.)  397  (1852) ; 
587,  34  Am.  Dec.  711  (1839).  Swings     v.     Walker,     9     Gray     (75 

59.  Guttner  v.  Pac.  Steam  Whal-  Mass..),  95  (1857);  Odiorne  v.  Col- 
ing  Co.,  96  Fed.  617  (1899).  Seamen  ley,  2  N.  H.  66,  9  Am.  Dec.  39, 
on  board  an  abandoned  whaling  (1819) ;  Potter  v.  Washbun,  13  Vt. 
bark  successfully  maintained  tres-  558,  37  Am.  Dec.  615  (1840). 

pass  against  the  defendant,  whose  61.  Commonwealth    v.    Coffee,    9 

servants  took  the  stores  from  the  Gray  (75  Mass.),  139  (1857);  Ward 

bark,  although  the  seamen  had  bare  v.  People,  3  Hill  (N.  Y.),  395  (1842); 

possession  and  no  ownership.   "The  Fletcher   v.   Cole,   26   Vt.    170    177 

peace  and  good  order  of  society,"  it  (1853). 
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414.  Excusable  Trespasses.  These  have  been  dealt  with,  at 
considerable  length,  in  a  previous  chapter,*^  and  their  considel:ation. 
need  not  be  renewed  here. 

It  will  be  recalled  that  a  very  extensive  head  of  excuse,  in  cases  of 
trespass,  is  that  of  license.  When  that  license  is  abused  it  becomes 
important  to  inquire  whether  it  was  accorded  to  the  defendant  by 
the  law,  or  by  consent  of  the  plaintiff. 

415.  Trespass  Ab  Initio.  When  the  license  is  accorded  by 
law,  it  is  said  that  the  law  should  make  void  everything  done  by  the 
abvise  of  its  authority,  and  leave  the  abuser  as  though  he  were  a 
trespasser  from  the  beginning.    But  where  a  man,  who  is  under  no 

^  necessity  to  give  a  license  to  another,  does  give  it,  and  the  licensee 
abuses  the  authority,  there  is  no  reason  why  the  law  should  inter- 
pose to  make  void  everything  done  by  such  abuse,  because  it  was 
the  man's  folly  to  trust  another  with  an  authority,  who  was  not  fit 
to  be  trusted.'^ 

Accordingly,  where  one  distrains  property,^*  or  takes  up  an 
estray,'^  and  converts  or  abuses  it,  he  is  liable  as  a  trespasser  ab 
initio.  So  is  an  officer  who  seizes  property  or  arrests  a  person 
under  legal  process,  and  then  abuses  the  authority  given  him  by 
the  law  —  as  by  unreasonable  delay  in  removing  the  property,^^  or 
by  charging  illegal  fees.^^  So  is  one  who  secures  entrance  upon 
plaintiff's  land  by  authority  of  the  law,  and  then  abuses  the 
license.^ 

416.  On  the  other  hand,  if  the  license  proceeds  from  the  plain- 
tiff, an  abuse  of  it  will  not  make  the  original  entry  upon  the  land  a 

62.  Chapter  III.  -,29  At.   981    (1894),  and  cases  cited. 

63.  Allen  v.  Crofoot,  5  Wend.  (N.  68.  Gardner  v.  Rowland,  2  Ire. 
Y.)  506  (1830).  (24   N.   C.)    247    (1842);     Adams    v. 

64.  Duncombe  v.  Reeve,  Croke  Rivers,  11  Barb.  (N.  Y.)  390  (1851) ; 
Eliz.  783  (1601).  Harrison  v.  Duke  of  Rutland  (1893), 

65.  Bagshaw  v.  Goward,  Croke  1  Q.  B.  142,  62  L.  J.  Q.  B.  117,  47 
Jac,  147,  1  Yelv.  96,  Noy,  119  A.  L.  J.  329;  May  v.  Western  U.  T. 
(1606);  Adams  v.  Adams,  13  Pick.  Co.,  157  N.  C.  416,  72  S.  E.  1059,  37 
(30  Mass.)  384  (1832).  L.  R.  A.  N.  S.  912  (1911),  defendant 

66.  Williams  v.  Powell,  101  Mass.  liable  for  mental  distress  of  plain- 
467  (1869).  tiff  caused  by  the  violent  and  abu- 

67.  Robbins  v.  Swift,  86  Me.  197,   sive  conduct  of  its  agents. 
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trespass,  although  the  abuser's  act  may  he  in  itself  a  trespass." 
And  it  is  to  he  home  in  mind,that  the  ahuse  of  the  authority  of  law, 
■which  makes  a  man  a  trespasser  ab  initio,  is  the  ahuse  of  some 
special  and  particular  authority,  and  has  no  reference  to  the  gen- 
eral rule  which  makes  acts  lawful  which  the  law  does  not  forbid.'* 
Moreover,  defendant's  conduct  must  amount  to  a  trespass,  as  dis- 
tinguished from  mere  non-feasance  and  breach  of  contract.'^ 

69.  Hubbell  v.  Wheeler,  2  Alk.  a  trespasser  from  the  time  he  ex- 
(Vt.)  359  (1827) ;  Jewell  v.  Mahood,  ceeded  the  purpose  for  which  het 
44  N.  H.  47  (1863);  Allen  v.  Cro-  was  permitted  to  enter;"  Perry  v. 
foot,  5  Wend.  (N.  Y.)  506  (1830);  Bailey,  94  Me.  50,  46  At.  789  (1900). 
The  Six  Carpenters's  Case,  8  Coke,  70.  Esty  v.  Wilmot,  15  Gray  (81 
146,  a.  (1610);  Snedecor  v.  Pope,  Mass.),  168  (1860). 
143  Ala.  275,  39  So.  318  (1904),  71.  The  Six  Carpenters  Case,  8 
"  though  defendant  entered  certain  Coke,  146,  a.  (1610) ;  Abbot  v.  Kim- 
premises  under  a  license,  he  became  ball.  19  Vt.  551  (1847). 
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CSAPTER  Xn. 

iTtOVEB  AND   CONVERSION. 

417.  The  Fictioa  of  Finding.  Originally,  the  action  of  trover 
■was  "  an  action  of  trespass  on  the  ease  for  the  recovery  of  damages 
against  a  person  who  had  found  goods,  and  refused  to  deliver  them 
to  the  owner  upon  jferaand,  hut  had  converted  them  to  his  own 
use."  ^  The  allegat^n  pi  finding  was  often  fictitious,  but  the  de- 
fendant was  no^aUowed  to  deny  the  fiction;  and  in  modem  times 
J  the  allegatioa- is  treated  as  unnecessary.^  The  substance  of  the 
action,  to-day,  is  for  the  wrongful  interference  with  the  plaintiff's 
dominiony  over  tie  fi^operty  in  question.* 

In  many  cases,  the  plaintiff  has  his  option  to  sue  for  trespass  or 
for  conversion.^  This  is  true,  whenever  the  defendant's  conduct  is 
a  wrongful  interference  with  the  plaintiff's  possession  and  with  his 
right  as  ovher.* 

1.  Smfth  T.  Grove,  12  Mo.  51  Chapman  &  Co.,  126  Fed.  68  (1903), 
(1848);  Cooper  v.  Chitty,  1  Burr.  20  the  court  said:  "The  distinction 
(1756).  between  trespass  and  conversion  is 

2.  T.oyce  v.  Oakes,  20  R.  I.  252,  this:  that  trespass  is  an  unlawful 
38  A..  371,  39  L.  R.  A.  845  (1897);  taking  — as,  for  example,  the  un- 
Burtoughs  V.  Bayne,  5  H.  &  N.  296,  lawful  removal  of  the  property  — 
29  ij.  J.  Ex.  188   (1869).  while    conversion    is    an    unlawful 

t.  Cases  in  last  two  notes;  Davis  taking  or  keeping  in  the  exercise, 

V.   Hurt.    114   Ala.    146,   21   So.   468  legally  considered,  of  the  right   of 

(?896)  ;Payne  v.  Elliott,  54  Cal.  339  ownership.    A  mere  seizure  or  un- 

fl880) ;  Piatt  v.  Tuttle,  23  Conn.  233  lawful  handling  may  amount  to  a 

'1854) ;  Harris  v.  Saunders,  2  Strob.  trespass,  while  conversion  Is  usu- 

i3q.  (S.  C.)  370  (1835) ;  approving  of  ally  characterized  by  a  usurpation 

he   following   definition:     "A   con-  of  ownership." 

•ersion    seems    to    consist   in    any      3.  Bassett    v.    Maynard,    1    Rolle 

brtions  act,  by  which  the  defend-  Abd.  105  M.  pi.  5  (1601);  Bishop  v. 

int    deprives    the    plaintiff    of    his  Montague,  Cro.  Bliz.  824   (1601),  S. 

foods,  either  wholly  or  for  a  time;"  C.  Cro.  Jac.  50  (1604);  Leverson  v. 

iyUebury  Mercantile  Co.  v.  Fitch,  Kirk,  1   Rolle  Abd.   105,  M.  pi.   10 

22  Okla.  475,  99  Pac.  1089,  23  L.  B.  (1610) ;   Dexter  v.  Cole,  6  Wis.  320 

A.  N.  S.  573  (1908).  (1858). 

4  In    Montgomery,    etc.,    Co.    v. 
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418.  Subject  Matter  of  l^over.  While  the  fiction  of  finding- 
remained  an  essential  elempit  oi  the  cause  of  action,  trover  could 
he  brought  only  for  tangible  chattels,  At  present,  however,  it  lies 
for  any  species  of  personal  property  ^-^or  bank  bills ;  ^  or  other 
negotiable  instruments ;  *  for  certificates  of  -^tock ; '  for  copies  of 
book  accounts ; "  for  timber  or  crops  corm^rted  after  severance 
from  the  realty ;  ^'  for  domestic  animals,^'  as  well  as  for  animals 
of  a  wild  nature  which  have  been  tamed,''  or  reduced  to  the  legal 
ownership  and  control  of  the  plaintiff;"  and  even^fcc  property 
which  the  plaintiff  had  no  legal  right  to  possessi,^  It  does  not  lie,>\ 
however,  to  protect  the  ownership  of  eounterfe^  money,  or  any 
other  chattel,  which  the  law  treats  as  a  nuisaflce, '  and  otttside  the 
pale  of  legal  toleration.'® 

419.  Against  Whom  the  Tort  May  Be  Committed.     It  is  not 

necessary  that  the  plaintiff  be  the  true  owner  of  Oie  goods  in  ques- 
tion. If  he  has  a  special  property  therein,  as  bJiilee,"  or  as  re- 
ceiver under  an  order  of  the  court,'*  or,  if  he  is  ip  actual  posses- 
sion at  the  time  of  their  conversion  by  the  defendant,''  although 
that  possession  may  be  in  the  nature  of  a  disseisi'i.of  the  true 

%  > 

6.  State  V.  Omaha  Nat.  Bank,  59       13.  Amory  v.  P^yn,  10  „ohns.  (N. 
Neb.  483,  81  N.  W.  483   (1899).  Y.)  102,  6  Am.  Dec.  316  (1^13). 

7.  Moody  V.  Keener,  7  Porter  (Al.)        14.  Taber  v.  Jenny,  1  Sprague  (U. 
218    (1838) ;    Royce  v.  Cakes,  20  R.    S.  Adm.  Dec.)   315   (1856). 

I.  252,  38  At.  371,  39  L.  R.  A.  845  15.  Averill  v.  Chadwick,  153  Mass. 
(1897).  171,  26  N.  E.  441   (1891). 

8.  Comparet    v.    Burr,    5    Blackf.       16.  Spalding  v.  Preston,  21  tt  9, 
(Ind.)  419  (1840);  Griswold  v.  Judd,   14,  50  Am.  Dec.  68  (1848). 

1  Root  (Conn.),  221   (1790).  17.  Buxton  v.  Hughes,  2  Bing.  173 

9.  Payne  v.  Elliott,    54    Cal.    339    (1824) ;   Smith  v.  James,  7  C^W.    N. 
(1880).  Y.)  328  (1827):  National  Surety  Co. 

10.  Fullam    v.    Cummings,  16  Vt.   v.  United  States,  129  Fed.  70  (1904); 
697  (1844).  The  Beaconsfield,  158  U.  S.  363,  15 

11.  Sampson  v.  Hammond,  4  Cal.   Sup.  Ct.  860,  39  L.  Ed.  993  (1894). 
184  (1854) ;  Nelson  v.  Burt,  15  Mass.       18.  Kehr  v.  Hall,  117  Ind.  405,  2» 
204   (1818).     In  Platner  v.  Johnson,   N.  E.  279  (1888). 

26  Miss.  142  (1853),  the  court  held  19.  Wheeler  v.  Lawson,  103  N,  *. 
that  trover  would  not  lie,  because  40,  8  N.  E.  360  (1886);  Cook  V 
the  severance  and  asportation  were  Thornton,  109  Al.  523,  20  So.  It 
one  transaction.  (1895).  , 

12.  Drew  v.   Spaulding,  45  N.  H. 
472  (1864). 
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owner^^  he  can  successfully  maintain  the  action.^""'  In  such  cases, 
the  defendant  does  not  make  out  a  defense,  as  a  rule,  by  showing 
that  the  true  ownership  is  in  a  third  person.  He  must  go  further 
and  connect  himself  with  such  title.^^ 

When  the  plaintiff  is  not  in  possession  at  the  time  of  the  defend- 
ant's conversion,  he  must  show  property  in  himself  and  his  right 
to  immediate  possession.  In  such  cases,  it  is  proper  to  say  that 
he  must  recover  upon  the  strength  of  his  legal  right  and  not  upon 
the  defects  in  the  defendant's  title.^^ 

420-  How  Conversipn  Is  Committed.  The  tort  of  conversion 
ordinarily  assumes  one  of  four  forms  :^'  (1)  A  wrongful  taking 
under  a  claim  of  ownership,  or  a  claim  inconsistent  with  the 
plaintiff's  ownership.  (2)  An  exclusion  of  the  plaintiff  from  his. 
rightful  exercise  of  dominion,  although  the  defendant's  taking  was 
lawful.  (3)  A  wrongful  use  of  the  propertyl*'  (4)  Its  wrongful 
detention.    Let  us  consider  these  in  detail : — 

421.  Wrongful  Asportation  in  the  Exercise  of  Dominion.  If 
the  asportation,  or  wrongful  taking,  is  not  of  a  character  incon- 
sistent with  the  plaintiff's  ownership,  it  may  be  trespass,  but  it 
does  not  amount  to  conversion.  < 

Accordingly,  a  person  who  removes  the  goods  of  another,  for 
Jiis  own  convenience,  and  does  not  restore  them  to  their  original 
position,  may  be  liable  in  trespass,  but  not  in  conversion,  for  he 
makes  no  claim  to  their  ownership  or  possession ;  he  does  no  act 
which  amounts  to  an  exercise  of  ownership^  or  right  of  property  in- 

20.  Disseisin  of  Chattels,  by  Pro-  102  (1859) ;  Jeffries  v.  Great  West- 
fessor  Ames,  3  Harv.  L.  R.  23,  313,  enr  Ry.,  5  E.  &  B.  802,  25  L.  J.  Q. 
337   (1889).  B.  107   (1856). 

20a.  National  Surety  Co.  v.  U.  S.,  22.  Union  Stockyard  Co.   v.   Mal- 

129  Fed.  70,  63  C.  C.  A.  512  (1904),  lory,  157  111.  554,  41  N.  E.   888,  48 

"a  bailee  for  hire  of  services  may  Am.  St.  R.  341  (1895). 

maintain  an  action  of  trespass,  tro-  23.  Kennet  v.  Robinson,    2    J.    J. 

ver,  or  conversion  for  the  disturb-  Marsh.  (25  Ky.)  84  (1829) ;  Pernall 

ance  of  his  possession  by  a  wrong-  v.  Chase,  37  Me.  289   (1853) ;   State 

doer,  and  may  recover  the  value  of  v.  Haley,  2  Hask.    (U.   S.  Cir.  Ct.) 

the    property    as    damages;"    The  354,    Fed.    Cases  No.  8,977   (1879); 

Winkfield  (1902),  P.  42,  71  L.  J.  P.  Glover  v.  Rlddick,  11  Ired.    (33  N. 

21.  C.)  582  (1850) ;  Harris  v.  Saunders. 

21.  Stowell   v.    Otis,   71    N.   Y.   36  2  Strob.  Eq.   (S.  C.)  370   (1848). 
(1866) ;    Cook   \ .   Patterson,   35   Al. 

26 
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426.  Nonfeasance,  or  Negligent  Omission.  If  the  deteriora- 
tion or  destruction  of  the  article,  however,  is  due  to  the  mere  non- 
feasance of  the  defendant,  he  can  successfully  defend  against  an 
action  of  conversion,  although  he  may  he  liable  in  an  action  for 
negligence."  For  example,  a  warehouseman,  or  conunon  carrier 
fails  to  guard  properly  articles  which  have  been  confided  to  him, 
and  they  become  worthless. *"'  or  are  lost  or  stolen,''*  he  is  not 
liable  in  trover,  although  he  may  be  answerable  either  for  a  breach. 
of  his  contract,  or  of  his  common  law  duty,  to  keep  safely.  '  Con- 
version," it  is  said,  "  upon  which  recovery  in  trover  may  be  had, 
must  be  a  positive,  tortious  act.  Xonfeasance  or  neglect  of  duty, 
mere  failure  to  perform  an  act  obligatory  by  contract,  or  by  which 
property  is  lost  to  the  owner  will  not  support  the  action."  *' 

^Vhen,  however,  the  property  is  rendered  worthless,  or  its  nature 
is  changed,  or  it  is  lost  or  destroyed  as  the  proximate  result  of  the 
defendant's  act,  or  misfeasance,  trover  may  be  maintained,  even 
though  the  defendant  is  a  bailee,*^  or  an  agent. *° 

V.  Philip  Best  Co.,  45  Wis.  262  N.  C.  849,  32  E.  C.  L.  R.  389  (1837)  r 
(1878);  Richardson  v.  Atkinson,  1  Bowlin  v.  Nye,  10  Cush.  (64  Mass.) 
Strange,  576  (1723) ;  Bench  v.  416  (1852) ;  Scovill  v.  Griffith,  12  N. 
Walker,  14  Mass.  500  (1780) ;  San-  Y.  509  (1855) ;  Wamsley  v.  AUas  S. 
derson  v.  Haverstick,  8  Pa.  294  S.  Co.,  168  N.  Y.  533,  61  N.  E.  896, 
(1848).  In  Byrne  v.  Stout,  15  111.  85  Am.  St.  R.  699  (1901);  Lonis- 
180  (1853),  it  is  held  that  the  cas-  villa,  etc.,  Ry.  v.  Campbell,  7  Heisk. 
tratlon  of  a  trespassing  hog  does  (54  Tenn.)  253  (1872). 
not  amount  to  conversion.  Cf.  Sim-  47.  "Davis  &  Son  v.  Hurt,  114  AI. 
mens  V.  Lillystone,  8  Bxch.  431,  22  146,  21  So.  468  (1896) ;  Smith  v. 
L.  J.  Exch.  217  (1853),  cutting  a  Archer,  53  111.  241  (1870);  Savage 
spar.  V.  Smythe  &  Co.,  48  Ga.  562  (1873). 

44.  Central,  etc,  Co.  v.  Lampley,  48.  Munford  v.  Taylor,  2  Met.  (59 
76  Al.  357,  52  Am.  R.  334  (1884)  ;_Ky.)  599  (1859);  Hay  v.  Conner,  2 
Thompson  v.  Moesta,  27  Mich.  182'Hatr.  &  J.  (Md.)  347  (1808);  Went- 
(1873);  Salt  Springs  Bank  v.  worth  v.  McDuffie,  48  N.  H.  402 
Wheeler,  48  N.  Y.  492,  8  Am.  R.  504  (1869) ;  Hawkins  v.  Hoffman,  6  Hill 
(1872);  Tinker  v.  Morrill,  39  Vt.  (N.  Y.),  586,  41  Am.  Dec.  768  (1844) ; 
477,  94  Am.  Dec.  345  (1866).  Weakley    v.    Pearce,    5    Heisk.    (52 

45.  Mulgrave  v.  Ogden,  Croko  Tenn.)  401  (1871) ;  Ry.  Co.  v.  OTJon- 
Eliz.  219  (1591);  Emory  v.  Jenkin-  nell,  49  O.  St  489,  32  N.  E.  476, 
son,  Tappan  (O.) ,  219  (1818) ;  Jones  34  Am.  St.  R.  579  (1892) ;  Mar- 
V.  Allen,  1  Head  (38  Tenn.),  626  shall,  etc.,  Co.  v.  Kansas,  etc.,  Ry., 
(1858).  176  Mo.  480,  75  S.  W.  638.  98  Am. 

46.  Ross  y.  Johnson,  5  Burr.  2825   St.  R.  508  (1903). 

(1772) ;  Williams  v.  Gesse,  3  Bing.       49.  Donahue  v.  Shippee,  15  R.  L 
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^  /'^consistent  -witli  the  real  ow^ier's  right  of  possession."  If,  how- 
'^  €ver,  he  removes  them  to  a  j'laee  to  which  he  refuses  the  owner 
access,^  or  does  any  other  act  in  exclusion  or  defiance  of  the  own- 
er's right ;  makes  any  assumption  of  property  and  of  the  right  of 
disposition,  or  intermeddles  in  a  way  which  indicates  a  claim  of 
ownership ;  or  makes  any  assertion  of  the  control  which  belongs  to 
the  owner,  his  conduct  may  be  treated  as  amounting  to  a  con- 
version.^* 

422.  Intention  to  convert  unless  followed  by  some  act  which 
amounts  to  an  exclusion  of  the  owner  from  his  exercise  of  dominion 
over  the  goods,  is  not  a  conversion.''  Accordingly,  a  threat,  by  one 
not  in  possession  of  goods,  to  resist  their  removal  by  the  owner,  may 
be  actionable  as  slander  of  title,  but  not  as  conversion.^'  The  same 
is  true  of  a  pretended  purchase  or  sale  of  gods,  by  one  who 
neither  takes  nor  delivers  possession  of  them.^  If,  however,  the 
goods  are  in  the  defendant's  possession,  his  refusal  to  allow  the 
plaintiff  to  remove  them  may  constitute  a  conversion.^" 

24»  Bushel    v.    Miller,    1    Strange  (S.    C.)    318    (1845).     In   this   case, 

128   (1718);   Pouldes  v.  Willoughby,  the    defendant    permitted    plaintiff's 

8  M.   &  W.   540,  5  Jur.  534    (1841).  slave,    who    represented  himself   to 

The  defendant  put  plaintiff's  horses  be   a   free   mulatto,   to   travel   with 

off    his    steamboat,   because  of  the  him,  and  was  held  not  liable  for  a 

plaintiff's    misconduct,    though    not  conversion   as   he   did   not   use  the 

with     any     view     to     appropriating  slave  as  property, 

them  to  his  own  use  or  to  deprive  27.  England    v.    Cowley,    L.    R.    8 

defendant  of  them,  but   to   get  rid  Ex.   126,   42   L.    J.    Ex.    80    (1873); 

of  him.     Shea  v.  Milford,  145  Mass.  Penny  v.  State,  88  Al.  105,  7  So.  50 

525,   14  N.  E.   769    (1888).     Defend-  (1889);    Herron  v.   Hughes,  25  Cal. 

ant's   oflScers  requested  plaintiff  to  555  (1864) ;  Irish  v.  Cloyes,  8  Vt.  30 

remove  his  properly  from  the  par-  (1836). 

eel  of  land  where  they  were  stored;  28.  Boobier  v.  Boobier,  39  Me.  406 

and  upon  his  refusal  to  do  so,  re-  (1855) ;      Polley      v.      Lenox     Iron 

moved  it  to  another  parcel.     Noth-  Works,  2  Allen  (84  Mass.),  182.  184 

ing    was    done    in    derogation    of  (1861) ;  Plainer  v.  Johnson,  26  Miss. 

plaintiff's     dominion.        Mattice     v.  142,  143  (1853). 

Brinkham,  74  Mich.     705,  42  N.  W.  29.  Traylor  v.   Horrall,  4   Blackf. 

172  (1889).    Articles  were  removed  (Ind.)  317  (1837);  Puller  v.  Tabor, 
from  one  room  to  another;  Sparks  39    Me.    519     (1855);    Burnside    v. 
V.  Purdy,  11  Mo.  219  (1847),  similar  Twichell,  43  N.  H.  390  (1861). 
to  preceding  case.  80.  Badger    v.    Batavla,  etc.,  Co., 

25.  Fosdick    v.    Collins,   1   Sterk,   70  111.  302  (1873) ;  Contra,  Town  v. 

173  (1816).  ■      Hazen,    51    N.    H.    596    (1872).      In 
96.  Nelson  v.  Whetmore,  1  Rich.  Thorogood  v.  Robinson,  6  Q.  B.  R. 
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423.  Conversion  Without  Physical  Taking.  The  asportation 
necessary  to  constitute  a  conversion,. '/here  the  tort  is  founded  upoiv 
a  wrongful  taking,  need  not  be  actv  al ;  it  may  be  constructive.  A 
person,  who  wrongfully  transfers  a  bill  of  ladii^g  or  a  warehouse 
receipt,  and  thereby  enables  a  third  person  to  get  the  goods  to  the 
exclusion  of  the  owner,  is  liable  as  for  an  asportation.^  So,  too, 
is  the  one  receiving  such  a  document  of  title  and  claiming  the  prop- 
erty under  it.'^  And,  of  course,  a  buyer  of  chattels,  which  are  in 
his  presence,  is  guilty  of  asportation,  when  he  asserts  that  they 
are  his  and  repudiates  the  owner's  title  and  possession,  although 
he  does  not  touch  them.^  Moreover,  a  taking  by  an  agent,  for 
which  the  principal  is  legally  responsible,  is  his  taking.^*  Again, 
one  who  shuts  up  his  neighbor's  trespassing  fowls  and  refuses  to 
turn  them  loose ;  ^  a  lessor,  who  insists  that  articles  belonging  to 
a  lessee  are  his  own,  and  forbids  the  lessee  from  taking  them,^° 
and  a  public  official  who  unlawfully  prevents  the  owner  from  tak- 
ing his  property  from  a  warehouse,"  is  guilty  of  their  asportation. 
So  is  a  sheriff,  constable  or  marshal,  who  levies  upon  goods  with- 
out lawful  right,  although  he  does  not  actually  touch  them.  It  is 
enough  that  he  "  assumes  such  a  control  over  the  property,  by  a 
possecsion  actual  or  constructive,  as  deprives  the  owner  of  his  do- 
minion over  them  for  any  purpose."  ^  If,"  however,  he  does  not 
assTmie  their  custody  or  control,  but  contents  himself  with  assert- 

769,  14  L.  J.  Q.  B.  87  (1845),  a  ver-  34.  Keyworth  v.  HUl,  3  B.  &  Aid. 

diet  for   defendant   was    sustained,  685    (1820).      Taking    was    by    the 

chiefly  on  the  ground  that  plaintiff  wife,  and  husband  held  liable  with 

did  not  send  some  one  with  proper  the  wife;  Chambers  v.  Lewis,  28  N. 

authority  to  demand  and  receive  the  Y.   454    (1863). 

soods.  35.  Leonard  v.  Belknap,  47  Vt.  602 

31.  Hiort  V.  Bott,  L.  R.  9  Ex.  86,  (1874). 

43  L.  J.  Ex.  81  (1874).  36.  Vilas   v.    Mason,   25   Wis.    310 

32.  McCombie  v.   Davies,  6  East    (1870). 

538,  8  R.  R.  534  (1805).  37.  Bristol   v.   Burt,   7   Johns.    (N. 

33.  Chamberlin  v.  Shaw,  18  Pick.   Y.)   254   (1810). 

(36  Mass.)  278  (1836).  The  same  38.  Johnson  v.  Farr,  60  N.  H.  426 
doctrine  was  applied  .to  a  land  (1880) ;  Abercrombie  v.  Bradford,  16 
owner,  who  refused  to  permit  a  Al.  560  (1849);  Stuart  v.  Phelps,  39 
mortgagee  to  take  a  boiler  from  his  la.  14  (1874) ;  Wintringham  v.  La- 
premises.  Badger  v.  Batawa,  etc.,  foy,  7  Cow.  (N.  Y.)  735  (1827) 
Co.,  70  111.  302   (1873). 
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ing  his  intention  to  do  so  in  the  future,  he  is  not  liable  for  con- 
version. 

V  424.  Goods  Obtained  by  Fraud.  Even  though  the  owner  of 
goods  voluntarily  delivers  them  to  another,  the  latter  is  guilty  of  a 
wrongful  taking,  if  he  obtains  them  by  such  a  fraud  as  justifies 
the  owner  in  avoiding  the  sale,  or  other  transaction,  to  which  his 
assent  was  obtained.*"  Upon  its  avoidance,  the  owner  may  insist 
that  no  title  or  right  of  possession  ever  passed  to  the  def rauder.  Of 
course  if  the  owner  does  not  avoid  the  transaction,  until  after  the 
goods  have  been  transferred  to  a  bona  fide  purchaser,  he  cannot 
proceed  against  the  latter  for  conversion.**  JSTor,  according  to  the 
better  authorities,  can  he  maintain  conversion  against  an  innocent 
transferee  of  such  defrauder,  although  not  one  for  value,  without 
demand  and  refusal.*^ 

425-  Excluding  the  Rightful  Owner,  or  Possessor.  The  most 
frequent  examples  of  this  form  of  conversion  are  afforded  by  the 
destruction,  or  sale  of  personal  property. 

It  is  not  necessary  to  show  that  the  defendant  actually  con- 
verted to  his  own  use  the  property  of  the  plaintiff",  nor  that  he  de- 
rived any  benefit  therefrom.  It  is  enough  that,  by  an  intended 
act,  he  deprived  the  plaintiff  of  the  property.  Accordingly,  one 
commits  conversion  by  killing  animals,  or  burning  up  property, 
or  melting  ice,  or  cancelling  a  certificate,  or  by  so  dealing  with  a 
chattel  that  its  identity  is  destroyed.*' 

39.  Mallalieu  v.  Laugher,  3  C.  &  477  (1839) ;  Mowrey  v.  Walsh,  8 
P.  551  (1828);  Herron  v.  Hughes,  25    Cow.  (N.  Y.)  238  (1828). 

Cal.  555   (1864) ;   Fernald  v.  Chase,  42.  Goodwin    v.    Wertheimer,    99 

37  Me.  289  (1853).  N.  Y.  149,  1  N.  B.  404   (1885);   but 

40.  Thompson  v.  Rose,  16  Conn,  see  Farley  v.  Lincoln,  51  N.  H.  577 
71,  41  Am.  D«c.  141   (1844);   Lovell  (1872). 

V.  Hammopd,  66  Conn.  500,  34  At.  43.  Keyworth  v.  Hill,  3  B.  &  Aid. 
511   (1895);   Holland    v.    Bishop,  60   685  (1820),  opinion  of  Abbott,  C.  J.; 

j  Minn.  23,  61  N.  W.  681  (1895);  Atchison,  etc.,  Ry.  v.  Tanner,  19 
Thurston  v.  Blanchard,  22  Pick.  (40   Col.  569,  36  Pac.  541  (1894),  seventh 

'  Mass.)  18,  33  Am.  Dec.  700  (1839);  count  for  destruction  of  grass; 
Baird  v.  Howard,  51  O.  St  57,  36  Frost  v.  Plumb,  40  Conn.  Ill,  16 
N.  E.  732,  46  Am.  St  R.  550,  22  L.  Am.  R.  18  (1873);  Olds  v.  Chicago 
R.  A.  846   (1894).  Open  Board  of  Trade,  33  111.  App. 

41.  Trott  V.  Warren,  11  Me.  227  445  (1889) ;  Simmoas  v.  Sikes,  2  Ire. 
(1824) ;  Bradley  v.  Obeare,  10  N.  H.    (24   N.    C.)    98    (1841) ;    Ascherman 
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"  427.  Sale  of  Property,  as  a  "Conversion.  A  person,  who  en- 
gages in  selling  and  delivering  property,  thereby  as.serts  owner- 
ship, either  in  himself,  or  in  the  person  for  whom  he  professes  to 
act.  If  the  ownership  is  in  another,  the  act  of  selling  is  a  distinct 
repudiation  of  that  other's  dommion,  and  an  exclusion  of  him  from 
possession.  It  is,  therefore,  actionable  conversion,  no  matter 
whether  the  seller  believed  the  property  to  be  his  or  not.  In  at- 
tempting to  transfer  the  ownership  he  acted  at  his  peril.'* 

The  same  rule  applies  to  an  auctioneer,  broker  or  other  agent, 
when  he  sells  and  delivers  property  for  a  principal  who  is  not  its 
owner  and  has  no  legal  authority  to  dispose  of  it.'^  Wrongful  in- 
tent is  not  an  essential  element  of  thS  tort  of  conversion  in  sudi 
cases.  Its  gist  is  the  rightful  owner's  deprivation  of  shis  propeny, 
by  some  unauthorized  act  of  another  asserting  dominion  or  control 
over  it.  '^ 

428-  Purchaser  Is  Also  Liable  for  Conversion.  As  one,  who 
buys  and  receives  possession  of  property,  does  thereby  assert  do- 
minion over  it,  to  the  exclusion  of  everyone  else,  his  act  of  pur- 
chasing and  taking  possession  amounts  to  conversion,  as  against  the 
true  owner.    His  good  faith  in  the  transaction  does  not  save  him,'* 

543,  8  At.  541  (1887);  plaintiff's  (1875);  Consolidated  Co.  v.  Curtis, 
grass  was  cut  by  defendant,  while  (1892),  1  Q.  B.  495,  61  L.  J.  Q.  B. 
working  for  a  third  person.  325;    Swim  v.  Wilson,  90   Cal.   126, 

50.  Hutchins  v.  King,  1  Wall.  (68  27  Pac.  33,  13  L.  R.  A.  605,  25  Am. 
U.  S.)  53,  17  L.  Ed.  544  (1863);  May  St.  R.  110  (1891);  Kimball  v.  Bill- 
V.  O'Neal,  125  Al.  620,  28  So.  12  ings,  55  Me.  147,  92  Am.  Dec.  581 
(18991;  Merchants  Bank  v.  Meyer,  (1867);  Robinson  v.  felrd,  158  Mass. 
56  Ark.  499,  20  S.  W.  406  (1892);  357,  33  K.  E.  391,  35  Am.  St.  R.  495 
Horton  v.  Jack,  126  Cal.  521,  58  Pac.  (1893) ;  Bercich  v.  Marye,  9  Nev.  312 
1051  (1899) ;  Brown  v.  Campbell  Co.,  (1874) ;  contra,  Frlzzell  v.  Rundle, 
44  Ks.  237,  24  Pac.  492  (1890) ;  La-  88  Tenn.  396,  12  S.  W.  918,  17  Am. 
feyth  V.  Emporia  Bank,  53  Ks.  51,  St.  R.  998  (1890).  "* 
35  Pac.  805  (1894) ;  Gore  v.  Izer,  64  52.  Boyce  v.  Brockway,"  31  N.  Y. 
Neb.  843,  90  N.  W.  758  (1902) ;  Pease  490  (1865) ;  Reid  v.  Colcock,  1  Nott 
V.  Smith,  61  N.  Y.  477  (1875);  Croft   &  McCord  (S.  C),  592  (1819). 

V.  Jennings,  173  Pa.  216,  33  At.  1026  53.  Cooper  v.  Willomatt,  1  C.  B. 

(1896) ;    Morril    v.    Moulton,    40   Vt.  672,  14  L.  J.  C.  P.  219,  50  E.  C.  L.  R. 

242  (1867).  672   (1845);   Scott  v.  Hodges,  62  Al. 

51.  Stephens  v.  Elwall,  4  M.  &  S.  337  (1878);  Sims  v.  James.  62  Ga. 
259  (1815);  Hjjjlins  v.  Fowler,  L.  260  (1879);  Gilmore  v.  Newton,  9 
R.  7  H.  L.  757,  44  L.  J.  Q.  B.  169  Allen   (91  Mass.),  171,  85  Am.  Dec. 
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and,  in  most  jurisdictions,  it  does  not  entitle  him  even  to  a  de- 
mand for  the  property  from  the  true  owner,  before  a  suit  in  trover 
can  be  brought."*  Even  in  jurisdictions,  where  an  innocent  pur- 
chaser from  a  wrongful  holder  is  entitled  to  a  demand,  he  forfeits 
that  right  by  selling  the  property.  Until  the  sale,  it  is  said,  his 
mere  possession  is  not  inconsistent  with  the  plaintiff's  ownership, 
but  the  sale  estops  him  from  denying  that  he  was  dealing  with  it 
adversely  to  the  plaintiff.^'' 

The  pledgee  or  mortgagee  of  personal  property,  who  asserts  a 
right  to  it,  in  defiance  of  the  claim  of  the  true  owner,  is  guilty  of 
converting  it.^^ 

429.  Wrongful  Use  of  Property  as  a  Conversion.  Perhaps  the 
most  common  example  of  this  form  of  conversion  is  afforded  by 
the  bailee  who  deals  with  property,  of  which  he  has  lawful  pos- 
«es^ion,  in  a  manner  inconsistent  with  the  purposes  of  the  bail- 
ment. Some  instances  of  this  class  have  been  given,  under  pre- 
vious headings,  such  as  destruction  "  and  loss,^^  due  to  the  culpable 
acts  of  the  hirers  of  property  or  of  carriers. 

Other  examples  are  afforded  by  the  bailees  of  various  descrip- 
tions, who  sell  or  pledge  property  without  authority  therefor  from 
their  bailors ;  ^^  or  who,  having  it  lawfully  in  their  possession  for 

749    (1864) ;    Trudo  v.  Anderson,  10  Buchanan  Co.  v.  Baskett,  14  Bush. 

Mich.  357  (1862) ;  Hyde  v.  Noble,  13  (77  Ky.)    658    (1879) ;    Hotchklss   v. 

N.  H.  494,  38  Am.  Dec.  508   (1843) ;  Hunt,  49  Me.  213,  224  (1860) ;   Stan- 

Velzian  v.  Lewis,  15  Or.  539,  16  Pac.  ley  v.  Gaylord,  1  Gush.    (55  Mass.) 

631,  3  Am.  St.  R.  184  (1888) ;  Carey  536,  48  Am.  Dec.  643  (1848) ;  Thrall 

T.  Bright,  58  Pa.  70   (1868);   Riford  v.  Lathrop,  30  Vt.  307,  73  Am.  Dec. 

V.  Montgomery,  7  Vt.  411   (1835).  306  (1858). 

54.  In  N.  Y.,  it  is  held  that  "  an  57.  Frost  v.  Plumb,  40  Conn.  Ill, 
innocent     purchaser      of     personal  16.  Am.  R.  19   (1873). 

property   from    a    wrongdoer   shall       58.  Marshall,  etc.,  Co.  v.  Kansas, 

first   be   informed   of  the   defect  in  etc.,  Ry.,  176  Mo.  480,  75  S.  W.  638, 

his   title,  and  have  an  opportunity  98  Am.  St.  R.  508   (1903).     Accord, 

to  deliver  the  property  to  the  true  Youl    v.    Harbottle,    1    Peake,    49 

owner,  before  he  shall  be  liable  as  (1791) ;   Devereaux  v.  Barclay,  2  B. 

a  tortfeasor  for  a  wrongful  conver-  &  Aid.  702,  21  R.  R.  457   (1819). 
sion."     Gillett  v.  Roberts,  57  N.  Y.       59.  Powell  v.  Sadler,  Paley,  Prln. 

28,  34  (1874).  &  Agent  (3d  Ed.),  80  (1806);  Mulli- 

55.  Pease  v.  Smith,  61  N.  Y.  477  ner  v.  Florence,  3  Q.  B.  D.  484,  47 
(1875).  L.    J.   Q.    B.    700    (1878);    Hooks   v. 

66.  McCombie  v.  Davies,  6  East.  Smith,  18  Al.  338  (1850) ;  McPart- 
538,  8  R.  R.  534  (1805);  Newcomb- 
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one  purpose,  use  it  for  a  different""  and  unjustifiable^  purpose. 
In  cases  of  this  class,  the  bailee,  having  converted  the  property,  be- 
comes liable  for  its  value,  without  regard  to  the  degree  of  care 
which  he  may  have  taken  of  it,  and  regardless  also  of  the  immediate 
cause  of  its  injury  or  destruction.**  He  may  be  liable,  too,  al- 
though an  infant  and  thus  in  a  position  to  defend  successfully  an 
action  for  breach  of  his  contract  as  bailee,"^  or,  although  the  con- 
tract of  bailment  was  made  on  Sunday,  and,  therefore,  invalid." 
In  the  case  of  an  infant  bailee,  it  is  generally  held  that  any  willful 
and  positive  act  on  his  part,  in  violation  of  the  bailment,  amounts 
to  an  election  on  his  part  to  disafiirm  the  contract,  and  constitutes 
him,  thereafter,  a  converter  of  the  property.^ 

430-  Conversion  of  Principal's  Property  by  Agent.  An  agent 
is  guilty  of  conversion,  as  against  his  principal,  when  he  sells  or 
exchanges  the  latter's  property  without  authority,'"  or  applies  its 
proceeds  to  an  unauthorized  purpose,"  or  refuses  to  return  it  or 
its  proceeds  upon  a  seasonable  demand."* 

land  V.  Read,  11  Allen  (93  Mass.),  Wis.  603  (1875);  DeVoin  t.  Mich. 
231  (1865).  Lumber  Co.,  64  Wis.  616,  54  Am.  R. 

60.  Welch  V.  Mohr,  93  Cal.  371,  28    649,  25  N.  W.  552  gi885). 

Pac.     1060     (1892) ;     Wheelock     v.  63.  Homer  v.  Thwing,  3  Pick.   (20 

Wheelright,    5    Mass.     104     (1809);  Mass.)   492   (1826);   Freeman  v.  Bo- 

Diebrow     v.     Tenbroeck,    4    E.     D.  land,   14   R.   I.   39,   51  Am.    R.    340 

Smith    (N.   Y.),   397    (1855);    Wood-  (1882);  Towne  v.  Wiley,  23  Vt.  355, 

man  v.  Hubbard,  25  N.  H.  67,  57  Am.  56  Am.  Dec.  85  (1854). 

D€c.   310    (1852) ;    Hart  v.   Skinner,  64.  Frost  v.  Plumb,  40  Conn.  Ill, 

16  Vt.  138,  42  Am.  Dec.  500   (1844).  16  Am.  R.  18    (1873);*  Hall  v.  Cor- 

61.  Doolittle  V.  Shaw,  92  la.  348,  coran,  107  Mass.  251,  9  Am.  R.  30 
60  N.  W.  621,  26  L.  R.  A.  366  and  (1871). 

note,    54    Am.    St.    R.    562    (1894);  65.  Campbell   v.   Stakes.  2  Wend. 

Spooner    v.    Manchester,  133  Mass.  (N.  Y.)  137,  19  Am.  Dec.  561  (1828): 

270,  43  Am.   R.   514    (1882).     These  Wentworth  v.  McDuffle,  48  N.  H.  402 

cases  hold  that  a  slight  deviation  (1869). 

from,  or  extension  of,  the  proposed  66.  Haas    v.    Damon,    9    la,    589 

route,  may  be  justifiable.  Cf.  .Alvord  (1859);    Etter  v.,  Bailey,   8   Pa.   442 

V.  Davenport,  43  Vt  30  (1870).  (1848). 

62.  Ledbetter  v.  Thomas,  130  Al.  67.  McNear  v.  Atwood,  17  Me.  434 
299,  30  So.  342  (1901);  Malone  v.  (1840);  Murray  v.  Burling,  10 
Rabinson,  77  Ga.  719  (1886);  Mur-  Johns.  (N.  Y.)  172  (1813);  Laverty 
phy  V.  Kaufman,  20  La.  Ann.  559  v.  Snethen,  68  N.  Y.  522.  23  Am.  R. 
(1868) ;  Fisher  v.  Kyle,  27  Mich.  454  184  (1877) ;  Cotton  v.  Sh'arpstein,  1-t 
(1875) ;  Perham  v.  Coney,  117  Mass.  Wis.  226,  80  Am.  Dec.  774  (1861). 
102    (1875) ;   Lane  v.  Cameron,    38  68.  Britten  v.  Ferrin,  171 N.  Y  235. 
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If  the  agent's  default,  however,  consists  in  a  simple  omission  to 
act,^  or  in  a  mere  breach  of  duty,  as  in  selling  goods  (which  he  is 
authorized  to  sell)  for  a  lower  price  than  that  named  by  his  prin- 
cipal, or  on  different  terms,'"  or,  as,  in  using  railroad  bonds,  in  ef- 
fecting a  reorganization,  without  following  all  the  directions  of  the 
principal,'^  he  is  not  guilty  of  conversion, 

431.  Asportation  or  Detention  by  a  Mere   Custodier.     The 

courts,  both  in  England  and  in  this  country,  are  disposed  to  treat 
the  acts  of  agents,  servants  and  bailees  as  not  amounting  to  con- 
,  version,  when  they  are  limited  to  the  mere  custody  or  transporta- 
tion of  property,  and  are  done  without  any  intention  of  interfering 
with  the  title  of  the  true  owner,  or  of  antagonizing  his  dominion. 
>  The  difficulty  lies,  in  fixing  the  limits  of  this  exception  to  the  gen- 
eral rule  of  liability,  for  wrongful  intermeddling  with  another's 
property. 

Perhaps  the  following  statement  fairly  expresses  the  prevailing 
view  upon  this  topic :  The  reception  of  property  by  delivery  from 
one,  whom  the  receiver  is  justly  entitled  to  regard  as  its  owner, 
and  its  return  to  him,  or  delivery  over  to  a  third  person  upon  his 
order,  withoot  notice  of  an  adverse  claim  in  another,  and  without 
reference  to  the  question  of  ownership  of  the  property,  are  not 
tortious  acts.'^ 

Accordingly,  it  has  been  held  that  if  a  bailee  have  the  temporary 
possession  of  property,  holding  the  same  as  the  property  of  the 
bailor  and'lasserting  no  title  in  himself,  and  in  good  faith  restores 
the  property  to  the  bailor,  before  he  is  notified  that  the  true  owner 
will  look  to  him  for  it,  no  action  will  lie  against  him,  for  he  has 
only  done  what  it  was  his  duty  to  do.'^ 

63  N.  E.  954  (1902);  Mullen  v.  J.  J.  170  N.  Y.  233,  63  N.  B.  285   (1902). 

Quinlan  Co.,  195  N.  Y.  109,  87  N.  E.  See  dissenting  opinion. 
1078,  24  fe-R=-,A,^JJ^.  511  (1909).  72.  Burditt   v.   Hunt,   25   Me.   419, 

69l  McMorriss^r"~-ataipson,    21  43  Am.  Dec.  289   (1845);  Greenway 

Wend.  (N.  Y.)  610,  614  (MS9^.  v.    Fisher,    1    C.    &    P.    190    (1824) ; 

70.  Loveless  v.  Fowler,  79  Ga.  134,  Brett,  J.,  in  Fowler  v.  HolUns,  L.  R. 
11  Am.  St  R.  407,  4  S.  E.  103  (188t>;  7  Q.  B.  at  p.  630  (1872)^  Frome  v. 
Sarjeant  v.  Blunt,  16  Johns.  (N.  Y.)  Dennis,  45  N.  J.  L.  515  (1883). 

74  (1819).  73.  Nelson  v.  Iverson,  17  Al.  216 

71.  Indust.  &  Gen.  Trust  v.  Tod,   (1850) ;  Hill  v.  Hayes,  38  r^nn.  50 : 


<^ 
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432.  Some  courts  have  gone  further,  and  have  held,  that  the 
bailee  of  goods,  known  by  him  to  have  been  stolen  by  the  bailor,  is 
not  liable  for  conversion  to  the  true  owner  for  taking  custody  and 
delivering  them  back  to  the  thief.'*  They  have  also  held  that  the 
mortgagee  '^  or  pledgee  '^  is  not  guilty  of  conversion,  when  he  does 
not  assume  to  hold  the  property  adversely  to  the  true  owner.  It  is 
difficult  to  see,  however,  why  the  very  act  of  taking  possession  as 
mortgagee  or  pledgee  is  not  a  repudiation  of  the  true  owner's  do- 
minion. In  a  recent  Minnesota  case,''  the  court  enunciated  the  fol- 
lowing rule :  "An  agent  or  servant,  who,  acting  solely  for  his  prin- 
cipal or  master,  and  by  his  direction,  and  without  knowing  of  any 
wrong,  or  being  guilty  of  gross  negligence  in  not  knowing  it,  dis- 
poses of  or  assists  the  master  in  disposing  of  property  which  the 
latter  has  no  right  to  dispose  of,  is  not  thereby  rendered  liable  for  a 
conversion  of  the  property."  The  same  court,  however,  has  sh6wn 
a  tendency  to  limit  the  doctrine  thus  announced,  and  has  refused  to 
apply  it  to  a  commission  merchant,  who  receives  warehouse  receipts 
from  his  debtor,  and  applies  the  grain  to  the  payment  of  the  debt, 
believing  that  the  grain  belongs  to  the  debtor,  while  in  fact  it  is 
the  property  of  another.'* 

It  is  clear,  too,  that  the  doctrine  is  not  to  be  applied,  when  the 
agent  or  servant  takes  an  active,  though  bona  fide,  part  with  his 
master,  or  principal,  in  actually  converting  the  property." 

(1871) ;     Parker    v.    Lombard,    100  '    74.  Loring    v.    Mulcahy,    3    Allen 

Mass.    405    (1868);    Hodgson   v.    St.  (85  Mass.),  575  (1862). 

Paul  Plow  Co.,  78  Minn.  172,  80  N.  75.  Leonard    v.    Tidd»   3    Met    (44 

W.  956,  50  L.  R.  A.  644,  with  valu-  Mass.)   6   (1841) ;   Spackman  v.  Pos- 

able  note  (1899) ;  Nanson  v.  Jacob,  ter,  11  Q.  B.   D.  99,  52  L.  J.  Q.  B. 

93  Mo.  331,  6  S.  W.  246,  3  Am.   St.  418  (1883). 

R.  531   (1887) ;  Walker  v.  First  Nat.  76.  Leuthold  v.  Pairchild,  35  Minn. 

Bank,     43     Or.     102,     72     Pac.     635  99,    27    N.    W.    503,    28    N:   W.    218 

(1903).     In  Hudmon  v.  DuBose,  85  (1886). 

Al.   446,   5    So.   162,   2   L.   R.   A.   475  77.  Ibid. 

(1888),   constructive   notice,  by  the  78.  Doliff  v.  Robins,  83  Minn.  498, 

registration  of  a  chattel  mortgage,  86    N.   W.    772,   85   Am.    St.    R.    466 

was    hel^    sufficient    to    make  the  (1901). 

bailee's  act  of  delivery  a  conversion ;  79.  Miller  v.   Wilson,   98   Ga.   567, 

Sliellnut  V.  Central  of  Ga.  Ry.,  131  25    S.    E.    578     (1896);    Shearer   v. 

Ga.  404,  407,  62  S.  E.  294,  18  L.  R.  Evans,  89  Ind.  400  (1883) ;  Wardner- 

A.,  X.  S.  494   (1908).  Bushnell  Co.   v.   Harris,  81  la.   153. 
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433.  Conversion  by  a  Finder.  In  dealing  with  the  topic  just 
discussed,  a  learned  English  judge '"  said :  "  I  cannot  find  it  any- 
■where  distinctly  laid  down,  but  I  submit  to  your  lordships  that,  on 
principle,  one  who  deals  with  goods,  at  the  request  of  a  person  who 
has  the  actual  custody  of  them,  in  the  bona  fide  belief  that  the  cus- 
todier is  the  true  owner,  or  has  the  authority  of  the  true  owner, 
should  be  excused  for  what  he  does,  if  the  act  is  of  such  a  nature 
as  would  be  executed  if  done  by  the  authority  of  the  person  in  pos- 
session, if  he  was  the  finder  of  goods,  or  intrusted  with  their  cus- 
tody.'' 

Just  what  a  finde^-  may  do  with  goods  which  he  takes  into  his 
possession  without  being  guilty  of  conversion,  may  not  be  clearly 
settled.*"*  Certainly  he  is  not  liable  for  conversion,  when  the  prop- 
erty becomes  worthless,  or  is  lost,  by  reason  of  his  nonfeasance,'^ 
although  he  may  be  liable  in  some  other  form  of  action  for  the 
proximate  consequences  of  his  gross  negligence.*^  It  is  also'  clear, 
that  if  he  abuses  the  property,*^  or  takes  upon  himself  its  delivery 
to  some  third  person  who  is  not  entitled  to  it,'*  his  act  amounts  to  a 
conversion.  But,  is  it  a  conversion  for  him,  after  taking  the  prop- 
erty into  his  possession,  to  place  it  back  where  he  found  it,  pro- 
vided this  act  of  dispossession  subjects  it  to  no  greater  peril  than  it 
was  in,  when  be  found  it  I 

434.  Undoubtedly  there  are  dicta  to  the  efi'ect  that,  though  a 
finder  is  not  bound  to  take  possession,  if  he  does,  he  is  bound  to  keep 

46  N.  W.  859  (1890) ;  D.  M.  Osborne  82.  Ross  v.  Johnson,  5  Burr.  2825 

Co.  V.  Piano  Mfg.  Co.,  51  Neb.  502,  (1772). 

70  N.  W.  1124   (1897).  83.  Murgoo   v.   Cogswell,   1   E.   D. 

80.  Blackburn,  L.  J.,  in  Hollins  v.  Smith  (N.  Y.)  359   (1852). 
Fowler,  L.  R.  7  H.  L.  757   (1875).  84.  Coke,  J.,  in  Isaack  v.  Clark,  2 

80a-  Kuykendall  v.  Fisher,  61  W.  Bulstrode  306   (1615).    In  this  case 

Va.  87,  56  S.  E.  48,  8  L.  R.  A.,  N.  S.  there   was   no   actual   finding.     The 

94  (1906),  contains  a  full  review  of  finding  alleged  was  a  fiction  of  the 

the    authorities   as    to    the    finder's  pleader,  and  It  is  not  clear  whether 

right  of  possession,  but  not  of  the  Lord  Coke's  dictum  was  intended  to 

use  of  the  article.  apply  to  the  case  of  actual  finding, 

81.  Mulgrave  v.  Ogden,  Croke  Eliz.  or  to  the  fictitious  finding,  in  the 
219,    Owen    141    (1591) ;    Nelson    v.  case  then  before  the  court. 
Merrlam,    4    Pick.    (21    Mass.)    249 

<1826). 
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safely  for  the  true  owner,  and  to  make  reasonable  effort  to  discover 
him ;  that,  after  taking  possession,  there  is  no  locus  penitentiae.^ 
This,  it  is  submitted,  tends  to  deter  finders  from  taking  temporary 
possession  of  property,  the  quality  of  which  is  not  apparent  at  a 
glance,  and  is  opposed  to  the  weight  of  authority .*°  The  Supreme 
Court  of  Massachusetts  has  held  that  one,  who  takes  up  a  horse 
going  at  large  in  the  highway,  does  not  convert  it  by  turning  it  back 
again  into  the  higliway ;  *''  and  the  Supreme  Court  of  Tennessee  has 
declared  that  one,,  who  finds  in  his  pasture  the  cow  of  another, 
ought  to  turn  her  out  and  let  her  find  her  owner.^ 

435.  Conversion  by  Unlawful  Detention.  Not  every  wrongful 
detention  of  goods  amounts  to  a  conversion.  If  a  person  is  bailee  of 
an  article,  he  may  be  bound  by  the  terms  of  the  bailment  to  return 
it  to  the  bailor.  Still,  his  mere  failure  to  return  it  at  the  end  of  the 
bailment  period  is  a  breach  of  contract,  not  a  tort.  Nor  can  his 
contract  liability  be  turned  into  conversion,  by  a  demand  from  the 
bailor,  that  he  return  the  article,  and  by  his  refusal  to  comply  with 
the  demand.^'    Such  refusal  does  not  amount  to  an  assertion  of 

85.  Sovern  v.  Yoran,  16  Or.  269,  20  87.  Wilson  v.  McLaughlin,  107 
Pac.  100,  8  Am.  St.  R.  293  (1888);  Mass.  587  (1871).  It  is  true,  the 
Smith  V.  Nashua  &  L.  Ry.,  27  N.  court  says,  that  the  defendant's  act, 
H.  86,  90,  59  Am.  Dec.  364  (1853).  In  turning  the  horses  into  the  high- 

86.  Dougherty  v.  Posegate,  3  la.  way,  was  due  to  the  refusal  of  his 
88  (1856).  In  this  case,  defendant's  employer  to  let  the  horse  remain 
legal  advisers  had  told  him  to  put  on  his  land.  But,  if  the  law  im- 
the  money,  which  he  had  found,  poses  upon  the  finder  the  positive 
back  where  he  found  it.  The  court  duty  of  keeping  the  article,  this 
does  not  intimate  that  this  was  un-  command  of  the  master  to  violate 
sound  advice,  and  the  liability  or  the  defendant's  legal  duty  would 
the  defendant,  the  jury  were  in-  not  avail  him.  He  would  be  bound 
structed,  depended  upon  whether  he  to  take  the  horse  off  from  his  em- 
had  been  guilty  of  gross  negligence,  ployer's  premises,  but  he  could  have 
Cf.  analogous  cases,  Roulston  v.  Me-  kept  the  animal  in  some  other'  place. 
Clelland,  2  E.  D.  Smith  (N.  Y.)  60  88.  Medlin  v.  Balch,  102  Tenn.  710, 
(1853) ;  Griswold  v.  Boston  &  M.  Ry.,  52  S.  W.  140  (1899). 

183  Mass.  434,  67  N.  E.  354   (1903) ;  89,  Pifield  v.  Maine  Co.,  62  Me.  77 

Doxtator   V.    Chic.    &    M.    Ry.,    120  (1873);     Bassett    v.     Bassett,     112 

Mich.    596,    79    N.    W.    922    (1899) ;  Mass.  99   (1873) ;  Farrar  v.  Rollins, 

Dyche   v.    Vicksburg,    etc.,    Ry.,    79  37  Vt.  295  (1864). 
Miss.  361,  30  So.  711  (1901). 
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dominion  over  the  article.  If  the  demand  is  for  its  surrender,  how- 
ever,  and  the  bailee  refuses  to  comply  therewith,  this  is  evidence 
of  conversion."*  "  For  what  is  conversion,"  said  Lord  Holt,  "  but 
an  assuming  upon  one's  self  the  property  and  right  of  disposing  of 
another  man's  goods,  and  he  that  takes  upon  himself  to  detain 
another  man's  goods  from  him  without  cause,  takes  upon  himself 
the  right  of  disposing  of  them."  '^ 

436.  Unconditional  Refusal.  In  order  to  make  out  a  case  of 
conversion  by  demand  and  refusal,  where  there  is  no  evidence  of 
unlawful  taking  or  use,  the  refusal  musfr-be'Uirqualified,'^  or  the 
qualification  must  have  been  made  in  bad  faith,  or  upon  a  legally 
untenable  ground.'^  Moreover,  when  one  ground  has  been  assigned 
by  the  defendant  for  his  refusal,  and  suit  is  brought  for  conver- 
sion, he  cannot  justify  by  evidence  that  he  had  a  legally  tenable 
ground  for  refusal.  Such  ground  was  waived  by  his  choosing  to 
stand  upon  another  ground.'* 

437.  Qualified  Refusal.  When  there  has  been  neither  wrong- 
ful taking  nor  use  of  the  property  by  the  defendant,  and  it  is 
demanded  from  him  by  one  whose  right  to  demand  and  receive  it 
is  not  known  to  him,  he  may  safely  refuse  to  surrender,  until  he 
has  had  a  fair  opportunity  to  clear  up  his  doubts  on  the  subject. 
Such  a  refusal  is  a  qualified  one,  and  if  made  in  good  faith  and 
upon  reasonable  grounds,  it  does  not  constitute  a  case  of  conver- 

90.  Dent  v.  Chiles,  5  Stew.  &  P.  Moore  v.  Fitzpatrick,  7  Baxt.  (66 
(Al.)  383,  23  Am.  Dec.  350  (1832) ;  Tenn.)  350  (1874) ;  Nay  v.  Crook,  1 
Dame  v.  Dame,  38  N.  H.  429,  75  Am.    Pin.   (Wis.)   546   (1845). 

Dec.  195  (1859) ;  WykofE  v.  Steven-       93.  Borroughs  v.  Bayne,  5  H.  &  N. 

son,  46  N.  J.  L.  326  (1884) ;  McCor-  296,  29  L.  J.  Ex.  188  (1860) ;  Briggs 

mick    V.    Penn.    Ry.,    49    N.    Y.    303  v.    Haycock,    63    Cal.    343     (1883); 

(1872) ;  S.  C.  99  N.  Y.  65,  52  Am.  R.  Jonsson  v.  Lindstrom,  114  Ind.  152. 

6  (1885) ;  Claflin  v.  Gurney,  17  R.  I.  16    N.    B.    400    (1888) ;    Williams   v. 

185,    20    At.    932    (1890);    Sibley    v.  Smith,    153    Pa.    463,    25    At.    1122 

Story,  8  Vt.  15  (1836).  (1893);  Roberts  v.  Yarboro,  41  Tex. 

91.  Baldwin   v.    Cole,   6   Mod.    212  449  (1874). 

(1704);  Davies  v.  Nicholas,  7  C.  &  94.  Boadrman  v.  Sill,  1  Camp.  410- 
P.  339   (1836),  accord.  '(1809);    Marine  Bank  v.  Fiske,  71 

92.  Rushworth  v.  Taylor,  3  Q.  B.  N.  Y.  353  (1877) ;  Singer  Mfg.  Co. 
699,  12  L.  J.  Q.  B.  80  (1842) ;  Mc-  v.  King,  14  R.  I.  511  (1884) ;  24  Am. 
Lain  v.  Huffman,  30  Ark.  428  (1875) ;    L.  Reg.,  N.  S.  51  (1885). 
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sion.'^  Whether  the  defendant  has  acted  reasonably,  either  in 
assigning  the  qualification,  or  in  the  time  taken  for  resolving  his 
doubts,  is  a  question  of  fact,  and,  whenever  different  inferences 
mav  be  drawn  from  the  evidence,  is  for  the  i 


jury.- 


The  doctrine,  which  we  have  been  considering,  is  most  fre- 
quently invoked  in  behalf  of  a  common  carrier  or  other  bailee. 
When  a  demand  is  made  upon  him  for  the  goods,  by  another  than 
the  bailor,  or  some  one  claiming  under  him,  the  bailee  is  not  bound 
to  act  upon  the  instant,  but  is  entitled  to  a  reasonable  time  for 
investigation  \,  and,  during  such  period,  his  detention  of  the  prop- 
erty is  not  a  conversion.''  As  soon,  however,  as  he  becomes  satis- 
fied, or  had  he  acted  reasonably,  would  have  become  satisfied,  that 
the  claimant  is  entitled  to  the  possession  of  the  property,  he  should 
surrender  it.''^  Such  a  surrender  is  justifiable  even  against  his 
bailor."    If  he  cannot  decide  upon  the  merits  of  the  adverse  claim- 

95.  Green  v.  Dunn,  3  Campb.  215  607  (1840) ;  Smith  v.  Durham,  127 
(1811);   Alexander  v.  Southey,  5  B.   X.  C.  417,  37  S.  E.  473  (1900). 

&  Aid.  247,  24  R.  R.  348  (1821) ;  97a.  Donnell  v.  Can.  Pac.  Ry.,  — 
Zachary  v.  Pace,  9  Ark.  212,  47  Am.  Me.  — .  84  At.  1002  (1912).  Def end- 
Dec.  744  (1848) ;  Witherspoon  v.  ant's  wrongful  refusal  to  give  the 
Blewett,  47  Miss.  570  (1873) ;  Robin-  plaintiff  the  key  to  the  warehouse, 
son  V.  Burleigh,  5  N.  H.  225  (1830) ;  until  too  late  to  save  the  goods  from 
Mount  V.  Derrick,  5  Hill  (N.  Y.)  455  fire,  was  held  to  amount  to  conver- 
(1843) ;  Ball  v.  Liney,  48  N.  Y.  6,  8   sion. 

Am.  R.  511  (1871) ;  Blankenship  v.  98.  The  Idaho,  93  U.  S.  575,  23  L. 
Berry,  28  Tex.  448.  Ed.  278   (1876) ;  Nat.  Bank  of  Com- 

96.  Vaughan  v.  Watt,  6  M.  &  W.  merce  v.  Chic,  etc.,  Ry.,  44  Minn. 
492  (1840);  Pilott  v.  Wilkinson,  3  224,  46  N.  W.  342,  560,  9  L.  R.  A. 
H.  &  C.  345,  34  L.  J.  Ex.  22  (1864) ;  263,  20  Am.  St.  R.  566  (1890).  In 
Ingalls  V.  Bulkley,  15  111.  224  Kohn  v.  Richmond,  etc.,  Ry.,  37  S. 
(1853);  Entee  v.  NJ  J.  S.  Co.,  45  N.  C.  1,  16  S.  E.  376,  24  L.  R.  A.  100, 
Y.  34  (1871);  Pelcher  v.  McMillan,  34  Am.  St.  R.  734  (1892),  with  valu- 
103  Mich.  494,  61  N.  W.  791  (1895) ;  able  note,  it  was  held  that  a  com- 
Dowd  V.  Wadsworth,  13  N.  C.  130  mon  carrier,  receiving  goods  for 
(2  Dev.)  18  Am.  Dec.  567  (1829) ;  transportation,  is  liable  for  conver- 
Watt  V.  Potter,  2  Mason,  (U.  S.  C.  sion  in  failing  to  deliver  to  their 
C.)  77  (1820).  true   owner   upon   a   demand,  only 

97.  Merz  v.  Chic,  etc,  Ry.  Co.,  86  when  such  demand  is  made  under 
Minn.  33,  90  N.  W.  7  (1902);  Hett  and  accompanied  by  legal  process; 
V.  R.  R.,  69  N.  H.  139,  44  At.  910  Shellnut  v.  Central  of  Ga.  Ry.,  131 
(1897);     Holbrook     v.     Wight,     24   Ga.  404,  407,  62  S.  E.  294,  18  L.  R. 

"Wend.  (N.  Y.)  169,  177,  35  Am.  Dec.  A.,  N.  S.  494  (1908). 


TROVER  AND  CONVERSION.  415 

ants,  he  should  demand  a  bond  of  indemnity  from  the  one  to  whom 
he  delivers,  or  should  interplead  them.'' 

438.  Conversion  by  a  Tenant  in  Common.  The  mere  refusal 
of  one  tenant  in  common  of  personalty,  to  permit  his  co-tenant  to 
use  or  possess  it,  is  not  a  conversion,  ordinarily.  When  two  per- 
sons have  an  equal  title  to  an  indivisible  chattel,  such  as  an  ox, 
a  horse  or  a  cow,  it  is  said,  neither  can  enjoy  his  moiety  without! 
actual  and  exclusive  possession  of  the  chattel.  Hence,  neither  can 
lawfully  compel  the  other  to  surrender  possession.  The  one  ex- 
cluded from  possession  has  no  legal  remedy,  except  to  take  it  when 
he  can  see  fit.*""  * 

If,  however,  one  tenant  in  common  destroys  the  property,  or  does 
an  act  equivalent  to  its  destruction,  he  is  guilty  of  conversion.^ 
When  he  sells  and  delivers  it  as  his  sole  property,  he  commits  con- 
version, according  to  the  weight  of  authority  in  this  country.^  It 
is  submitted  that  this  is  the  correct,  view,  hecause  he  is  doing  an  act 
which  he  intends  as  a  repudiation  of  his  co-tenant's  title  and  a 
defiance  if  his  dominion.  In  England,  such  a  sale  is  not  treated  as 
a  conversion  ^  unless  possibly  it  is  a  sale  in  market  overt.*  In  the 
latter  case,  the  purchaser  becomes  the  legal  owner  of  the  entire 
chattel,  which  is  thereby  lost  to  the  non-consenting  co-owner. 

In  this  country,  an  exception  has  been  made  to  the  general  rule 
stated  above,  with  respect  to  fungible  goods.  As  they  are  alike  in 
quality  and  value,  and  divisible  by  weight,  measure  or  number,  one 
co-tenant  may  sever  and  take  out  his  share,  without  interfering 
with  the  other  co-tenant's  right  of  enjoyment  of  his  share.  Ac- 
cordingly, if  the  tenant  in  possession  refuses  to  permit  a  division, 

99.  Ball  V.  Liney,  48  N.  Y.  6,  8  2.  Perminter  v.  Kelly,  18  Al.  716, 
Am.  R.  511  (1871) ;  Hutchinson  on  54  Am.  Dec.  177  (1851) ;  Goell  v. 
Carriers  (2d  Ed.)  407.  Morse,  126  Mass.  480  (1879);  White 

100.  Coke    on    Littleton,   §    323;    v.  Osborn,  21  Wend.  72  (1839). 

=  ■    Southworth  v.  Stoith,  27  Conn.  355,  3.  Mayhew  v.  Herrick,  7  C.  B.  229, 

71  Am.  Dec.   72  ■  (1858) ;    Hudson  v.  18  L.  J.  C.  P.  179   (1849) ;   Sanborn 

Swan.  83  N.  Y.  552  (1881).  v.  Morrill,  15  Vt.  700,  40  Am.  Dec. 

1.  Morgan  v.  Marquis,  9  Ex.  145,  701  (1843),  accord. 

148,  23  L.  J.  Ex.  21  (1853) ;  Jacobs  i.  Parke,  B.,  in  Farrar  v.  Beswick, 

V.   Seward,  L.   R.   5  H.   L.   464,  475,  1   M.  &  W.  682,  688,  Tyrwh.  &  Gr. 

41  L.  J.  C.  P.  221  (1871);  Osborn  v.  1053   (1836). 
Schenck,  83  N.  Y.  201   (1880). 

// 
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he  exercises  an  unjustifiable  dominion  over  the  property  and  is 
guilty  of  conversion.^ 

439-  Conversion  by  Pledgee.  It  is  admitted,  both  in  England 
and  in  this  country,  that  in  case  of  a  bailment  other  than  a  pledge, 
a  sale  by  the  bailee  without  authority  "  determines  the  contract, 
the  right  of  possession  at  once  reverts  to  the  owner,  and  he  can 
treat  the  sale  as  a  conversion."  *  In  England,  however,  it  is  held 
that  a  sale  of  the  property  by  the  pledgee  does  not  amount  to  a 
conversion,  because  the  pledgor  has  no  right  of  possessijon  until  he 
tenders  what  is  due  on  the  pledge.''  In  this  country,  it  has  been 
held  that  when  a  pledgee  sells  the  collateral,  without  authority 
from,  notice  to,  or  an  accounting  with  the  pledgor,  he  is  guiliy  of 
conversion,  and  the  pledgor's  right  of  action  is  consummate.'  This, 
it  is  submitted,  is  the  better  view. 

440.  Tender  of  Converted  Goods  by  Defendant.  Since  Lord 
Mansfield's  time  the  English  courts  have  allowed  the  converter  to 
bar  the  cause  of  action  by  a  return  of  the  goods,  and,  if  a  suit  has 
been  commenced,  by  the  payment  of  costs ;  when  the  goods  are  of 
"  an  ascertained  quantity  and  value,  and  there  are  no  circum- 
stances that  can  enhance  the  damages  above  the  real  value."  '  This 
course  was  admitted  by  Lord  Kenyon  *"  to  be  inconsistent  with  the 
earlier  decisions,"  and  is  not  followed  when  the  plaintiff  is  enti- 

5.  Pickering  v.  Moore,  67  N.  H.  Upham  v.  Barbour,  65  Minn.  364,  68 
533,  32  At.  828,  68  Am.  St.  R.  695,  31  N.  W.  42  (1896) ;  Woodworth  v.  Has- 
L.  R.  A.  698  (1894);  Gates  v.  Bow-  call,  59  Neb.  124,  80  N.  W.  483 
ers,  169  N.  Y.  14,  61  N.  E.  993,  88  (1899);  Stearns  v.  Marsh,  4  Den. 
Am.  St.  R.  530   (1901).  227,  47  Am.  Dec.  248   (1847);   Top- 

6.  Clerk  &  Lindsell,  Torts,  (2d  litz  v.  Bauer,  161  N.  Y.  325,  55  N.  E. 
Ed.)  223 ;  Cooper  v.  Willomat,  1  C.  1059  (1900) ;  Blood  v.  Erie  Dime  Co., 
B.  672,  14  L.  J.  C.  P.  219  (1845).  164  Pa.  95,  105,  30  At.  362    (1894); 

7.  Donald  v.  Suckling,  L.  R.  1  Q.  Walley  v.  Deseret  Nat.  Bank,  14 
B.  585,  35  L.  J.  Q.  B.  232  (1866);  Utah  305,  320,  47  Pac.  147  (1896), 
Halliday  v.  Holgate,  L.  R.  3  Ex.  299,  accord. 

37  L.  J.  Exch.  174  (1868).  9.  Fisher  v.  Prince,  3  Burr.  1363 

8.  Richardson   v.   Ashby,  132   Mo.    (1762). 

238,  247,  33  S.  W.  806  (1895) ;  War-  10.  Pickering  v.  Truste,  7  D.  &  E. 

ing  V.  Gaskill,  95  Ga.  731,  22  S.  E.  53  (1796). 

659  (1894) ;  Pay  v.  Gray,  124  Mass.  11.  Wilcock's    Case,    2    Salk.    597 

500    (1877);    Stevens  v.  Wiley,  165  (1704);     Bowington     v.     Parry,     2 

Mass.  402,  407,  43  N.  E.  177  (1896) ;  Strange  822  (1729) ;  Olivant  v.  Per- 
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tied  to  punitive  damages,-  or  the  value  of  the  converted  property  is 
in  dispute.^  The  defendant  is  always  allowed,  however,  to  return 
the  property,  and  to  have  it  applied  in  mitigation  of  damages.^' 

This  doctrine  has  been  accepted  by  some  of  our  "courts,"  but  the 
prevailing  rule  is  that  of  the  early  common  law,  which  permits  the 
owner  of  converted  property  to  abandon  it  to  the  converter  and 
recover  its  value,  as  well  as  any  special  or  punitive  damages  to 
which  he  can  show  himself  entitled.'"  If  he  elects  so  to  do,  the 
property  thereafter  cannot  be  attached  as  his,'*  nor  is  he  under 
any  duty  to  defend  suits  relating  to  the  property,  or  to  aid  the  con- 
verter in  disposing  of  it." 


ineau,    2    Strange    1191,    1    Wil.    23 
(1743). 

12.  Pickering  v.  Truste,  7  D.  &  B. 
53,  54  (1796) ;  Tucker  v.  Wright,  3 
Bing.  601  (1826). 

13.  Plevin  v.  Henshall,  10  Bing.  24 
(1833) ;  Hlort  v.  L.  &  N.  W.  Ry.,  4 
Ex.  D.  188,  48  L.  J.  Ex.  545   (1879). 

14.  Ward  v.  MofEett,  38  Mo.  App. 
395  (1889);  Bigelow  Co.  v.  Heintze, 
53  N.  J.  L.  69,  21  At.  109  (1890),  re- 
turn allowed  when  conversion  not 
willful  and  property  unchanged; 
Rutland  Ry.  v.  Bank,  32  Vt.  639 
(1860);  Parr  v.  Stete  Bank,  87  Wis. 
223,  58  X.  W.  377,  41  Am.  St.  R.  40 
(1894),  tender  allowed  before  suit, 
if  the  conversion  resulted  from  mis- 
take. 

15.  Norman  v.  Rodgers,  29  Ark. 
365  (1874) ;  Carpenter  v.  Dresser,  72 


Me.  377,  39  Am.  337  (1881) ;  North- 
rup  V.  McGill,  27  Mich.  234  (1873); 
Stickney  v.  Allen,  10  Gray  (76  Mass.) 
352  (1858) ;  Gilbert  v.  Peck,  43  Mo. 
App.  577  (1890) ;  denying  the  right 
to  return,  when  the  conversion  is 
willful;  Comm.  Bank  v.  Hughes,  17 
Wend.  (N.  Y.)  91  (1837);  Brewster 
V.  Silllman,  38  N.  Y.  423  (1868); 
Baltimore  Ry.  v.  O'Donnell,  49  O. 
St.  489,  32  N.  E.  476,  21  L.  R.  A.  117 
(1892) ;  Weaver  v.  Ashcroft,  50  Tex. 
427  (1878) ;  Hofschulte  v.  Panhandle 
Co.,  50  S.  W.  (Tex.  Civ.  App.)  608 
(1899). 

16.  Hamilton  v.  Chic,  M.  &  St.  P. 
Ry.,  103  la.  325,  72  N.  W.  536  (1897) . 

17.  Atchison,  T.  &  S.  F.  Ry.  v. 
Scriver,  72  Kan.  550,  84  Pac.  119,  4 
L.  R.  A.,  N.  S.  1056  (1906). 
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CHAPTER  XIII. 

DECEIT    AND    KINDEED    TOETS. 
§    1.    DECEIT. 

44fl.  As  a  Tort.  Our  discussion  of  this  prolific  source  of  liti- 
gation will  be  coniparatively  brief,  for  it  is  limited  to  deceit  as  a 
tort;  that  is,  as  a  cause  of  action  at  common  law  for  damages. 
Ifeither  the  right  of  the  party  deceived  to  rescind  a  contract  in- 
duced thereby,  nor  his  right  to  equitable  relief  comes  within  the 
scope  of  the  present  work.  Although  deceit,  as  a  tort,  is  a  much 
narrower  topic  than  fraud,  in  its  various  relations  to  the  law  of 
contracts,  to  the  law  of  property  and  to  equity  jurisprudence,  it  is 
much  more  extensive  than  it  was  three  centuries,^  or  even  a  hun- 
dred and  fifty  years  ago.^ 

442.  Deceit  Defined.  "  Where  one  person  makes  a  statement 
to  another  which  (1)  is  untrue;  and  which  (2)  the  person  making 
it  does  not  believe  to  be  true,  whether  knowing  it  to  be  untrue,  or 
being  ignorant  whether  it  is  true  or  not ;  and  which  (3)  the  person 
making  it  intends  or  expects  to  be  acted  upon,  in  a  certain  manner 
by  the  person  to  whom  it  is  made,  or  with  ordinary  sense  and 
prudence  would  expect  it  to  be  so  acted  upon;  and  (4)  in  reliance 
on  which  the  person  to  whom  it  is  made  does  act  in  that  manner  to 

1.  If  the  reader  would  compare  in  case  of  a  false  "  warranty  of  th» 
the  modern  limits  of  this  topic  with  length  of  cloaths." 
those  of  three  and  a  half  centuries  2.  The  anonymous  author  of  Ac- 
ago,  he  need  only  refer  to  Fitzher-  tions  on  the  Case  for  Torts  and 
bert's  Natura  Brevlum,  published  in  Wrongs  (London,  1720)  devotes 
1534.  He  says,  "  This  writ  (de  dis-  Chapter  IX  to  "Actions  on  the  case. 
ceit)  lieth  properly  when  one  man  for  Disceits  and  on  Warranties."  It 
doeth  anything  in  the  name  of  an-  contains  but  little  matter  of  value 
other,  by  which  the  person  is  dam-  to  the  lawyer  of  today,  but  it  shows 
nined  and  deceived."  He  then  gives  that  the  judicial  conception  of  de- 
several  pages  of  precedents,  nearly  ceit  as  a  tort  was  quite' different,  at 
every  one  of  which  involves  a  case  the  opening  of  the  18th  Century, 
of  false  personation  or  a  case  of  the  from  that  which  is  entertained  at. 
improper  use  of  legal  process.  At  the  opening  of  the  20th  Century. 
S9k  he  gives  a  precedent  for  the  writ 
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Hs  own  harm;  then  the  person  making  the  statement  is  said  to 
deceive  th&  person  to  whom  it  is  made."  ^ 

443.  Statement  of  Fact.  It  is  not  every  untrue  statement,  con- 
nected with  a  transaction,  which  will  sustain  an  action  for  deceit, 
although  it  be  shown  to  have  induced  the  plaintiff  to  act  to  his 
harm.  A  mere  promise  to  do  an  act  in  the  future  is  an  illustration. 
A  broken  promise,  although  causing  harm  to  the  promisee,  is  not 
a  tort.  If  it  were,  the  distinction  between  breaches  of  contract  and 
torts  would  disappear.* 

It  is  to  be  borne  in  mind,  however,  that  a  statement  may  be  a 
representation  of  fact*  although  it  takes  the  form  of  a  promise. 
Accordingly,  if  A  is  induced  to  accept  bills,  drawn  on  him  by  B, 
by  C's  statement  that  no  part  of  the  proceeds  shall  be  applied  to 
E's  indebtedness  to  C,  and  if  A  shows  that  C  intended,  when  the 
statement  was  made,  to  apply  the  proceeds  to  his  claim  against  B, 
and  did  so  apply  them  to  A's  harm,  C  is  liable  in  an  action  for 
deceit.^  A  man,  who  buys  goods  on  credit,  not  only  promises  to 
pay  for  them,  but  either  expressly  or  impliedly  represents  that  he 
intends  to  pay  for  them.     If,  in  truth,  he  has  no  such  intention, 

3.  Sir  Frederick  Pollock's  Draft  of  dealings  of  defendant  and  plaintiff 
a  Civil  Wrongs  Bill  for  India,  sec.  "  should  be  more  satisfactory  than 
40;  Taylor  V.  Commercial  Bank,  174  last  season";  Gray  v.  Palmer,  2 
N.  Y.  181,  185,  66  N.  E.  726,  95  Am.  Robt.  (N.  Y.)  500  (1864) :  A  promise 
St  R.  564  (1903).  to  collect  a  draft  and  apply  the  pro- 

4.  Union  Pae.  Ry.  v.  Barnes,  64  ceeds  in  a  specified  manner;  Taylor 
Fed.  84  (1894):  A  promise  to  sell  v.  Commercial  Bank,  174  N.  Y.  181, 
land  and  convey  a  perfect  title  by  66  N.  E.  726,  95  Am.  St.  R.  564 
one  who  believes  his  title  is  good,  (1903) :  An  assurance  that  plaintiff 
when  in  fact  it  is  defective;  Smith  would  get  his  pay,  if  he  made  a  loan 
V.    Parker,   148   Ind.   127,   45   N.   E.  to  a  third  person. 

770   (1897) :     A  promise  to  furnish  5.  Clydesdale     Bank     v.     Paton, 

the  money  for  a  specified  business;  (1896)  A.  C.  381,  394,  65  L.  J.  P.  C. 

Ayers  v.  Blevins,  28  Ind.  App.  101,  73.    In  this  case,  there  was  no  evi- 

62  N.  E.  305  (1901) :     A  promise  to  dence  either  that  the  bank  did  not 

make  certain  machinery  work  up  to  have   the   intention   of  keeping   its 

a  stated  capacity ;  Long  v.  Woodman,  promise,  or  that  it  broke  it.    Cock- 

58  Me.  49  (1870) :    A  promise  to  give  rill  v.  Hall,  65  Cal.  326   (1884) :     A 

bond  for  the  reconveyance  of  cer-  promise  to  return  a  note  the  next 

tain    property;    Syracuse    Knitting  day,  or  pay  it,  inducing  plaintiff  to 

Co.  v.  Blanchard,  69  N.  H.  447,  43  act  to  his  harm. 
At  637  (1899) :    A  promise  that  the 
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then  his  language,  or  his  conduct,  or  both,  amount  to  a  false  repre- 
sentation of  fact,  for  which  deceit  will  lie.*  The  mere  facts,  how- 
ever, that  the  buyer  is  insolvent  and  fails  in  business,  before  the 
term  of  credit  expires,  and  never  pays  for  the  goods,  do  not  make 
out  a  case  of  deceit.  The  plaintiff  must  go  further  and  show  that 
the  defendant  bought  the  goods,  with  the  preconceived  design  of 
not  paying  for  them.^  Undoubtedly  "  it  is  very  diflBcult  to  prove 
what  the  state  of  a  man's  mind  at  a  particular  time  is,  but,  if  it  can 
be  ascertained,  it  is  as  much  a  fact  as  anything  else ;  as  much  a  fact 
as  the  state  of  his  digestion."  ' 

444.  Deception  by  Silence.  Mere  silence,  unaccompanied  by 
language  or  conduct  which  renders  the  silence  beguiling,  or  by 
circumstances  which  impose  upon  the  defendant  a  duty  to  speak, 
will  not  sustain  an  action  for  deceit,  however  reprehensible  it  may 
be  morally.'  Biit  it  often  happens  that  the  previous  conduct  of  the 
defendant,  or  his  relations  to  the  other  party  to  a  transaction,  im- 
pose upon  him  a  duty  to  speak.  Where  there  is  such  "  a  duty  or 
obligation  to  speak,  and  a  man  in  breach  of  that  duty  or  obligation 
holds  his  tongue  and  does  not  speak,  and  does  not  say  the  thing  he 
is  bound  to  say,  if  that  be  done  with  the  intention  of  inducing  the 
other  party  to  act  upon  the  belief,  thatrthe  reason  why  he  did  not 
speak  was  because  he  had  nothing  to  say,  there  is  fraud."  ^^  Ac- 
cordingly, a  banker  who  receives  deposits,  after  he  knows  he  is 

6.  Morrill  v.  Blackman,  42  Conn,  intended  to  pay  when  he  contracted 
324  (1875) ;  Burrill  v.  Stevens,  73  for  them.  Contra,  In  re  Levi  &  PI- 
Me.  395,  398  (1892);  I^eather  Co.  v.  card,  148  Fed.  654  (1906),  7  Colum- 
Flynn,  108  Mich.   91,  65   N.  W.   519  bia  Law  Rev.  369. 

(1895) ;   Nichols  v.  Pinner,  18  N.  Y.  8,  Bowen,  L.   J.,  in  Edgington  v. 

295    (1858) ;    D.    Adler    &    Sons    v.  Fltzmaurice,  29  Ch.  D.  459,  483,  55 

Thorpe,  102  Wis.  70,  78  N.  W.  184  L.  J.  Ch.  650  (1884). 

(1899) ;  Biggs  v.  Barry,  2  Curtis  (U.  9.  Pratt  Land  Co.  v.  McLain,  135 

S.     C.     C.)     259     (1855):     SVift    v.  Al.   452,  33   So.   185,  93  Am.   St  R. 

Rounds,  19  R.  I.  527,  35  At.  45,  61  35    (1902);    Kirtley's  Administratrix 

Am.  St.  R.  791  (1896).  v.    Shinkle     (Ky.),    69    S.    W.    72S 

7.  Cases  in  last  note;  Hart  v.  (1902);  Wiser  v.  Lawler,  189  U.  S. 
Moulton,  104  Wis.  349,  80  K.  W.  599  260,  23  Sup.  Ct.  624  (1902) ;  Roth- 
(1899) .  In  Whitten  v.  Fitzwater,  129  miller  v.  Stein,  143  N.  Y.  581,  38  N- 
N.  Y.   626,  29   N.   E.   298    (1891),   it  E.  718,  26  L.  R.  A.  148  (1894)." 

was  held  fraudulent  for  the  pur-  10.  Blackburn,  L.  J.,  in  Brownlie 
chaser  to  receive  goods,  knowing  he  v.  Campbell,  5  App.  Cases,  925,  950 
could  not  pay  for  them,  although  he    (1880).  • 
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iopelessly  insolvent,  is  guilty  of  deceiving  his  depositors.^^  So  is  a 
father,  who  induces  another  to  give  credit  to  his  son,  hy  a  letter 
from  which  he  omits  the  statement  that  the  son  is  a  minor.  Such 
silence  is  designed  to  mislead.'^ 

445.  Opinion  as  Distinguished  from  Fact.  In  order  to  make 
out  a  case  of  deceit,  the  plaintiff  must  show  that  the  defendant's 
false  statement  was  one  of  fact,  as  distinguished  from  one  of 
opinion,  or  belief."  "  If,"  said  a  learned  judge,  "  the  defendant 
went  no  further  than  to  say  that  the  bond  was  an  A  Xo.  1  bond, 
which  we  understand  to  mean  simply  that  it  was  a  first-rate  bond, 
or  that  the  railroad  was  good  security  for  the  bond,  we  are  con- 
strained to  hold  that  he  was  not  liable  under  the  circumstances  of 
this  case,  even  if  he  made  the  statement  in  bad  faith.  The  rule 
of  law  is  hardly  to  be  regretted,  when  it  is  considered,  how  easily 
and  insensibly,  words  of  hope  or  expectation  are  converted  by  an 
interested  memory  into  statements  of  quality  and  value,  when  the 
expectation  has  been  disappointed."  " 

Hence,  statements'by  a  seller,  relative  to  the  value  or  quality  of 

11.  Anonymous,  67  N.  Y.  598  A.  417,  with  valuable  note,  54  Am. 
(1876);  Cassidy  v.  Uhlman,  170  N.  St.  R.  628  (1895),  an  action  for  de- 
Y.  505,  63  N.  E.  554,  79  Am.  S.  R.  ceit  was  sustained  for  false  and 
596  (1902).  fraudulent  representations  that  the 

12.  Kidney  v.  Stoddard,  7  Met.  (48  defendant's  disease  was  curable  and 
Mass.)  252  (1843).  "Such  a  partial  would  be  cured  by  the  defendant  for 
and  fragmentary  statement  of  fact,  five  hundred  dollars.  The  liability 
as    that,    the    withholding   of    that  for  deceit,  it  was  held,  "  may  arise 

•  which  is  not  stated  makes  that  where  one  has  or  assumes  to  have 
which  is  stated  absolutely  false,"  knowledge  upon  a  subject  of  which 
will  sustain  an  action  for  deceit,  the  other  is  ignorant,  and  knowing- 
Lord  Cairns,  in  Peek  v.  Gurney,  R.  ly  makes  false  statements,  on  which 
6  H.  Li.  377,  403,  43  L.  J.  Ch.  19  the  other  relies " ;  American  Soda 
(1873).  "To  tell  half  a  truth  only  Fountain  Co.  v.  Spring  Water  C.  Co., 
is  to  conceal  the  other  half,"  Mitch-  207  Mass.  488,  93  N.  E.  801  (1911), 
ell,  J.,  in  Newell  v.  Randall,  32  "a  representation  that  special 
Minn.  171,  50  Am.  R.  562  (1884) ;  draught  arms,  to  be  manufactured 
Croyle  v.  Moses,  90  Pa.  250,  35  Am.  as  per  drawing  submitted,  would  ac- 
R.  654  (1879) ;  an  artful  and  evasive  complish  certain  things,  was  a  mere 
answer,  intended  to  deceive  and  ac-  expression  of  opinion." 
tually  deceiving  the  plaintiff.  14.  Holmes,  J.,  in  Deming  v.  Dar- 
18.  In  Hedin  v.  Minn,  etc.,  Inst.,  ling,  148  Mass.  504,  50^  20  N.  E. 
62  Minn.  146,  64  N.  W.  158,  35  L.  R.  107,  2  L.  R.  A.  743  (1889). 
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goods,  are  generally  treated  as  expressions  of  opinion.*"  If,  how- 
ever, the  seller,  goes  beyond  the  limits  of  mere  puffing  and  makes 
assertions  of  fact  upon  which  the  opinion  is  represented  to  rest,  as 
that  the  goods  are  new  and  fresh,  when  they  are  old  and  shop-worn, 
he  makes  himself  liable  for  deceit^  At  times,  it  may  be  difficult 
to  determine  whether  the  statement  involves  an  assertion  of  fact  as 
well  as  an  expression  of  opinion.  In  such  cases  the  question  is  for 
the  jury." 

446.  Statements  as  to  the  price  paid  or  offered  for  property  are 
held  by  some  courts  to  be  "  so  manifestly  statements  of  opinion  on 
the  part  of  the  seller,  or  mere  evidepce  of  the  opinion  of  others 
respecting  its  value,  that  they  cannot  be  deemed  statements  of 
material  facts  which  will  lay  the  foundation  for  an  action  for 
deceit,  even  if  the  statements  are  false  and  intended  to  deceive."  " 
The  courts,  however,  are  ready  to  lay  hold  of  any  additional 
statements  or  circumstances,  indicative  of  the  defendant's  fraudu- 
lent purpose,  as  a  club  vsdth  which  to  beat  him,  when  he  has  lied 
about  the  price  paid  or  offered." 

15.  Harvey  v.  Young,  Yelv.  21  ant  to  the  plaintiff;  Savage  v.  Stev- 
(1597) ;  Bkins  v.  Tresham,  1  Lev.  ens,  126  Mass.  207  (1879) ,  false  state- 
102  (1675) ;  Gustafson  v.  Ruste-  ments  as  to  the  location  and  con- 
meyer,  70  Conn.  125,  39  At.  104,  39  dition  of  a  farm. 

L.  R.  A.  644,  66  Am.  St.  R.  92  (1898) ;  17.  Andrews  v.  Jackson,  168  Mass. 

Williams  v.  McPadden,  23  Fla.  143,  266,  47  N.  E.  412,  60  Am.  St  R.  390. 

148,   1   So.   618,   11  Am.   St.   R.   345  37   L.   R.   A.   402    (1897);    Simar   v. 

(1887),  "Human  opinion  is   so  va-  Canady,  53  N.  Y.  298,  13  Am.  R.  523 

rious  and  discordant,  and   what  it  (1873). 

really  is,  is  so  difficult  of  proof,  that  18.  Cole  v.  Smith,  26  Col.  506,  58 
the  law  allows  great  latitude  of  Pac.  1086  (1899);  Hemmer  v.  Coop- 
statements  which  are  properly  or,  8  Allen  (90  Mass.)  334  (1864); 
traceable  to  it;  "  Gordon  v.  Parme-  Holbrook  v.  Connor,  60  Me.  578,  11 
lee,  2  Allen  (84  Mass.)  212  (1861);  Am.  R.  212  (1872),  see  dissenting 
Gordon  v.  Butler,  105  U.  S.  553,  26  opinion;  Bishop  v.  Small,  63  Me.  12 
L.  Ed.  1166  (1881).  (1874);  Van  Slochem  v.  Wlard,  207 

16.  Strand  v.  Griffith,  97  Fed.  854,  N.  Y.  587,  101  N.  E.  1124  (1913). 

38  C.  C.  A.  444  (1899) ;   Stewart  v.  19.  Braley  v.  Powers,  92  Me.  203, 

Stearns,  63  N.  H.  99,  56  Am.  R.  496  42   At.   362    (1898) :     An   action  for 

(1884) ;  cf.  Martin  v.  Jordan,  60  Me.  deceit     was     sustained,     for    false 

531    (1872),  false  statement,   as  to  statements  as  to  the  cost  of  produc- 

the  amount  of  hay  cut  the  previous  ing  buckles,  under  a  patent  which 

year,  on  the  land  sold  by  the  defend-  defendant  sold  plalntifE;  Manning  v. 
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447.  Other  courts  do  not  hesitate  to  declare  that  the  statement 
of  a  vendor  that  he  paid  or  had  been  offered  a  certain  price  for 
the  property  he  sells,  is  a  statement  of  fact ;  and  if  the  purchaser, 
without  knowing  or  having  reason  to  know  what  price  was  paid  or 
offered,  relies  upon  the  false  statement  to  his  injury,  he  is  entitled 
to  maintain  an  action  for  deceit.^"  They  also  declare,  that  false 
statements  as  to  value  may  often  take  the  form  of  false  assertions 
-of  fact,  and  thus  amount  to  actionable  deceit ;  ^^  especially  where 
they  are  grossly  and  palpably  false,  or  where  their  utterer  has 
better  means  of  knowing  their  truth  or  falsity  than  has  the  one  to 
whom  they  are  made.f    So,  inducing  one  to  sell  goods  at  a  certain 

Albee,  11  Allen  (93  Mass.)  .  520,  92  80.  Dorr  v.  Cory,  108  la.  725,  78  N. 
Am.  Dec.  736  (1866):  The  state-  W.  683  (1889);  Johnson  v.  Gavitt, 
ment  was  that  certain  bonds  were  114  la.  183,  80  N.  W.  256  (1901) ; 
selling  in  the  market  at  a  given  Stony  Creek  Woolen  Co.  v.  Smalley, 
price;  Way  v.  Ryther,  165  Mass.  226,  HI  Mich.  321,  69  N.  W.  722  (1896) ; 
42  N.  E.  1128  (1896) :  Statement,  Conlan  v.  Roemer,  52  N.  J.  L.  53,  18 
that  the  property  was  billed  to  the  At.  858  (1889) ;  Fairchild  v.  Mc- 
defendant  at  a  certain  price,  to-  Mahon,  139  N.  Y.  290,  34  N.  E.  779, 
gether  with  the  false  statement  that  36  Am.  St.  R.  701  (1893). 
he  could  not  find  the  bill,  may  con-  21.  Wilson  v.  Nichols,  72  Conn.  173, 
stitute  deceit.  "  We  have  no  dispo-  43  At.  1053  (1899);  Shelton  v. 
sitlon,"  said  the  court,  "to  extend  Healy,  74  Conn.  365,  50  Atl.  742 
the  decisions  in  favor  of  vendors'  (1901);  Leonard  v.  Springer,  197 
representations  beyond  the  limit  to  111.  532,  64  N.  E.  299  (1902). 
which  they  have  gone ;  "  Kilgore  v.  "  Where  false  statements  of  value 
Bruce,  166  Mass.  136,  44  N.  E.  108  are  made  with  an  intention  that  they 
(1896).  Representation,  that  all  the  shall  be  understood  as  statements  of 
stock,  which  the  defendant  was  sell;  fact,  and  not  as  expressions  of  opin- 
ing, was  being  sold  at  the  price  ion,  they  will  constitute  fraud;  ' 
asked  of  the  plaintiff;  Reggio  v.  Coulter  v.  Clark,  160  Ind.  311,  66  N. 
Warren,  207  Mass.  525,  93  N.  E.  805,  E.  739  (1903) ;  Bish  v.  Beatty,  111 
32  L.  R.  A.,  N.  S.  340  (1911):  "The  Ind.  403,  12  N.  E.  523  (1887);  state- 
old  rule  that  fraudulent  representa-  ment  that  certain  notes  were  as  good 
tions  may  be  such  that  one  is  not  as  government  bonds;  Smith  v.  Coun- 
justified  in  acting  upon  them  is  now  tryman,  30  N.  Y.  655  (1864) ;  Roths- 
somewhat  relaxed  in  order  that  per-  child  v.  Mack,  115  N.  Y.  1,  21  N.  E. 
sons  guilty  of  actual  fraud  may  not  720  (1889) :  Assertion  that  a  note 
too  easily  escape  liability  by  setting  was  as  good  as  the  Bank  of  England; 
up  their  victim's  undue  guilelessness."  Van  Sloechen  v.  Villard,  207  N.  Y.  587, 
Kaiser  v.  Nummedor,  120  Wis.  234,  —  N.  E.  —  (1913). 
97  N.  W.  932  (1904),  that  the  inven-  22.  Hedin  v.  Minn.,  etc.,  Inst.,  62 
tory  showed  a  total  value  of  $8,531,  Minn.  146,  64  N.  W.  158,  54  Am.  St. 
when  it  footed  only  $6,531.  R.  628,  35  L.  R.  A.  417    (1895)   and 
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price,  by  the  false  statement  of  the  purchaser,  that  the  seller's 
rivals  in  trade  offer  the  same  goods  at  such  a  price,  is  a  fraud ;  ^ 
or  inducing  a  retailer  to  order  defendant's  goods  by  falsely  stating 
that  he  had  not  sold  any  like  goods  to  any  merchant  in  the  place.*'* 

448.  Statement  as  to  a  Person's  Credit.  This,  undoubtedly,  in- 
volves to  some  extent  an  expression  of  opinion,  but  ordinarily  it 
contains  an  assertion  of  fact.  If  the  defendant  is  asked,  by  one 
who  is  considering  whether  to  give  financial  credit  to  him  or  to  a 
third  person,  for  the  pecuniary  standing  of  himself  or  of  the 
third  person,  and  answers  that  he  is  a  person  "  safely  to  be  trusted 
and  given  credit  to  in  that  respect,"  ^*  or  that  he  is  "  as  good  as  any 
man  in  the  country  for  that  sum,"  ^  he  certainly  assumes  to  state 
a  matter  of  fact.  If  this  statement  was  consciously  false,  was 
made  for  the  purpose  of  inducing  the  plaintiff  to  give  credit,  and 
such  credit  was  given  to  the  plaintiff's  harm,  most  courts  have  not 
hesitated  to  hold  him  liable  for  deceit.^  In  England,  and  in  some 
of  our  jurisdictions  statutes  have  been  passed  providing  that  no 
action  shall  be  brought  upon  such  representations,  unless  made  in 
writing  and  signed  by  the  party  to  be  charged  therewith." 

cases   cited   in   the   note   at   pp.   418,  inclined    to    hold    the    defendant    for 

427-439;  Pinch  v.  Hotaling,  142  Mich,  statements    ahout    his    own    financial 

521,  106  N.  W.  69   (1905).  standing    as    strictly    as    for    those 

23.  Smith  Kline  &  Co.  v.  Smith,  166  about  a  third  person.  Lyons  v. 
Pa.  563,  31  At.  343  (1895).  Brigg,   14  R.   I.   322,   51   Am.  R.   372 

23a.  Pratt  v.  Darling,  125  Wis.  93,  (1893) ;   White  &  Co.  v.  Fitch,  19  R. 

103  N.  W.  229    (1905).  L    687,    36   At.   425    (1897);    Vermont 

24.  Pasley  ■  v.  Freeman,  3  D.  &  E.  is  not  disposed  to  hold  a  person  an- 
51,  1  R.  R.  638   (1789).  swerable  in  deceit  for  false  assertions 

25.  Upton  v.  Vail,  6  Johns.  181,  5  as  to  credit.  Fisher  v.  Brown,  1  Tyler 
Am.  Dec.  210  (1810);  Boyd's  Exe-  387,  4  Am.  Dec.  726;  Jude  t.  Wood- 
cutors  V.  Browne,  6  Pa.  310  (1847);  bum,  27  Vt.  415  (1855).  See  also 
Robbins  v.  Barton,  50  Kan.  120,  31  Savage  v.  Jackson,  19  Ga.  305  (1856), 
Pac.  686  (1892).  criticising   Pasley   v.   Freeman,    3   D. 

26.  Endsley  v.  Johns,   120   111.   469,  &  E.  51  (1789). 

60  Am.  R.  572  (1887) ;  Patten  v.  Gur-  27.  Lord  T^nderten's  Act,  9  Geo.  IV. 

ney,    17   Mass.    182,   9   Am.   Dec.   141  ch.   14,  §  6    (1829);   Nevada  Bank  v. 

(1821);   Morehouse  v.  Yeager,   71  N.  Portland    Natl.    Bank,    59    Fed.    338 

Y.  594  (1877) ;  GainsviUe  Natl.  Bank  (1894) ;   applying  the  statute  of  Ore- 

v.   Bamberger,   77  Tex.  48,   13   S.  W.  gon;— 1   Hill's   Code,    §    786,   p.    594; 

95&    (1890) ;    Lang   V.   Lee,    3    Rand.  Kimball    v.    Comstock,    14    Gray    (80 

(Va.)   410   (1825).  Mass.)      508      (1860),     applying     the 

In  Rhode  Island,  the  court  is  not  Massachusetts   statute. 
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449.  Misrepresentation  of  Law.  The  general  rule,  upon  this 
topic,  is  that  "  a  false  or  mistaken  representation  of  what  the  law 
is  upon  an  admitted  state  of  facts  is  no  basis  of  an  action  in  deceit, 
especially  when  there  are  no  confidential  relations  between  the 
parties."  ^  Or  to  put  it  in  another  form,  "  A  statement  of  opinion 
upon  a  question  of  law,  when  the  facts  are  equally  well  known  to 
both  the  parties,  cannot  constitute  a  false  representation  or 
deceit."  ^ 

Where,  however,  there  is  a  misrepresentation  of  fact  as  well  as 
of  law,'"  or  where  "  any  peculiar  relationship  of  trust  or  confidence 
exists  between  the  parties,  and  one  avails  himself  of  such  a  trust 
or  confidence  to  mislead  the  plaintiff  by  a  misrepresentation  as  to 
the  legal  effect  of  the  transaction,"  we  have  an  exception  to  the 
general  rule  stated  above,  and  an  action  for  deceit  may  lie."  Per- 
haps, the  distinction  between  a  misrepresentation  of  law,  and  a 
misrepresentation  of  mixed  law  and  fact,  has  never  been  stated 
more  clearly  than  by  a  learned  English  judge  ^^  in  these  words : 
"  A  misrepresentation  of  law  is  this,  when  you  state  the  facts,  and 
state  a  conclusion  of  law,  so  as  to  distinguish  between  facts  and 
law.  The  man  who  knows  the  facts  is  taken  to  know  the  law. 
But  when  you  state  that  as  a  fact  which  no  doubt  involves,  as  most 

28.  Gormley  v.  Gym.  Ass'n,  55  Wis.  105  (1871) ;  Starr  v.  Bennett,  5  Hill 
350,  13  N.  W.  242  (1882);  defendant,    (N.  Y.)   303   (1843). 

when  leasing  a  hall  to  plaintiff,  said,  30.  Westervelt  v.  Demarest,  46  N. 
"If  you  lease  the  hall  you  tan  retail  J.  L.  37,  50  Am.  R.  400  (1884) ;  More- 
liquors,  etc.,  at  the  bar,  under  licenses  land  v.  Atchison,  19  Tex.  303  (1857) ; 
held  by  me."  Plaintiff  was  bound  to  Hubbard  v.  McLean,  115  Wis.  9,  90 
know  that  such  licenses  would  not  N.  W.  1077  (1902). 
protect  him;  Fish  v.  Cleland,  33  111.  31.  Townsend  v.  Cowles,  31  Al.  428, 
238,  243  (1864);  Thompson  v.  Phoe-  436  (1858):  "So,  if  the  plaintiff  was 
nix  Ins.  Co.,  75  Me  55,  46  Am.  R.  357  in  fact  ignorant  of  the  law,  and  de- 
(1883) ;  Ins.  Co.  v.  Reed,  33  O.  St.  fendant  took  advantage  of  such  igno- 
283,  294  (1877).  ranee,    to  .mislead    him    by    a    false 

29.  Mutual  Life  Co.  v.  Phinney,  statement  of  the  law,  it  would  con- 
178  U.  S.  327,  20  Sup.  Ct.  906  (1900) ;  stitute  a  fraud;  "  Cooke  v.  Nathan, 
Upton  V.  Tribelcock,  91  U.  S.  45,  50  16  Barb.   (N.  Y.)   342   (18S3) ;  Hirsh- 

(1875) ;  Davis  v.  Betz,  66  Al.  206,  210   field  v.  London  Ry.,  2  Q.  B.  D.  1,  46 
(1880);     Piatt     v.     Scott,    6     Blackf.   L.  J.  Q.  B.  94  (1876). 
(Ind.)    389,  39  Am.  Dec.  436   (1843);       32.  Jessel,    M   R.,   in   Eaglesfield   v. 
Mayhew  v.  Phoenix  Ins.  Co.,  23  Mich.  Londonderry,  L.  R.  4  Ch.  D.  693,  702, 

35  L.  T.  823  (1876). 
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facts  do,  a  concjusion  of  law,  that  is  still  a  statement  ^f  fact  and 
not  a  statement  of  law."  '^ 

450.  Knowledge  of  the  Untruth.  Bad  faith  is  the  very  essence 
of  the  common  law  tort  of  deceit.  Accordingly,  it  is  generally  held 
that  the  plaintiff,  who  asks  damages  for  deceit,  must  show,  that  the 
defendant  knew  that  the  false  statement  complained  of  was  untrue, 
or  that  he  made  it  without  belief  in  its  truth,  or  recklessly,  care- 
less whether  it  was  true  or  false.  It  is  not  enough  for  him  to  show 
that  the  statement  was  false,  and  was  made  negligently,  or  without 
reasonable  ground  for  belief  in  its  truth.  He  must  go  further  and 
show  that  it  was  actually  fraudulent,  that  is,  that  the  defendant  did 
not  have  an  honest  belief  in  its  truth.'' 

451.  It  should  be  borne  in  mind,  however,  that  evidence  of 
negligence  on  the  part  of  defendant  in  making  the  false  statement, 
as  well  as  the  want  of  reasonable  ground  for  his  belief  in  its  truth, 
is  always  admissible  in  an  action  for  deceit.  To  quote  from  the 
principal  opinion  in  Peek  v.  Derry  -.^  "I  desire  to  say  distinctly 
that  when  a  false  statement  has  been  made,  the  question  whether 

32a,  Van  Slochem  v.  Villard,  207  N.  representation,  as  distinguished  from 

Y.  587,  101  N.  E.  1124  (1913).    State  fraudulent    representation,    could    be 

ment  that  the  stock  of  a  foreign  cor-  maintained.     There   was   considerable 

poration  is  non-assessable  is  a  state-  authority    that    it    could,    and    there 

ment  of  fact;  Sears  v.  Wegner,  150  was    considerable    authority    that    it 

Mich.  388,  114  N.  W.  324,  14  L.  R.  A.  could  not.'    Oilman  v.  Mizer,  60  Ark. 

Jf.   S.  819    (1907);   Morrill  ^.  Palmer,  281,   30  S.  W.   31    (1895);   Watson  v. 

68  Vt.  1,  33  At.  829,  33  L.  R.  A.  411  Jones,  41  Fla.  241,  25  So.  678   (1899); 

(1895).    Statement  by  a  man  that  his  Boddy  v.  Henry,   113  la.  462,   85  K. 

former  marriage  was  void,  or  that  he  W.  771,  53  L.  R.  A.  769  (1901)  ■  Wil- 

liad  been  validly  divorced,  is  a  state-  kins  v.  Standard  Oil  Co.,  70  N.  J.  L. 

ment  of  fact.  449,  57  At.  258  (1904) ;  Daly  v.  Wise, 

33.  Deny   v.   Peek,    14   App.   Cases  132  N.  Y.  306,  312,  30  N.  E.  837,  16 

337,  58  L.  J.  Ch.  864   (1889),  revers-  L.  R.  A.  236  (1892);  Johnson  v.  Gate, 

ing  Peek  v.  Derry,  37  Ch.  D.  541,  57  75  Vt.  100,  53  At.  329   (1902) ;  Coop- 

L.  J.   Ch.   347    (1887).     In   Angus  v.  er  v.  Schlesinger,  111  U.  S.  148,  152, 

aifford  (1891),  2  Ch.  449,  463,  60  L.  4  Sup.  Ct.  360,  28  L.  Ed.  382  (1883); 

J.    Ch.    443,     Lindley,    L.    J.,     said:  Iron  Co.  v.  Bamford,   150  U.  S.  665, 

"  Speaking  broadly  of  Peek  v.  Derry,  14  Sup.  Ct.  219,  37  L.  Ed.  1215  (1893) ; 

I  take  it,  that  it  has  settled,  once  and  Simon  v.  Goodyear  Co.,  105  Fed.  573 

for    all,    the    controversy   which    was  581   (1900). 

well  known  to  have  given  rise  to  very  34.  Herschell,  L.,  in  Derry  v.  Peek, 

considerable  difference  of  opinion,  as  14  App.  Cas.   337,  370,   58  L.  J.  Ch. 

to    whether    an    action    for   negligent  864   (1889). 
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there  were  reasonable  grounds  for  believing  it,  and  what  were  the 
means  of  knowledge  in  the  possession  of  the  person  making  it,  are 
most  weighty  matters  for  consideration.  The  ground  upon  which 
an  alleged  belief  was  founded  is  a  most  important  test  of  its 
reality.  I  can  conceive  many  cases  where  the  fact,  that  an  alleged 
belief  was  destitute  of  all  reasonable  foundation,  would  suffice  of 
itself  to  convince  the  court  that  it  was  not  really  entertained,  and 
that  the  representation  was  a  fraudulent  one.  So,  too,  although 
means  of  knowledge  are  a  very  different  thing  from  knowledge,  if 
I  thought  that  a  person  making  a  false  statement  had  shut  his 
eyes  to  the  facts,  or  purposely  abstained  from  inquiring  into  them, 
1  should  hold  that  honest  belief  was  absent,  and  that  he  was  just 
as  fraudulent  as  if  he  had  knowingly  stated  what  was  false." 

On  the  other  hand,  it  is  admissible  for  the  defendant  to  give 
evidence,  tending  to  show  his  honest  belief  in  the  truth  of  the 
statement,  which  was  in  fact  false,  and  even  to  show  the  meaning,  ' 
which  he  actually  intended  to  convey  by  equivocal  language.^' 

452-  Other  Remedies  Available  for  Negligent  Misrepresenta- 
tion. Many  of  the  courts,  which  hold  most  steadfastly  to  the 
doctrine  that  actual  fraud  must  be  shown  to  sustain  an  action  for 
deceit,  are  careful  to  point  out  that  the  law  affords  other  remedies 
to  the  victim  of  innocent  misrepresentation.  He  may  maintain  an 
action  for  breach  of  warranty,^^  or  for  rescission  of  the  contract," 

35.  Angus  T.  Clifford,  (1891)  2  Ch.  same  way,  as  when  the  question  is, 
449,  60  L.  J.  Ch.  443,  opinion  of  Lind-  what  contract  has  been  made  between 
ley,  L.  J.;  Nash  v.  Minn.,  etc.,  Co.,  two  persons,  who  were  mutually  rely- 
163  Mass.  574,  40  N.  E.  1039,  23  L.  R.  ing  upon  the  language  used  in  their 
A.  753,  47  Am.  St.  R.  489  (189.5),  agreements;"  Kountze  v.  Kennedy, 
■"  Inasmuch  as  the  question  involved  147  N.  Y.  129,  41  N.  E.  414,  49  Am. 
is  what  was  his  state  of  mind,  and  his  St.  R.  651,  29  L.  R.  A.  363  (1895). 
actual  intent  as  distinguished  from  36.  Kountze  v.  Kennedy,  supra; 
his  apparent  intent,  he  is  entitled  to  Stone  v.  Denny,  4  Met.  (45  Mass.) 
«xplain  his  language  as  best  he  can,  151,  156  (1842);  Watson  v.  Jones,  41 
if  it  is  susceptible  of  explanation,  Fla.  241,  25  So.  678  (1899). 
and  to  testify  what  was  in  his  mind  37.  Smith  v.  Bricker,  86  la.  285,  53 
in  reference  to  the  subject  to  which  N.  W.  250  (1892);  Foard  v.  McComb, 
the  alleged  fraud  relates.  In  this  re-  12  Bush  (75  Ky.)  723  (1877) ;  Atlas 
spect  his  expressions,  whether  spoken  Shoe  Co.  v.  Beehard,  102  Me.  197,  66 
or  written,  are  not  dealt  with  in  the  At.  390,  10  L.  R.  A.,  N.  S.  245  (1906). 
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or  even  for  damages  caused  by  the  defendant's  negligent  discharge 
of  some  duty  owing  to  the  plaintiff.^ 

In  some  jurisdictions,  he  is  allowed  to  maintain  an  action  for 
deceit,  wherever  the  misrepresentation  is  of  a  character  which 
would  entitle  him  to  rescission  of  the  transaction.^'  In  others,  the 
rule  is  declared  to  be  that  "  if  a  statement  of  fact  which  is  suscep- 
tible of  actual  knowledge  is  made  as  of  one's  own  knowledge,  and 
is  false,  it  may  be  made  a  foundation  of  an  action  of  deceit,  with- 
out further  proof  of  ah  actual  intent  to  deceive."  " 

453.  Intended  to  Induce  Plaintiff.  Not  only  must  the  plain- 
tiff show  that  the  defendant  dishonestly  made  a  false  statement  of 
fact,  but  there  must  be  evidence  that  he  made  it  with  the  intention 
of  inducing  the  plaintiff  to  act  upon  it.  "A  mere  naked  falsehood 
is  not  enough  to  give  a  cause  of  action ;  the  falsehood  must  have 
been  told  with  the  intention  that  it  should  be  acted  upon  by  the 
party  injured."  *'  It  is  not  necessary,  however,  that  the  falsehood 
be  communicated  directly  to  the  plaintiff  by  the  defendant.    It  is 

38.  Houston  v.  Thornton,  132  N.  C.  mere  belief  on  the  subject,  will  not 
365,  29  S.  E.  827,  65  Am.  St.  B.  699  excuse  a  statement  of  actual  knowl- 
(1898).  edge;"  but   see   Nash   v.  Minn.,  etc., 

39.  Walters  v.  Eaves,  105  Ga.  584,  Co.,  163  Mass.  574,  at  page  578.  The 
32  S.  E.  609  (1899);  Gerner  v.  Mosh-  present  doctrine  in  Massachusetts  is 
er,  58  Neb.  135,  78  N.  W.  384,  46  L.  stated  and  authorities  pro  and  con 
E,.  A.  244  (1899)  ;  Shea  v.  Mabry,  1  are  fully  digested  in  Mabordy  v.  Mc- 
Lea  (69  Tenn.)  319,  342  (1878),  "  Cul-  Hugh,  202  Mass.  148,  88  N.  E.  894, 
pable  negligence  in  making  false  23  L  R.  A.,  N.  S.  487,  132  Am.  St.  R. 
statements,     to      induce     action     by  484   (1909). 

others,     is     in     law     equivalent     to       41.  Langridge  v.  Levy,  2  M.  &  W. 

fraud;  "  Seale  v.  Baker,  70  Tex.  283,  519   (1837),  citing  Pasley  v.  Freeman, 

7  S.  W.  742,  8  Am.  St.  R.  592  (1888) ;  3  D.  &  E.  51  (1789) ;  Thorp  v.  Smith' 

Hoffman  v.  Dixon,   105  Wis.   315,   81  18   Wash.   277,   51   Pac.   381    (1897) ; 

N.   W.   491    (1900).     See   a  valuable  Steiner    Brothers    v    Clisby,    103    Al. 

discussion  of  this  topic,  by  Professor  181,  192,  15  So.  612   (1893).     "If  the 

AVilliston  in  24  Harv.  Law  Rev.  415  false  representation  is  made  to  A  to 

(1911).  induce  him  to  part  with  his  money, 

40.  Weeks  v.  Currier,  172  Mass.  53,  and  he  does  part  with  it,  A  must 
55,  51  N.  E.  416  (1898),  citing  with  sue;  but  if  made  to  him  to'  induce  B 
other  cases  Chatham  Furnace  Co.  v.  to  part  with  his,  and  B  is  therebv 
Moffat,  147  Mass.  403,  18  N.  E.  168,  induced  to  do  so,  he  and  not  A  is  the 
9  Am.  St.  727  (1888),  holding  that  party  injured  who  may  maintain  the 
"  forgetfulness  of  the  existence  of  a  action,''  following  Wells  v.  Cook  16 
fact  after  a  former  knowledge,  or  a  0.  St.  67,  88  Am.  Dec.  436  (1865)'. 
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enough  that  the  false  statement  was  intended  to  reach  the  plaintiff 
and  operate  upon  his  mind."  One  who  puts  into  circulation  a  hill 
of  exchange,  with  a  forged  acceptance,  thereby  makes  a  representa- 
tion of  its  genuineness  to  every  one  to  whom  it  is  presented.*'  One 
who  makes  a  false  statement  of  his  financial  standing  to  a  mercan- 
tile agency,  intends  that  it  shall  be  repeated  by  the  agency  to  third 
persons  who  may  be  interested  in  his  credit.*^  Whether  a  false 
statement  by  the  directors  of  a  financial  institution,  contained  in 
a  report  which  the  law  requires  to  be  filed  in  a  public  office,  may 
subject  them,  or  the  corporation  for  which  they  are  acting,  to  a 
suit  for  deceit,  should  depend  upon  the  facts  of  the  case.  If  the 
statute  requires  this  statement  for  the  benefit  of  all,  who  may  deal 
with  the  institution,  or  purchase  its  stock,  then,  the  statement 
must  be  deemed  intended  to  influence  any  of  that  class.*"  Even  if 
the  statute  has  no  such  object,  and  requires  the  statement  only  for 
the  information  of  public  officials,  the  question  still  remains,  should 
the  defendant  have  foreseen  that  "reliance  would  be  placed  upon 
such  a  statement  by  the  plaintiff,  who  is  not  a  public  official,  but 
a  creditor  of  the  corporation  or  a  purchaser  of  its  stock  ?  The  pre- 
vailing view  is.  that  such  a  consequence  is  too  remote,  and  that 
the  plaintiff  has  no  agtion  for  deceit.*^ 

42.  Comm.  v.  Call,  21  Pick.  (38  cf.  Bedford  v.  Bagshaw,  4  H.  &  N. 
Mass.)  515,  523,  32  Am.  Dec.  284  538,  29  L.  J.  Ex.  59  (1859),  state- 
(1839);  Henry  \.  Dennis,  95  Me.  24,  ments  made  to  a  committee  of  the 
49  At.  58,  85  Am.  St.  R.  365   (1901).    London     Stock     Exchange;     Peek     v. 

43.  Polhill  V.  Walter,  3  B.  &  Ad.  Gurney,  L.  R.  6  H.  L.  377,  43  L.  J. 
114,  37  R.  R.  344  (1832);  same  prin-  Ch.  19  (1873),  false  statements,  in- 
ciple  applied  in  Denton  v.  6.  N.  Ry.,  tended  to  deceive  only  the  original 
5  E.  &  B.  860,  25  L.  J.  Q.  B.  129  allottees  of  shares,  and  not  those  who 
(1856),  to  false  statements  in  a  rail-  bought  them  from  such  allottees, 
road  time  table.  46,  Hunnewell      v.      Duxbury,     154 

44.  Eaton,  Cole  &  Co.  v.  Avery,  83  Mass.  286,  28  X.  E.  267,  13  L.  R.  A. 
N.  Y.  31.  38  Am.  R.  389  (1880) ;  733  (1891) ;  Merchant's  Nat.  Bank  v. 
Tindle  ^.  Birkett,  171  N.  Y.  520,  64  Armstrong,  65  Fed.  932  (1895); 
X.  E.  210  (1902);  Hinchman  v.  Hindman  v.  1st  Nat.  Bank,  86  Fed. 
Weeks.  85  Mich.  535,  48  N.  W.  790  1013  (1898);  S.  C,  112  Fed.  931,  941. 
(1891);  Galnsville  Nat.  Bank  v.  Bam-  50  C.  C.  A.  623  (1902);  cf.  English 
berger,  77  Tex.  48,  13  S.  W.  959  cases  in  last  note;  also,  Clerk  and 
(1890).  Lindsell  on   Torts   (2d  Ed.),  pp.  466- 

46.  Gemer  v.  Mosher,  58  Neb.  135,  469;  McCracken  v.  West,  17  O.  16 
78  N.  W.  384,  46  L.  R.  A.  244  (1899) ;    (1848) ;  holding  that  if  a  person  write 
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454.  Corrupt  Motive  Unnecessary.  If  the  defendant  makes  the 
false  statement,  with  the  intention  of  inducing  the  p.aintiff  to  act 
upon  it,  and  he  does  so  act  to  his  harm,  the  motive  of  the  defendant 
becomes  immaterial."  "  Misrepresentations  of  this  character  are 
frequently  made  from  inconsiderate  good  nature  prompted  by  a 
desire  to  benefit  a  third  person  and  without  a  view  of  advancing 
the  utterer's  own  interests.  But  the  motive  by  which  he  was 
actuated  does  not  enter  into  the  inquiry.  If  he  made  representa- 
tions productive  of  loss  to  another,  knowing  such  representations 
to  be  false,  he  is  responsible  as  for  a  fraudulent  deceit."  ** 

455.  Inducing  Plaintiff  to  Act.  If  the  false  statement  of  fact, 
knowingly  made  by  the  defendant,  really  induces  the  plaintiff  to 
act  upon  it  to  his  harm,  the  defendant  may  escape  liability  for 
deceit  by  showing  that  the  assertion  was  of  such  a  character  as  not 
to  justify  the  plaintiff  in  placing  confidence  in  it.  It  is  quite  clear 
that  a  dealer  in  spectacles  has  no  right  to  rely  on  the  statement  by 
the  manufacturer,  that  the  glasses  were  of  a  superior  quality,  and 
treated  by  a  chemical  process  which  was  known  only  to  a  person  in 
the  employ  of  the  company;  that  this  process  imparted  a  quality 
to  the  glass  that  made  it  fit  the  eye  indefinitely;  tbat  the  glasses 
once  fitted  would  always  adapt  themselves  to  the  eye.^' 

456.  Some  courts,  as  we  have  seen,  treat  false  assertions  con- 
cerning the  cost  of  property,  or  of  the  price  paid  or  offered  for  it, 
as  statements,  so  commonly  made  by  persons  having  property  for 
sale,  that  the  buyer  has  no  right  to  rely  and  act  upon  them.™    Other 

a   letter  to   another,  desiring  him  to  105    (1830);   Rothmiller  v.  Stein,  14a 

introduce    the    bearer    to    such    mer-  N.  Y.  581,  38  N.  E.  718,  26  L.  R.  A. 

chants  as  he  may  desire,  and  describ-  148   (1894). 

ing  him  as  a  man  of  property  and  the  48.  Boyd's  Exec.  v.  Browne,  6  Pa. 
bearer  does  not  deliver  it  to  the  ad-  310  (1847) ;  Allen  v.  Addington,  7 
dressee,  but  uses  it  to  obtain  credit  Wend  (N.  Y.)  9  (1831);  N.  Y.  Imp. 
elsewhere,  the  person  so  giving  credit  Co.  v.  Chapman,  118  N.  Y.  288,  292 
cannot  maintain  an.  action  for  deceit,  23  N.  E.  187  (1890)  ;  Endsley  v. 
though  the  representations  in  the  let-  Johns,  120  111.  479,  12  N.  E  247,  60 
ter  are  untrue;"  Barry  v.  Crosky,  2  Am.  R.  572  (1887). 
Johns.  &  H.  1  (1861) ;  Webb  v.  Rocke-  49.  Hirschberg  Optical  Co.  v.  Mich- 
feller,  195  Mo.  57,  93  S.  W.  778,  6  L.  aelson,  (Minn.)  95  N.  W.  461  (1901). 
R.  A.,  N.  S.  872  (1906).  _  50.  Vernon  v.  Keys,  12  East  632,  4 
47.  Pasley  v.  Freeman,  3  D.  &  E.  Taunt.  488,  11  R.  R.  499  (1810).  Lord 
51  (1798);  Foster  v.  Charles,  7  Bing.  Mansfield  is  reported  as  saying  that 
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courts  ^'  declare  that  wherever  the  interests  of  the  plaintiff  and  de- 
fendant are  adverse,  it  is  the  duty  of  the  former  to  distrust  the 
truthfulness  of  statements  made  by  the  latter. 

As  a  rule.,  however,  the  plaintiff  is  not  to  be  turned  out  of  court, 
becausa  a  slirewd,  keen,  skeptical  bargainer  would  not  have  been 
deluded  by  the  intentionally  false  statement  of  the  defendant.  "  It 
is  as  much  actionable  fraud  willfully  to  deceive  a  credulous  person, 
with  an  improbable  falsehood,  as  it  is  to  deceive  a  cautious, 
sagacious  person  with  a  plausible  one."  ^^  Or,  in  the  language  of 
another  court,  "  The  design  of  the  law  is  to  protect  the  weak  and 
credulous,  as  well  as  those  whose  vigilance  and  sagacity  enable 
them  to  protect  themselves,  *  *  *  The  law  is  not  blind  to  the 
fact  that  communities  are  composed  of  individuals  of  several  de- 
grees of  intelligence  and  capacity."  ^  Or,  again,  "  No  rogue 
should  enjoy  his  ill-gotten  plunder  for  the  simple  reason  that  his 
victim  is,  by  chance,  a  fool."  " 

457.  Means  of  Knowledge  Immaterial.  While  the  law  requires 
men  in  ordinary  business  transactions  to  use  their  wits,  and  not  to 
confide  implicitly  in  trader's  talk  on  the  part  of  one  whose  business 
interests  are  antagonistic  to  theirs,'^  it  is  not  inclined  to  ignore  or 
protect  positive,  intentional  fraud,  successfully  practiced  upon 
even  the  simple-minded  and  unwary.^^"'  It  is  not  disposed  to-  look 
with  favor  upon  the  defense  that  the  plaintiff  was  guilty  of  con- 
tributory negligence,  in  not  presuming  that  the  defendant's  state- 

a  purchaser  is  at  liberty  to  do  "  what  51.  Aetna  Ins.  Co.  v.  Reed,  33  O.  St. 

every  seller  in  this  town  does  every  283   (1877). 

day,  who  tells  every  falsehood  he  can  52.  Bamdt  v.  Frederick,  78  Wis.  1, 

to  induce  the  purchaser  to  purchase;  "  47  N.  W.  6  (1890). 

Holbrook     v.     Connor,     60     Me.     578  53.  Ingalls  v.  Miller,  121  Ind.   188„ 

(1872);     cf.     Whiting    v.     Price,    169  32  N.  E.  995  (1889). 

Mass.  576,  48  N.  E   772,  61  Am.  St.  54.  Chamberlin    v.    Fuller,    59    Vt. 

R.  307   (1897),  holding  that  the  rep-  256,  9  At.  832   (1886). 

resentation,  that  the  bond  in  question  55.  Slaughter's  Admin,  v.  Gerson, 

was    secured    by    particular    property  3.3  Wall.   (80  U.  S.)  379  (1871) ;  Sa- 

worth    half    a    million    dollars,    coidd  lem  India  Rubber  Co.  v.  Adams,  23 

not  be  excused  as  one  of  those  gen-  Pick.    (40   Mass.)    256,   265    (1839) ; 

eralities,  which,  whether  true  or  not.  Long  v.  Warren,  68  N.  Y.  426  (1877). 

are  to  be  expected  from  a  man  who  55a,  Fischer   v.  Hillman,  —  Wash, 

wants  to  sell  his  goods.  — ,  122  Pac.  1016,  39  L.  R.  A.,  N.  S. 

1140,  with  extended  note   (1912). 


432 


THE   LAW   OF   TORTS. 


ment  was  false,  and  untrustworthy.^'  Even  when  the  defendant 
refers  the  plaintiff  to  a  source  of  information,  which  would  disclose 
the  falsity  of  his  statement,  the  plaintiff  is  not  hound  to  avail  him- 
self of  that  source.  He  is  entitled  to  stand  upon  the  defendant's 
assurance  of  its  truthfulness.^' 

Of  course,  if  he  does  pursue  the  investigation,  suggested  by  the 
defendant,  and  acts  upon  its  results,  he  cannot  afterwards  insist 
that  he  relied  upon  the  defendant's  representations.^  Nor  can  he 
be  heard  to  say,  that  he  was  induced  by  the  false  representation  to 
act  to  his  harm,  where  he  discovers  the  fraud  before  he  aets.°' 
Nor  will  a  deliberate  falsehood  avail  him,  though  made  by  the  de- 
fendant, with  a  view  to  deceiving  him,  if  it  was  not  known  to  him 
when  he  acted,*"  nor  if,  although  it  were  known  to  him,  it  did  not 
cause  him  damage." 

458.  Need  Not  Be  Sole  Inducement.  While  the  plaintiff,  in 
an  action  of  decit,  is  bound  to  show  that  he  had  a  right  to  rely  and 


56.  Graham  v.  Thompson,  55  Ark. 
296,  18  S.  W.  58  (1892)  ;  Oakes  v. 
Miller,  11  Col.  App.  374,  55  Pac.  193 
(1898);  Maxfleld  v.  Schwartz,  45 
Minn.  150,  47  N.  W.  448,  10  L,.  R.  A. 
606  (1890);  Whiting  v.  Price,  172 
Mass.  240,  51  N.  E.  1084,  70  Am.  St. 
R.  262  (1898);  Arnold  v.  Teel,  182 
Mass.  1,  64  N.  E.  413  (1902);  Ward- 
er V.  Whitish,  77  Wis.  430,  46  N.  W. 
540  (1890);  Strand  v.  Griffith,  97 
Fed.  854,  38  C.  C.  A.  444  (1897); 
Beynell  v.  Sprye,  1  DeG.  M.  &  G. 
660,  21  L.  J.  Ch.  633  1852). 

57.  Wheeler  v.  Baars,  33  Fla.  696, 
15  So.  584  (1894);  Thome  v.  Pren- 
tiss, 83  111.  99  (1876);  David  v.  Park, 
103  Mass.  501  (1870) ;  Hoist  v.  Stew- 
art, 161  Mass.  516,  37  N.  E.  755 
(1894) ;  Redding  v.  Wright,  49  Minn. 
322,  51  N.  W.  1056  (1891)  ;  Cotrill  v. 
Krum,  100  Mo.  397,  13  S.  W.  753 
(1890) ;  Albany  Savings  Bank  v.  Bur- 
dick,  87  N.  Y.  40  (1881);  Blacknall 
V.  Rowland,  108  K.  C.  554,  13  S.  E. 
191  (1891)  ;  Castcnholz  v.  Heller.  82 
IVis.   30,   51  N.  W.  432    (1892);   Bal- 


lard V.  Lyons.  114  Minn.  264,  131  N. 
W.  320,  38  L  R.  A.,  N.  S.  301,  with 
extended  note  (1911). 

58.  Enfield  v.  Colburn,  63  N.  H.  218 
(1884);  Halls  V.  Thompson,  1  Sm.  &. 
M.   (Miss.)    443    (1843). 

59.  Selway  ..  Fogg,  3  M.  &  W.  83, 
8  L.  J.  Ex.  199  (1839);  Kingman  v. 
Stoddard,  85  Fed.  740,  57  U.  S.  App. 
397,  29  C.  C.  A.  413  (1898) ;  Fitzpat- 
rick  V.  Flannagan,  106  U.  S.  648,  660, 
1  Sup.  Ct.  369  (1882) ;  Schmidt  v. 
Messmer,  116  Cal.  267,  48  Pac.  54 
(1897) ;  ilcEacheran  v.  Western,  etc.. 
Co.,  97  Mich.  479,  56  N.  W.  860 
(1893);  Vernol  v  Vemol,  63  N.  Y. 
45   (1875). 

60.  Horsfall  v.  Thomas,  1  H.  &  C. 
90,  31  L.  J.  Ex.  322  (1862),  a  defect 
in  a  gun  was  artfully  plugged  and 
concealed,  but  the  gun  was  bought 
without  inspection;  Brackett  v.  Gris- 
wold,  112  N.  Y.  454,  20  N.  E.  376 
(1899). 

61.  Xye  V.  Merviam,  35  Vt.  438 
(1862);  Freeman  v.  Venner,  120 
Mass.  424    (1876). 
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■did  rely  upon  tlie  defendant's  false  statement  and  was  damaged  as 
a  proximate  consequence  tliereof,  it  is  not  necessary  for  him  to 
show  that  the  fa.sehood  was  the  sole  inducement  to  his  action,  nor 
even  the  predominant  motive.  It  is  enough  that  the  falsehood  had 
a  material  influence  upon  him,  although  it  operated  in  connection 
with  other  motives  or  inducements.*^ 

459.  Functions  of  Court  and  Jury.  The  rule  upon  this  subject 
has  been  laid  down  as  follows :  ^  "  Most  of  the  questions  involved 
in  an  action  for  deceit  are  questions  of  fact  for  the  jury.  Whether 
tJie  defendant  made  the  alleged  false  representation,  and  whether, 
if  he  made  it,  he  knew*  it  to  be  false,  and  whether  the  plaintiff  was 
ignorant  of  its  falsity,  and  whether  he  relied  upon  it,  and  was 
thereby  damaged,  are  undoubtedly  questions  of  fact  for  the  jury. 
But,  assuming  all  these  facts  to  be  proved,  the  materiality  of  the 
representation  is  a  question  of  law  for  the  court."  Applying  the 
rule  to  the  facts  of  the  case  then  before  the  court,  it  was  held  that 
the  false  statement  by  the  defendant,  that  as  agent  of  the  company, 
whose  stock  he  was  offering  to  the  plaintiff,  he  had  sold  several 
hundred  shares  to  specified  persons  for  the  price  which  he  named 
to  the  plaintiff,  and  which  the  latter  paid,  was  a  material  state- 
ment of  fact  and  legally  suflBcient  to  maintain  the  suit,  if  the  other 
elements  of  fraud  were  proved. 

460.  False  Statement  by  Agent  or  Servant.  Whether  an  action 
of  deceit  will  lie  against  a  morally  innocent  principal,  whose  agent 
or  servant  has  fraudulently  deceived  the  plaintiff,  has  been  much 
discussed.  Some  judges  have  held  that,  as  conscious  wrongdoing  on 
the  part  of  the  defendant  is  of  the  essence  of  the  tort  of  deceit,  the 
action  is  not  maintainable  against  a  principal  who  has  not  author- 
ized or  ratified  the  agent's  falsehood,  and  who  is  not  morally 
culpable  with  respect  to  it.     The  victim  may  sue  the  agent  for 

6S,  Tatton  v.  Wade,  18  C.  B.  371.  63.  Caswell  v.  Hunton,  87  Me.  277, 

25  L.  J.  C.  P.  240   (1856) ;  Matthews  32  At.  899  (1895) ;  Polland  v.  Biown- 

V.     Bliss,     22    Pick.     (39     Mass.)     48  ell,  131  Mass.  138   (1881);  Powers  v. 

(1839);    Light    v.   Jacobs,    183    Mass.  Fowler,  157  Mass.  318,  32  N.  E.  166 

206,  66  N.  E.  799   (1903);  Morgan  v.  (1892);  Estell  v.  Myers,  54  Miss.  174, 

Skiddy,  62  N.  Y.  319   (1875) ;  Handy  185    (1876) ;    accord,   Davis   v.   Davis, 

V.  Waldron,  19  R.  I.  618,  35  At.  884,  49  97  Mich.  419,   56  N.  W.   774    (1893), 

JVm.  St.  R.  794   (1896).  holds  that  the  materiality  is  for  the 

jury. 
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deceit,  say  the  judges,  but  his  remedies  at  law  against  the  prin- 
cipal are  limited  to  the  rescission  of  any  contract  induced  by  it, 
and  the  recovery  of  any  money  paid,  or  property  transferred  to 
the  principal,  or  of  which  he  has  had  the  benefit." 

461.  The  prevailing  view  is,  however,  that  the  principal  ia 
liable  for  the  deceit  of  his  agent  or  servant,  as  he  is  for  any  other 
tort  of  such  representative.  Provided  the  agent  or  servant  made 
the  false  representation  in  the  course  of  his  employment,**  the 
master  is  liable  though  he  may  not  have  authorized  it,  or  known 
that  it  was  made,  or  be  morally  responsible  for  it.  Having  put  the 
agent  or  servant  "  in  his  place  to  do  that  class  of  acts,  he  must  be 
answerable  for  the  manner  in  which  the  representative  has  con- 
ducted himself  in  doing  the  business,  which  it  was  the  act  of  the 
master  to  place  him  in."  °° 

§  2.  Slander  or  Title. 

462.  Nature  of  the  Tort.^*  This  wrong  differs  from  Deceit  in 
that  the  falsehood  is  intended  not  to  induce'  the  plaintiff  to  act  to 

64.  Udell  V.  Atherton,  7  H.  &  N.  E.  14,  23  Am.  St.  E.  809  (1890) ; 
173,  30  L.  J.  Ex.  337  (1861) ;  Western  Buseh  v.  Wilcox,  82  Mich.  336,  47  N. 
Bank  of  Scotland  v.  Addle,  L.  R.  1  W.  328,  21  Am.  St.  R.  563  (1890)  j 
H.  L.  Sc.  145  (1867) ;  Kennedy  v.  Mc-  N.  Y.  Imp.  Co.  v.  C3iapman,  118  N. 
Kay,  43  N.  J.  L.  288   (1881).  Y.  288,  23  N.  E.  187   (1890);  Chester 

65.  Taylor  v.  Commercial  Bank,  174  v.  Dickerson,  54  N.  Y.  1  (1873) ; 
N.  Y.  181,  66  N.  E.  726,  95  Am.  St.  Brundage  , .  Mellon,  5  X.  D.  72.  63  N. 
E.  564  (1903),  holding  that  a  bank  W.  209  (1895);  Peckham  Iron  Co.  v. 
cashier  is  not  acting  within  the  scope  Harper,  41  O.  St.  100  (1884) ;  Erie 
of  his  authority  in  making  a  repre-  City  Iron  Works  v.  Barber,  106  Pa. 
■sentation  as  to  a  customer's  solvency.  125   (1884). 

66.  Barwick  v.  Eng.  Joint  Stock  In  Downey  v.  Finueane,  205  N.  Y. 
Bk.,  L.  E.  2  Ex.  265,  36  L.  J.  Ex.  147  251,  98  N.  E.  391,  40  L.  E.  A.,  N.  S. 
(1867);  Swire  v.  Francis,  3  App.  Cas.  307  (1912),  the  promoters  of  a  com- 
113,  47  L.  J.  P.  C.  18  (1877) ;  Strang  pany  were  held  liable  in  damages  for 
V  Bradner,  114  U.  S.  555,  5  Sup.  Ct.  the  fraud  of  an  agent,  without  refer- 
1038,  29  L.  Ed.  248  (1884);  Hindman  ence  to  their  own  moral  guilt  or  in- 
M.  1st  Nat.  Bank,  112  Fed.  931,  50  C.  nocence. 

C.  A.  623  (1902) ;  Am.  Nat.  Bk.  v.  e6a.  In  Rhoades  v.  Bugg,  148  Mo- 
Hammond,  25  Col.  367,  55  Pac.  1090  App.  707.  129  S.  W.  38  (1910),  it  was 
(1898);  Weeler  v.  Baars,  33  Fla.  696,  held  that  an  action  for  slander  of 
15  So.  584  (1894) ;  Rhoda  v.  Annis,  title  would  not  lie,  where  no  language- 
75  Me.  17,  46  Am.  R.  354  (1883) ;  Has-  was  used  by  defendant  concerning- 
kell  T.  Starbird,  152  Mass.  117,  25  N.   plaintiff's  title,   and  that  the  action 
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liis  harm,  but  to  induce  third  persons  to  refrain  from  buying  the 
plaintiff's  property  or  from  patronizing  his  business.  It  takes  its 
name  from  the  form  which  it  most  frequently  assumed  in  early 
English  law,  that  of  slandering  the  plaintiff's  title  to  goods  "  or  to 
land,^  for  the  purpose  of  preventing  his  sale  of  them.  At  present, 
however,  it  assumes  a  variety  of  forms  and  may  be  said  to  consist 
in  the  publication  of  false  statements,  disparaging  the  title  or 
property  interests  of  the  plaintiff,  with  the  intention  of  causing 
him  damage  and  resiilting  in  actual  damage  to  him.^' 

The  name  is  not  a  fortunate  one,  and  has  operated  at  times  to 
confuse  counsel  and  courts.''^^  It  might  well  be  exchanged  for  the 
term  ''  Disparagement  of  Property,"  *'"  but  there  is  little  prob- 
ability of  accomplishing  such  exchange.*'^ 

463.  Falsity  and  Malice.  These  are  not  to  be  inferred  from 
the  fact  of  publication,  as  they  are  in  the  case  of  personal  defama- 
tion,™ but  must  be  established  by  evidence.''^     There   is   some 


could  not  be  converted  into  an  action 
on  the  case. 

67.  In  the  Court  Baron  (Selden  See. 
Pub.,  vol.  4),  at  p.  130  (1320)),  judg- 
ment is  noted  against  "Alice  Balle 
(3d.)  for  that  she  defamed  the  lord's 
corn,  whereby  the  other  purchasers 
forebore  to  buy  the  lord's  corn,  to  the 
lord's  damage."  At  p.  136  (1323), 
"  It  is  found  by  inquest  that  John 
Curteys  and  John  Cordhant  have 
slandered  the  hedge  of  Hugh  Seld 
in  the  fen,  whereby  the  said  Hugh 
has  lost  the  sale  of  the  said  hedge 
to  his  damage  at  2s." 

68.  Mildmay's  Case,  1  Coke  177b. 
(1584);  Gerrard  v.  Dickenson,  Cro. 
Eliz.  196  (1589);  Pennyman  v.  Ra- 
banks.  Cro.  Eliz.  427   (1596). 

69.  Pater  v.  Baker,  3  C.  B.  868,  16 
L.  J.  C.  P.  124,  32  B.  C.  L.  161  (1847) ; 
Burkett  v.  Griffith,  90  Cal.  532,  27 
Pac.  527,  25  Am.  St  R.  151  (1891) ; 
Webb  V.  Cecil,  9  B.  Mon.  (48  Ky.) 
198,  48  Am.  Dec.  423  (1848);  Ken- 
dall V.  Stone,  5  N.  Y.  15,  18  (1851) ; 
Wier  V.  Allen,  51  N.  H.  177  (1871) ; 


false  statement  that  a  breeding 
stallion  was  diseased;  Paull  v.  Hal- 
ferty,  63  Pa.  46  (1869),  false  asser- 
tion that  ore  In  plaintiff's  land 
would  soon  run  out;  Ratcliffe  v. 
Evans,  (1892)  2  Q.  B.  524,  61  L.  J. 
Q.  B.  535,  false  statement  that  plain- 
tiff had  ceased  to  carry  on  his  busi- 
ness. 

69a.  See  cases  in  the  notes  to  the 
next  following  paragraph, 

69b.  Articles  under  this  title,  by 
Judge  Jeremiah  Smith,  13  Columbia 
Law  Rev.  13  and  121  (1913). 

69c  McDonald  v.  Green,  176  Mass. 
113,  57  N.  E.  211  (1900),  construing 
Mass.  statute. 

70.  Supra,  Chap.  X.  But  the  com- 
plaint need  not  set  out  words,  used 
by  the  defendant,  that  are  action- 
able. It  is  enough  that  the  defend- 
ant's conduct  intimidated  customers 
from  buying  plaintiffs'  goods  by 
threats  of  prosecution;  McElwee  v. 
Blackwell,  94  N.  C.  261  (1886). 

71.  Hatchard  v.  Mege,  18  Q.  B.  D. 
771,  56  L.  J.  Q.  B.  397  (1887) ;  Stew- 
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authority  for  the  proposition  that  one,  who  disparages  the  title  of 
another  to  his  damage,  is  liable  therefor,  although  he  did  not  in- 
tend any  injury ;  '^  but  this  view  appears  to  have  originated  in  the 
disposition  of  certain  judges  to  treat  slander  of  title  as  a  species 
of  personal  defamation,  and  has  long  been  thoroughly  discredited" 

464.  There  is  also  some  authority  for  the  proposition  that  a 
rival  trader  is  guilty  of  slandering  the  title,  whenever  he  dis- 
parages the  property  of  his  competitors,  by  false  assertions  of  the 
superiority  of  his  own.^*  Most  courts,  however,  have  repudiated 
this  doctrine  on  the  ground  that  it  "  would  open  a  very  wide  door 
to  litigation,  andmight  expose  every  man,  who  said  his  goods  were 
tetter  than  another's,  to  the  risk  of  an  action."  ™  Dealing  with  a 
case  of  this  character,  Lord  Chancellor  Herschell  wisely  remarked : 
■"  That  this  sort  of  puflBng  advertisement  is  in  use  is  notorious ; 
and  we  see  rival  cures  advertised  for  particular  ailments.  The 
•court  would  then  be  bound  to  inquire,  in  an  action  brought,  whether 
this  ointment,  or  this  pill,  better  cured  the  disease  which  it  was 
alleged  to  cure  —  whether  a  particular  article  of  food  was  in  this 
respect,  or  that,  better  than  another.  Indeed,  the  courts  of  law 
would  be  turned  into  a  machinery  for  advertising  rival  productions, 
by  obtaining  a  judicial  determination  which  of  the  two  was  the 
letter." '" 

465.  Rival  Claimants  to  Property.  Where  the  false  statement 
in  disparagement  of  the  plaintiff's  title  is  made  by  one,  who  be- 

5ard  V.  Young,  L.  R.  5  C.  P.  122,  39  Mich.  476,  67  N.  W.  527  (1896) ;  An- 

Xi.  J.  C.  P.  85   (1870);   McDaniel  v.  drew   v.    Deshler,   45   N.   J.    L.    167 

Baca,  2  Cal.  326,  56  Am.  Dec.  339  (1883);    Hovey  v.   Rubber  Tip   Co., 

<1852);    Cardon   v.   McCormall,   120  57  N.  Y.  119,  15  Am.  R.  470  (1874); 

N.  C.  461,  37  S.  E.  109  (1897).  Hopkins  v.  Drowne,  21  R.  I.  20,  41 

72.  Ross  V.  Pynes,  3  Call.  (5  Va.)  At.  567  (1898). 

•568,  Wythe  69    (1790),  "  R.  though  74.  Western       Counties       Co.     v. 

Tie  is  believed  not  to  have  designed  Lawes  Chem.  Co.,  L.  R.  9  Ex.  218, 

any  injury,  ought  to  make  repara-  43  L.  J.  Ex.  171  (1874). 

tion  for  the  loss."  75.  Evans  v.  Harlow,  5  Q.  B.  624, 

73.  Pitt  V.  Donovan,  1  M.  &  S.  639,  13  L.  J.  Q.  B.  130  (1843) ;  Tobias  v. 
14  R.  R.  535  (1813) ;  Pater  v.  Baker,  Harland,  4  Wend.  (N.  Y.)  537,  541 
3  C.  B.  868,  16  L.  J.  C.  P.  124,  32  (1830);  Johnson  v.  Hitchcock,  15 
E.  C.  L.  161   (1847) ;   Hill  v.  Ward,  John   (N.  Y.)   185   (1818). 

13  Al.  310  (1848) ;  Walkley  v.  Bost-        7C.  White  v.  Mellen,   (1895)    App. 
wick,   49   Mich.   374,  13  N.   W.   780    Cases.  154,  165,  64  L.  J.  Ch.  308. 
(1882);     Harrison     v.     Howe,     109 
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lieves  in  good  faith  that  he  has  a  lawful  claim  upon  the  property 
in  question,  the  occasion  is  privileged,  and  he  is  not  liahle  for  the 
damage  which  his  misrepresentation  causes  to  the  plaintiff."  If> 
however,  his  claim  is  a  sham,  and  his  falsehood  is  intended  to  in- 
jure the  plaintiff  and  not  to  benefit  his  own  legitimate  interests,. 
he  is  liable.™  While  actual  malice  on  the  part  of  the  defendant 
must  be  shown,''  it  is  not  necessary  to  give  direct  proof  of  an  in- 
tention to  impair  the  value  of  the  property.  It  is  enough  to  show 
(at  least  to  take  the  case  to  the  jury  on  the  question  of  fraudulent 
intention)  that  the  defendant's  false  statements  were  recklessly 
uttered,  in  disregard  of  th  plaintiff's  rights.*" 

466.  Slander  of  Title  and  Damage.  The  rule  has  long  been 
settled  that  "  in  the  action  for  slander  of  title,  there  must  be  an 
express  allegation  of  some  particular  damage  resulting  to  the  plain- 
tiff from  such  slander."  ^  Accordingly,  if  the  plaintiff  makes  no- 
such  allegation,  or,  having  made  it,  fails  to  prove  some  particular 
damage  which  is  the  proximate  result  of  the  slander,  he  must  fail 
in  his  suit.^    ISTor  will  it  avail  him  to  aver  that  the  statement  com- 


77.  Hill  V.  Ward,  13  Al.  310 
(1848) ;  McDaniel  v.  Baca,  2  Cal. 
326,  56  Am.  Dec.  339  (1852);  Ever- 
ett Piano  Co.  v.  Brent,  60  111.  App. 
372  (1895);  Stark  v.  Chetwood,  5 
Kan.  141  (1869) ;  Duncan  v.  Gris- 
wold,  92  Ky.  546,  18  S.  W.  354 
(1892) ;  Gent  v.  Lynch,  23  Md.  58,  87 
Am.  Dec.  558  (1865);  Swan  v.  Tap- 
pan,  5  Cush.  (59  Mass.)  104  (1849) ; 
John  C.  Lovell  Co.  v.  Houghton,  116 
N.  Y.  520,  23  N.  E.  1066,  6  L.  R.  A. 
363  (1889);  Feiten  v.  Milwaukee,  47 
Wis.  494,  2  N.  W.  1148   (1879).      ■ 

78.  Walden     v.     Peters,     2     Rob. 
(La.)   331,  38  Am.  Dec.  213   (1842); 

;  I  Chesebro  v.  Powers,  78  Mich.  472, 
44  N.  W.  290  (1889);  (Jore  v.  Con- 
don, 87  Md.  368,  739,  39  At.  1042,  46 
L.  R.  A.  382,  67  Am.  St  R.  352 
(1898). 

79.  Andrew  v.  Deshler,  45  N.  J. 
L.    167    (1883);    Squires   v.    Wason 


Mfg.  Co.,  182  Mass.  137,  65  N.  E.  32 
(1902). 

80.  McDaniel  v.  Baca,  2  Cal.  326,. 
56  Am.  Dec.  339  (1852) ;  Gott  v.  Pul- 
sifer,  122  Mass.  235,  23  Am.  R.  332. 
(1877). 

81.  Malachy  v.  Soper,  3  Bing.  N.. 
C.  371,  3  Scott  373  (1836) ;  Ratcliffe 
v.  Evans  (1892),  2  Q.  B.  524,  532,  61 
L.  J.  Q.  B.  535,  "The  necessity  of 
alleging  and  proving  actual  tem- 
poral loss,  with  certainty  and  preci- 
sion, in  all  cases  of  this  sort,  has 
been  insisted  upon  for  centuries. 
But  it  is  an  ancient  and  established 
rule  of  pleading,  that  the  question 
of  generality  of  pleading  must  de- 
pend upon  the  subject  matter." 

82.  Burkett  v.  Griffith,  90  Cal.  532, 
27  Pac.  527,  13  L.  R.  A.  707  and 
note,  25  Am.  St.  R.  151  (1891); 
Dooling  V.  Budget  Pub.  Co.,  144 
Mass.  258,  10  N.  E.  809,  59  Am.  R. 
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plained  of  was  "  false,  scandalous,  malicious  and  defamatory."  " 
These  are  but  epithets,  and  the  law  requires  the  plaintiff  to  show, 
in  what  respect  he  has  been  actually  harmed,  by  the  defendant's 
disparagement  of  his  property. 

On  the  other  hand,  the  plaintiff  does  not  make  out  his  cause  of 
action  by  showing  damage,  without  also  showing  some  disparage- 
ment of  his  title  or  property  interests  by  spoken  or  writtea 
words.*'* 

§    3.    USTFAIE  COMPETITIOW. 

4^7.  The  Term  Is  Modern.  In  a  leading  English  case,  the 
opinion  was  expressed  that  "  to  draw  a  line  between  fair  and  un- 
fair competition,  between  what  is  reasonable  and  unreasonable, 
passes  the  power  of  the  courts."  But  the  learned  judge,  who  ex- 
pressed that  opinion,  was  careful  to  limit  it  to  "  mere  competition; 
for  I  have  no  doubt,"  he  added,  "  that  it  is  unlawful  and  actionable 
for  one  man  to  interfere  with  another's  trade  by  fraud  or  mis- 
representation." **  It  is  interference  of  this  exceptional  character 
that  has  come  to  be  characterized  as  "  unfair  competition." 

The  term  is  quite  modem.  Sir  Frederick  Pollock  assures  us 
that  it  "  is  hardly  known  as  yet  in  English  courts."  *°     During 

83    (1887) ;    Wilson    v.    Dubois,    35  an   assertion   of   title  to   plaintiff's 

Minn.    471,    29    N.    W.    68     (1886);  property. 

Haney  Mfg.  Co.  v.  Perkins,  78  Mich.  84.  Fry,  L.  J.,  in  Mogul  Steamship 

1,  43  N.  W.  1073  (1889) ;  Marlin  Fire  Co.   v.   McGregor,   23  Q.  B.   D.   598. 

Arms  Co.  v.  Shields,  171  N.  Y.  384,  626,  58  L.  J.  Q.  B.  465  (1898). 

64  N.  E.  163,  59  L.  R.  A.  310  (1902).  85.  Law  of  Torts  (6  Ed.  1901)  307, 

In  Dodge  v.  Colby,  108  N.  Y.  445,  15  (9  Ed.)   322.     There  is  no  reference 

N.  E.  703  (1888),  the  allegations  of  to  the  term  in  the  first  edition  of 

falsity,  malice  and  special  damage  this  work.     In  the  last  edition  of 

were  admitted  by  the  demurrer.  Kerr,  on  Fraud  and  Mistake  (1910), 

83.  Evans  v.  Harlow,  5  Q.  B.  624,  it  is  used  at  p.  411,  but  the  cases 

13  L.  J.  Q.  B.  130  (1843);  White  v.  cited,  one  of  them  as  late  as  1908, 

Mellen   (1895),  App.  Cas.  154,  64  L.  do  not  employ  the  term.    A  very  in- 

J.  Ch.  308.  teresting  article  on  "  The  New  Ger- 

83a.  Rhoades    v.    Bugg,    148    Mo.  man   Law   of  Unfair   Competition " 

App.  707,  129  S.  W.  38  (1910).    The  appeared    in    the    Law    Quarterly 

disparagement  in  this  case  was  by  Rev.,  p.  156,  Vol.  13,  (London,  1897). 
driving  stakes  on  plaintiff's  land  as 
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the  last  quarter  of  a  century  it  has  come  into  very  general  use 
among  judges,^^  and  writers  upon  legal  topics,  in  this  country." 

468.  The  Nature  of  This  Tort.  As  a  wrong,  remediable  in  a 
•common  law  action  for  damages,  unfair  competition  consists  in 
intentionally  inducing  third  persons  to  buy  the  defendant's  prop- 
erty or  patronize  his  business,  by  false  representations  that  the 
property  or  the  business  is  that  of  the  plaintiff.**  In  equity,  the 
tei-m  may  be  even  broader,  including  conduct  of  the  defendant 
which  is  unjustifiably  harmful  to  the  plaintiff,  but  which  is  not 
intentionally  dishonest.*'  We  shall  not  undertake  to  discuss,  here, 
the  equity  side  of  this  subject,  as  we  are  dealing  with  a.  branch  of 
the  common  law,  and  not  with  equity  jurisdiction.  If  the  learned 
reader  would  pursue  further  his  investigations  of  this  rapidly  ex- 
panding topic  he  is  referred  to  treatises  on  Trade  Marks,  Trade 
Karnes,  and  Unfair  Trade. 

469.  The  tort,  now  under  consideration,  is  frequently,  indeed 
TQost  commonly  brought  before  the  courts,  in  connection  with  a 
claim  for  the  infringement  of  a  trade-mark,  but  the  two  are  quite 
distinct.  When  the  plaintiff  shows  that  he  has  an  absolute  right 
to  the  use  of  a  particular  word  or  words  as  a  trade-mark,  an  in- 
fringement of  that  right  is  an  invasion  of  his  right  of  property, 
without  regard  to  the  intention  of  the  infringer.     Accordingly,  he 

86.  Lawrence  Mfg.  Co.  v.  Tenn.  Competition  in  Business,"  5  Harv. 
Mfg.  Co.,  138  U.  S.  537,  549,  11  SXip.  Law  Rev.  139  (1891) ;  "  Unfair  Com- 
et. 396,  34  L.  Ed.  997  (1890) ;  Gray  petition,"  10  Harv.  L.  R.  275  (1896) ; 
V.  Taper-Sleeve  Pulley  Works,  16  "  Unfair  Competition  in  Trade," 
Fed.  436  (1883),  "Their  complaint  note  in  30  C.  C.  A.  Reports,  376 
is  against  what  they  assert  to  be  (1898) ;  Hopkins,  Law  of  Unfair 
unfair  competition;  "  Hostetter  Co.  Trade,  (Chicago,  1900). 

V.  Martinoni,   110  Fed.  524    (1901) ;       88.  Sykes  v.  Sykes,  3  B.  &  C.  541, 

Sterling   Remedy    Co.    v.    Spermine  5    D.   &    R.   292,    3   L.   J.   K.   B.    46 

Med.  Co.,  112  Fed.  1000  (1901) ;  Bis-  (1824) ;    Marsh  v.  Billings,  7  Cush. 

sell  Chilled  Plow  Works  v.  T.  M.  (61    Mass.)    322    (1852);    Standard 

Bissel  Plow  Co.,  121  Fed.  357,  366  Paint  Co.  v.  Trinidad  Asphalt  Co., 

(1902);    Kyle    v.    Perfec.    Mattress  220  U.  S.  446,  453,  31  Sup.  Ct.  456 

Co.,  127  Al.  39,  28  So.  545,  85  Am.  (1911). 
St.  R.  78  (1899).  89.  Orr,  Ewing  &  Co.  t.  Johnston 

87.  "Certain  cases  analogous  to  &  Co.,  40  L.  T.  N.  S.  307  (1879); 
Trade  Marks,"  4  Harv.  Law  Rev.  Vulcan  v.  Myers,  139  N.  Y.  364,  368, 
321    (1891);   "Prevention  of  Unfair  34  N.  B.  904  (1893). 
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is  entitled  to  at  least  nominal  damages  in  a  suit  at  law,**  and  to  aa 
injunction  in  equity  against  the  further  violation  of  his  right  of 
property.'"^  "  But  where  the  alleged  trade-mark  is  not  in  itself  a 
good  trade-mark,  yet  the  use  of  the  "word  has  come  to  denote  a 
particular  manufacturer  or  vendor,  relief  against  unfair  competi- 
tion or  perfidious  dealing  will  be  awarded,  by  requiring  the  use  of 
the  word  by  another  to  be  confined  to  its  primary  sense,  by  such 
limitations  as  will  prevent  misapprehension  on  the  question  of 
origin.  In  the  latter  class  of  cases,  such  circumstances  must  be 
made  out  as  will  show  wrongful  intent  in  fact,  or  justify  that  infer- 
ence, from  the  inevitable  consequences  of  the  act  complained  of."  ^ 

470.  Infringement  of  Trade-Marks.  When  the  plaintiff  brings 
his  action  for  violation  of  his  right  of  property  in  a  trade-mark  or 
trade  name,  he  is  required  to  show  that  he  has  acquired  an  exclusive 
right  to  its  use.  In  order  to  show  this  he  must  prove  ^*  that  the 
"  name,  device  or  symbol  was  adopted  for  the  purpose  of  identify- 
ing the  origin  or  ownership  of  the  article  to  which  it  is  attached," 
or  the  business  with  which  it  is  associated ;  or  "  that  it  points  dis- 
tinctly, either  by  itself  or  by  association,  to  the  origin,  manu+acture 
or  ownership  of  the  article  on  which  it  is  stamped-  It  must  also 
appear  to  be  designed,  as  its  primary  object  and  purpose,  to  indi- 

9a.  Blofield  V.  Payne,  4  B.  &  Ad.  Sup.  Ct.  270,  45  L.  Ed.  365  (1900). 
410,  1  N.  &  M.  353  (1833) ;  Thomson       93.  Columbia  Mill   Ck).   v.   Alcorn, 

V.  Winchester,  19  Pick.    (36  Mass.)  150  U.  S.  460,  463.  14  Sup.  Ct.  151,. 

214    (1837);    Morison   v.   Salmon,  2  37  L.  Ed.  1144  (1893),  citing  Canal 

M.   &  G.   385,   2   Scott   449    (1841) ;  Co.  v.  Clark,  13  Wall.  311,  20  L.  Ed. 

Rodgers  v.  Nowill,  5  C.  B.  109,  17  L.  581   (1871) ;   McLean  v.  Fleming,  96 

J.  C.  P.  52  (1847) ;  Coffeen  v.  Brun-  U.  S.  245,  24  L.  Ed.  828  (1877) ;  Mfg. 

ton,   4  McLean    (U.   S.   C.   C.)    516  Co.  v.  Trainor,  101  U  S.  51,  25  L.  Ed. 

(1849) ;   Marsh  v.  Billings,  7  Cush.  993  (1880) ;  Goodyear  India  Rubber 

(61  Mass.)  322  (1852).  Glove  Co.  v.  Goodyear  Rubber  Co., 

91.  McLean  v.  Fleming,  96  U.  S.  128  U.  S.  598,  9  Sup.  Ct.  166,  32  l! 
245,  24  L.  Ed.  828  (1877) ;  Lawrenc©  Ed.  535  (1898) ;  Lawrence  Mfg.  Co. 
Mfg.  Co.  V.  Tenn.  Mfg.  Co.,  138  TJ.  v.  Tenn.  Mfg.  Co.,  138  U.  S.  537,  11 
S.  537,  549,  11  Sup.  Ct.  396,  34  L.  Sup.  Ct.  396,  34  L.  Ed.  997  (1890) ; 
Ed.  997  (1890) ;  W.  R.  Lynn  Shoe  Leeouturler  v.  Rey,  (1910)  A.  C.  262, 
Co.  V.  The  Auburn-Lynn  Shoe  Co.,  79  L.  J.  Ch.  394,  affg.  (1908)  2  Ch 
100  Me.  461,  62  At.  499.  4  L.  R.  A.,  715,  78  L.  J.  Ch.  181,  "  Chartreuse  '* 
N.  S.  960  (1905).  as  a  trade  mark  for  liquers;  Baglin 

92.  Elgin  Nat.  Watch  Co.  v.  111.  v.  Cusenier  Co.,  221  U.  S.  580,  31 
Watcli    Co.,   179  U.   S.  665,  675,  21  Sup.  Ct.  669  (1911),  same  holding 
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cate  the  owner  or  producer  of  the  commodity,  and  to  distinguish  it 
from  like  articles  manufactured  by  others."  He  must  also  estab- 
lish his  priority  of  appropriation  of  the  name,  symbol  or  device; 
that  is  to  say,  he  must  "  have  been  the  first  to  use  or  employ  the 
same  on  like  articles  of  production."  '*  "  If  the  device,  mark  or 
symbol  was  adopted  or  placed  upon  the  article  for  the  purpose  of 
identifying  its  class,  grade,  style  or  quality,  or  for  any  purpose 
other  than  a  reference  to  or  indication  of  its  ownership,  it  cannot 
be  sustained  as  a  valid  trade-mark.'"  Such  trade-mark  cannot  con- 
sist of  words  in  common  use  as  designating  locality,  section  or 
region  of  country,"  or  of  an  ordinary  surname,'^  unless  these  have 
been  combined  in  an  original  device,'^'^  or  have  come  to  be  applied 
exclusively  to  a  product  made  at  a  particular  place  and  not  to  the 
place  itself.'*" 

471.  It  is  not  necessary  to  the  validity  of  a  trade-mark  that  it 
be  registered,  even  in  a  jurisdiction  where  there  is  statutory  pro- 
vision for  registration.  "  Property  in  trade-marks  does  not  derive 
its  existence  from  an  act  of  Congress,"  "  nor  from  any  other  legis- 
lative act,'^  in  this  country.    In  England,  however,  "  Thfe  right  t<^ 

94,  Derringer  v.  Plate,  29  Cal.  292,  Lash,  102  Cal.  38,  36  Pac.  362 
87  Am.  Dec.  170  (1865) ;  Hyman  v.  (1894) ;  Larabee  v.  Lewis,  67  Ga. 
Solis  Cigar  Co.,  4  Col.  App.  475,  36  561,  44  Am.  R.  735  (1881);  Ball  v. 
Pac.  444  (1894) ;  Menendez  v.  Holt,  Siegel,  116  111.  137,  4  N.  E.  667,  56 
128  V.  S.  514,  9  Sup.  Ct.  143,  32  L.  Am.  R.  766  (1886);  C.  F.  Simmons 
Ed.  526  (1888) ;  George  v.  Smith,  52  Med.  Co.  v.  Mansfield  Co.,  93  Tenn. 
Fed.  830    (1892);    Ayer  v.  Rushton,  84,  23  S.  W.  165  (1893). 

7  Daly  (N.  Y.)  9  (1877) ;  Schneider  96.  Glendon  Iron  Co.  v.  Uhler,  75 

V.  Williams,  44  N.  J.  Eq.  391,  14  At.  Pa.    467,    15    Am.    R.    599    (1874) ; 

812     (1888).       "Three     things     are  Brown  Chem.  Co.  v.  Meyer,  139  U. 

requisite    to    the    acquisition    of    a  S.  540,  11  Sup.  Ct.  625,  35  L.  Ed.  247 

trade-mark.     First,  the  person  de-  (1891). 

siring    to    acquire    the    title  must  96&  W.  R.  Lynn  Shoe  Co.  v.  Au- 

adopt  some  mark  not  in  use  to  dis-  burn-Lynn  Shoe  Co.,  100  Me.  461,  62 

tingulsh  goods  of  the  same  class  or  At.  499,  4  L.  R.  A.  N.  S.  960  (1905). 

kind,  already  on  the  market,  belong-  96b.  Baglin  v.  Cusenier  Co.,  221 

ing  to  another  trader.     Second,  he  U.  S.  580,  31  Sup.  Ct.  669  (1911). 

must  apply  his  mark  to  some  artl-  97.  LaCrolx  v.  May,  15  Fed.  236 

cle  of  traffic.     Third,  he  must  put  (1883),    quoting    from    Trade-Mark 

h;s  article  marked  with  his  mark  Cases,  100  U.  S.  82,  92,  25  L.  Ed.  550 

on  the  market"  (1879). 

95.  Oakes  v.  Candy  Co.,  146  Mo.  98.  Oakes  v.  Candy  Co.,  146  Mo. 
391,  48  S.  W.  467  (18^8) ;  Spieker  v.  391,  399,  48  S.  W.  467   (1898) ;   the 
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trade-marks  now  mainly  depends  upon  statutes,"  ^  and  no  person 
is  entitled  to  institute  proceedings  to  prevent,  or  to  recover  dam- 
ages, for  the  infringement  of  a  trade-mark,  capable  of  being  regis- 
tered under  the  statutes,  unless  it  has  been  duly  registered. 

When  a  valid  trade-mark  exists,  "  it  is  a  property  right  for  the 
violation  of  which  damages  may  be  recovered  in  an  action  at  law, 
and  the  continued  violation  of  it  will  be  enjoined  by  a  court  of 
equity,  with  compensation  for  past  infringement."  ^"^  In  the  lan- 
guage of  another  court,  "  while  competition  is  essential  to  the  life 
of  commerce,  and  is  the  consumer's  certain  defense  against  extor- 
tion, it  should  be  fair  and  honest;  and  the  manufacturer  who  pro- 
duces an  article  of  recognized  excellence  in  the  market,  and  stamps 
it  with  the  insignia  of  his  industry,  integrity  and  skill,  makes  his 
trade-mark  a  part  of  his  capital  in  business,  and  thus  acquires  a 
property  right  in  it,  which  a  court  of  equity  will  protect  against  all 
forms  of  commercial  piracy."  ^ 

472.  Words,  Symbols,  and  Devices  Which  Are  Not  Trade 
Marks.     To  these  a  person  cannot  acquire  a  right  tp  exclusive 


opposite  doctrine  in  Whittier  v. 
Dietz,  66  Cal.  78  (1884),  has  been 
nullified  by  Sec.  3199  of  the  Political 
Code  enacted  in  1885.  In  Hennessy 
v.  Braunschweiger  &  Co.,  89  Fed. 
665,  668  (1898),  it  is  said,  "Regis- 
tration under  the  act  of  Congress  is 
of  but  little,  if  any,  value  except 
ior  the  purpose  of  creating  a  per- 
manent record  of  the  date  of  adop- 
tion and  use  of  the  trade-mark,  or 
in  cases  where  it  is  necessary  to 
give  jurisdiction  to  the  Federal 
courts." 

99.  Clerk  &  Lindsell,  Torts  (2 
Ed.)  625,  referring  to  46  &  47  Vict., 
Ch.  57;  and  51  and  52  Vict.,  Ch.  50. 

100.  Trade-Mark  Cases,  100  U.  S. 
82,  92,  25  L.  Ed.  550  (1879) ;  Bradley 
V.  Norton,  33  Conn.  157,  87  Am.  Dec. 
200   (1865). 

1.  Vulcan  V.  Myers,  139  N.  Y.  364, 
34  N.  E.  904  (1893);  Blackwell  v. 
Wright,  73  N.   C.   310    (1875);    Sax- 


lehner  v.  Eisner  &  Mendelson  Co., 
179  U.  S.  19,  21  Sup.  Ct.  7,  45  L.  Ed. 
60  (1900) ;  Kyle  v.  Perfec.  Mattress 
Co.,  127  Al.  39,  28  So.  545,  85  Am. 
St.  R.  78,  with  valuable  note  (1900) ; 
Burt  v.  Tucker,  178  Mass.  493,  59 
N.  E.  1111,  52  L.  R.  A.  112,  86  Am. 
St.  R.  499  (1901);  Regis  v.  J.  A. 
Jayne  &  Co.,  185  Mass.  458,  70  N. 
E.  480  (1904),  "If  at  common  law, 
an  action  for  damages  caused  to  a 
manufacturer  whose  goods  were  put 
upon  the  market  under  a  trade- 
mark and  had  acquired  a  distinc- 
tive value  and  reputation,  could  be 
maintained  against  another  trader, 
who  fraudulently  copies  and  places 
upon  the  goods  made  by  him  a  sim- 
ilar mark  or  label,  in  equity,  relief 
can  be  granted  not  only  as  to  dam- 
ages already  suffered,  but  an  in- 
junction can  be  awarded  restraining 
such  unlawful  use  in  the  future." 
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\ise,  in  the  nature  of  a  property  right,  no  matter  how  long,  or  how 
widely,  he  has  employed  them,  in  connection  with  his  property  or 
his  business.  "  But  it  is  nevertheless  true  that  even  without  any 
strict  proprietary  interest,  as  a  trade-mark,  in  the  terms  or  device 
employed,  a  party  is  entitled  to  protection  against  the  unfair  use  of 
them  by  another,  in  the  effort  to  take  away  from  him  the  trade  or 
custom  which  he  has  built  up."  ^  Anyone  who  uses  such  terms  or 
■devices,  not  for  the  honest  purpose  of  fair  competition  with  a  busi- 
ness rival,  but  for  the  purpose  of  palming  off  his  goods  or  repre- 
senting his  business  as  the  goods  or  the  business  of  that  rival,  in  the 
hope  of  finding  "  more  profit  and  less  trouble  in  trading  on  another 
man's  reputation  than  on  his  own," '  perpetrates  a  fraud,  and  is 
liable  in  damages  to  the  rival  who  is  injured  by  such  unfair 
competition.* 

The  same  doctrine  is  applicable  to  one  who  puts  on  the  market 
an  article  which  simulates  one  upon  which  the  patent  has 
expired.** 

2.  Draper  v.  Skerrett,  116  Fed.  206  beroid  "  Is  descriptive  and  hence  not 
(1902),  holding  that  "French  Tis-   available  as  a  trade-mark. 

sue "   was  not   a  valid   trade-mark,  4.  Reddaway    v.    Banham,    supra, 

but    that    defendant's    imitation    of  "  The  fundamental  rule  is  that  one 

plaintiff's  symbols,  devices  and  dis-  man    has    no   right   to   put   off  his 

play,  was  intended  to  deceive  the  goods  for  sale  as  the  goods  of  a 

public      into     buying      defendant's  rival     trader;  "     Sterling     Remedy 

emollient  paper  for  plaintiff's.  Co.   v.   Gory,    110   Fed.    372    (1901). 

3.  Lord  Macnaghton  in  Reddaway  "  Unless  the  defendant  intended  to 
V.  Banham,  (1896)  App.  Cas.  199,  infringe  upon  the  rights  of  the  com- 
217,  65  L.  J.  Q.  B.  381.  In  this  case,  plainant,  he  has  gone  to  extraordi- 
"  Camel  Hair  Belting  "  was  held  nary  pains  in  imitating  the  package 
not  a  valid  trade-mark  because  not  of  the  complainant  for  no  purpose," 
a  fanciful  term  but  fairly  descrip-  Sterling  Rem.  Co.  v.  Spermine  Med. 
tive  of  the  material  used  in  the  belt-  Co.,  112  Fed.  1000,  50  C.  C.  A.  657 
ing,  but  its  use  by  the  defendant  was  (1901).  "  There  was  here  manifest 
fraudulent;  William  Wrigley,  Jr.,  attempt  to  put  upon  the  public  the 
Co.  v.  Grove  Co.,  183  Fed.  99,  105  goods  of  the  defendant,  as  those  of 
C.  C.  A.  391  (1910) ,  "  Spearmint "  as  the  complainant." 

applied  to  shewing  gum  is  not  a  4a.  Westcott  Chuck  Co.  v.  Oneida 
valid  trade-mark;  Standard  Paint  Nat.  Chuck  Co.,  199  N.  Y.  247,  92  N. 
Co.  v.  Trinidad  Asphalt  Co.,  220  U.  E.  639  (1910),  reversing  133  App. 
S.  446, 31  Sup.  Ct.  456  (1911),  "Rub-    Div.    937,    118    N.    Y.    Supp.    1149 

(1909). 
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473.  Deceit  is  the  basis  of  a   suit  brought  to  redress   this 
wrong,^  whether  it  takes  the  form  of  a  common-law  action  for 

■  damages,  or  a  suit  in  equity  for  an  injunction  as  weii  as  for 
pecuniary  compensation.  Accordingly,  if  the  plaintitf  fails  to 
make  out  a  clear  case  of  deceitful  representation  or  perudious  deal- 
ing, either  by  direct  or  circumstantial  evidence,  he  cannot  recover.^ 
Where  deception  is  the  natural  result  of  the  defendant  s  simula- 
tion of  the  plaintiff's  labels  or  other  devices,  however,  positive 
proof  of  fraudulent  intent  need  not  be  proved.' 

474.  The  Fraudulent  Use  of  a  Proper  or  Corporate  Name. 

While  the  law  does  not  permit  a  natural  or  artificial  pereon  to  con- 
vert his  name  into  a  trade-mark,  and  thus  monopolize  its  use,  even 
in  a  particular  business,*  it  does  protect  him  against  tlie  fraudu- 
lent employment  of  the  same  name  by  another,  however  valid  may 


5.  Allen  B.  Wrlsley  Co.  v.  Iowa 
Soap  Co.,  122  Fed.  796,  59  C.  C.  A. 
54  (1903) ,  holding  that  "  one  who 
so  names  and  addresses  his  product 
that  a  purchaser,  who  exercises  or- 
dinary care  to  ascertain  the  sources 
of  its  manufacture,  can  readily 
learn  that  fact  by  a  reasonable  ex- 
amination of  the  boxes  or  wrappers 
that  cover  it,  has  fairly  discharged 
his  duty  to  the  public,  and  to  his 
rivals,  and  is  guiltless  of  that  deceit 
which  is  an  indispensable  element 
of  unfair  competition." 

&  Lawrence  Mfg.  Co.  v.  Tenn.  Co., 
138  U.  S.  537,  551,  11  Sup.  Ct.  396, 
34  L.  Ed.  1005  (1891),  the  letters 
"  L.  L."  did  not  constitute  a  valid 
trade-mark,  and  the  defendant's 
brand  was  entirely  dissimilar  in  ap- 
pearance to  the  plaintiff's;  French 
Republic  v.  Saratoga  Vichy  Co.,  191 
II.  S.  427,  24  Sup.  Ct.  145,  49  L.  Ed. 
247  (1903).  "The  essence  of  the 
wrong  consists  in  the  sale  of  the 
goods  of  one  manufacturer  or  ven- 
dor as  those  of  another;  and  it  is 
only  when  this  false  representation 
is  directly  or  indirectly  made,  that 
the  party  who  appeals  to  the  court 


of  equity  can  have  relief.  Applyng 
this  doctrine  to  Mie  case  under  con- 
sideration, we  are  clearly  o'  the 
opinion  that  th"»re  Is  no  such  sim- 
ilarity in  the  labels  as  at  present 
used,  and  that  there  is  no  such  fraud 
shown  in  the  conduct  of  tlje  defend- 
ant, as  would  authorize  us  to  say 
that  the  plaintiffs  are  entitlel  to 
relief;  "  Postum  Cereal  Co.  v.  Health 
Food  Co.,  110  TPpd.  848,  56  C.  C.  A. 
360  (1902),  name  and  package  so 
dissimila'-  as  not  to  mislead;  Bar- 
rett Chem.  Co.  v.  Stern,  176  N.  Y. 
27,  68  N.  E.  65  (1903). 

7.  Am.  Wal.  Watch  Co.  v.  U.  S. 
Watch  Co.,  173  Mass.  85,  53  N.  E. 
141,  43  L.  R.  A.  826,  73  Am.  St.  R. 
263  (1899) ;  Wirtz  v.  Eagle  Bottling 
Co.,  50  N.  J.  Eq.  164,  24  At.  658 
(1892) ;  Drake  Med.  Co.  v.  Glessner, 
68  O.  St  337,  358,  67  N.  B.  722 
(1903). 

8.  Robinson  v.  Storm,  103  Tenn. 
40,  52  S.  W.  880  (1899).  "The  law 
is  settled  that  no  one  can  acquire 
the  right  of  a  trade-mark,  either  in 
his  own  name  or  in  that  of  another 
person,  so  as  to  exclude  one  of  the 
same  name  from  r^r-  "   *-i   'den- 
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be  the  other's  right  to  the  name.*''  The  following  statement  of  tha 
principle,  taken  from  a  decision  of  the  United  States  Supreme 
Court,  is  in  accord  with  the  views  which  generally  prevail,  both  in 
England,  and  in  this  country :  "  Every  one  has  the  absolute  right 
to  use  his  own  name  honestly  in  his  own  business,  even  though  he 
m^ay  thereby  incidentally  interfere  with  and  injure  the  business 
of  another  having  the  same  name.  In  such  case,  the  inconvenience 
or  loss  to  which  those  having  a  common  right  are  subjected,  is 
damnum  absque  injuria.  But  although  he  may  thus  use  his  name, 
he  cannot  resort  to  any  artifice  or  do  any  act  calculated  to  mislead 
the  public  as  to  the  identity  of  the  business  firm  or  establishment, 
or  of  the  article  produced  by  them,  and  thus  produce  injury  to  the 
other  beyond  that  which  results  from  the  similarity  of  name.  , 
Where  the  name  is  one  which  has  previously  thereto  come  to  indi- 
cate the  source  of  manufacture  of  particular  devices,  the  use  of 
such  name  by  another,  unaccompanied  with  ^y  precaution  or 
indication,  in  itself  amounts  to  an  artifice  calculated  to  produce 
the  deception  alluded  to  in  the  foregoing  adjudications.  Indeed 
the  enforcement  of  the  right  of  the  public  to  use  a  generic  name, 
dedicated  as  the  results  of  monopoly,  has  always,  where  the  facts 
required  it,  gone  hand  in  hand  with  the  necessary  regulation,  to 
make  it  accord  with  the  private  property  of  others,  and  the  re- 
quirements of  public  policy.  The  courts  have  always,  in  every 
case  without  exception,  treated  the  one  as  the  co-relative  or  result- 
ant of  the  other."  * 

tify  goods  which  he  sees  proper  to  Soap  Co.,  144  N.  T.  462,  39  N.  E. 

put  upon  the  market,  so  long  as  in  490,  27  L.  R.  A.  42,  43  Am.  St.  R, 

doing  so  the  latter  perpetrates  no  769  (1895) ;  Montgomery  v.  Thomp- 

fraud  thereby,  or  is  guilty  of  no  un-  son,  (1891)  App.  Cas.  217,  60  L.  J. 

fair  artifice."  Ch.  757;  YyckofC  v.  Howe  Scale  Co., 

8au  Butler  v.   State,  127  Ga.  700,  110  Fed.  521  (1901),  "That  all  per- 

56  S.  B.  1000  (1907),  applying  a  sons  have  respectively  the  right  to 
State  statute,  making  such  fraudu-*  use  their  own  names  in  their  own 

lent  use  of  a  name  a  misdemeanor,  business,  is  entirely  clear;  but  this 

9.  Singer  Mfg.   Co.  v.  June  Mfg.  right  is  subject  to   the  limitation, 

Co.,  163  U.  S.  169,  187,  16  Sup.  Ct.  common  to  all  rights,  that  it  is  to 

1002,  41  L.  Ed.  118   (1896) ;   Stuart  be  so  used  as  not  to  injure  the  rights 

v.  F.  G.  Stewart  Co.,  33  C.  C.  A.  484,  of  ftthers."     Hence  persons  named 

81    Fed.    247,    63    U.    S.    App.    561  Remington  were  enjoined  from  mak- 

(1889);    Russia  Cement   Co.   v.   Le  ing    and     selling     typewriters     as 

Page,  147  Mass.  206,  17  N.  E.  304  "  Remington-Sholes "      typewriters, 

(1888) ;     Higgins    Co.    v.    Higgins  on  the  ground  that  it  "  would  make 
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475.  As  intimated  in  the  foregoing  paragraph,  a  corporation 
cannot  monopolize  the  name  which  it  assumes,  upon  its  organiza- 
tion. If,  however,  it  has  built  up  a  business  and  gained  a  reputa- 
tion which  goes  with  that  name,  such  priority  of  use  may  put  an- 
other corporation,  which  selects  the  same  name,  to  a  disadvantage. 
The  newcomer  into  the  field  of  competition  must  not  palm  off  its 
goods,  as  those  of  the  old  and  well  known  corporation."  "  Courts 
demand  a  high  order  of  commercial  integrity,  in  the  use  by  com- 
petitors of  a  name  under  which  a  rival  has  gained  a  business  repu- 
tation, whether  that  name  is  strictly  a  trade-mark  or  is  descrip- 
tive of  quality  merely;  and  frown  upon  all  filching  attempts  to 
obtain  the  reputation  of  another."  ^^  Hence,  it  does  not  matter 
that  the  name  of  the  newcomer  is  not  precisely  that  of  the  estab- 
lished corporation.  Indeed,  "  similarity  and  not  identity  is  the 
usual  recourse,  when  one  party  seeks  to  benefit  himself  by  the 
good  name  of  anqjher."  " 

476.  Imitating  Packages  and  Buildings.  Unfair  trade  consists, 
oftentimes,  in  imitating  the  bottles  or  packages,  in  which  a  rival 


confusion  in  the  plaintiff's  trade, 
and  tend  to  pass  off  the  new  ma- 
chines for  the  regular  Remington 
machines  of  the  plaintiff;  "  reversed 
in  198  U.  S.  119.  25  Sup.  Ct.  609 
(1905),  on  the  ground  that  the  Rem- 
ingtons and  Sholes  made  a  reason- 
able and  fair  use  of  their  names  in 
adopting  the  name  "  Remington- 
Sholes "  for  their  machine,  and  in 
giving  that  name  to  the  corporation 
formed  for  its  manufacture  and 
sale.  They  did  not  choose  the  com- 
plainant's name  literally,  or  so 
closely  that  those  using  ordinary 
discrimination  would  confuse  the 
identity  of  the  two  names,  and  that 
differentiation  is  sufiScient  to  relieve 
them  of  any  imputation  of  fraud. 
Cf.  Herring-Hall-Marvin  Safe  Co.  v. 
Hall's  Safe  Co.,  208  U.  S.  554,  28 
Sup.  Ct.  350  (1908). 

10.  Am.  Wal.  Watch  Co.  v.  V.  S. 
"Watch  Co.,  173  Mass.  85,  53  N.  B. 
141.  43  L.  R.  A.  826,  72  Am.  St.  R. 


263  (1899);  Elgin  Nat.  Watch  Co. 
v.  111.  Watch  Case  Co.,  179  U.  S. 
665,  21  Sup.  Ct.  270,  45  L.  Ed.  365 
(1900). 

11.  Hostetter  Co.  v.  Martinoni, 
110  Fed.  524,  525  (1901);  Higgins 
Co.  V.  Higgins  Soap  Co.,  144  N.  Y. 
462,  39  N.  E.  470,  27  L.  R.  A.  42,  43 
Am.  St.  R.  769  (1895). 

12.  Celluloid  Mfg.  Co.  v.  Cellonite 
Mfg.  Co.,  32  Fed.  94  (1887);  Peck 
Bros.  &  Co.  V.  Peck  Bros.  Co.,  113 
Fed.  291,  51  C.  C.  A.  251  (1902); 
Bissell  Chilled  Plow  Works  v.  T.  M. 
Bissell     Plow     Co.,     121     Fed.     357 

'  (1902) ;  International  Silver  Co.  v. 
Wm.  H.  Rogers  Corporation,  67  N. 
J.  Eq.  646,  60  At.  187  (1905) ;  Inter- 
national Silver  Co.  v.  Rogers,  71  N. 
J.  Eq.  560,  63  At.  977  (1906),  no 
simulation  or  fraud  in  the  latter 
case;  Regent  Shoe  Mfg.  Co.  v. 
Haaker,  75  Neb.  426,  106  N.  W.  595, 
4  L.  R.  A.,  N.  S.  447  (1906).    , 
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inanufacturer  or  dealer  of  established  reputation  puts  up  his 
goods ;  ^^  or  the  livery,  or  insignia  worn  by  the  servants,  or  agents 
of  one  conducting  a  particular  business."  It  has  even  resorted 
to  the  erection  of  a  duplicate  building  alongside  the  mercantile 
house  of  a  successful  trader.^^  But  however  protean  its  forms,  or 
ingenious  its  tricks  may  be,  it  falls  under  the  condemnation  of  the 
law,  whenever  the  plaintiff  can  convince  the  proper  tribunal,  that 
its  object  is  to  induce  the  public  to  patronize  the  defendant,  under 
the  mistaken  supposition,  that  it  is  patronizing  the  plaintiff. 

477.  False  and  Misleading  Tr.ade  Marks.  When  a  person  seeks 
an  injunction  or  damages  against  one  who  has  hurt  his  business 
by  making  false  representations  to  the  public,  it  is  essential  that 
he  should  not,  in  his  trade-mark,  or  trade  name,  or  in  his  adver- 
tisements or  descriptions  of  his  goods  or  business,  be  himself  guilty 
of  any  false  or  misleading  representations.  A  court  will  not  pro- 
tect him  against  a  competitor,  however  unfair,  if  he  is  engaged  in 
deceiving  and  defrauding  the  public.     In  such  a  case  it  does  not 

IS.  Van    Hoboken   v.    Mohns,    112        14.  Knott  v.  Morgan,  2  Keen  213 

Fed.  528   (1901),  gin  put  up  in  bot-  (1836);   Marsh  v.  Billings,  7  Cush. 

ties    of   distinctive    color,   size   and  (61    Mass.)    322     (1851) ;     Stone    v. 

shape;   Centaur  Co.  v.  Neathery,  91  Carlan,    pt'3l^^^  Reporter    (N.    Y.) 

Fed.    891,   34   C.   C.   A.   118    (1899);  3««'jtl850).    '^'"* 
Centaur   Co.   v.  Link,   62   N.   J.   Eq.        15.  Weinstoek  v.  Marks,  109  Cal. 

147,  49  At.  828  (1901),  "In  the  pres-  529,  42  Pac.  142,  50  Am.  St.  R.  57. 

ent  case,  notwithstanding  the  differ-  30  L.  R.  A.  182  (1895),  "  In  its  facts, 

ence  in  the  printed  matter  on  the  we  apprehend,  no  case  like  it  can 

labels,   I    am  unable  to  resist  the  he  found,  either  in  this  country  or 

conclusion    that    the    size    and    the  in  England.    *   *    ♦   The  fact  that  the 

shape  of  the  bottles,  and  the  color  question  comes  to  us  in  an  entirely 

and  form  of  the  label  were  selected  new   guise,   and   that  the   schemer 

by  the  defendants  for  the  purpose  of  had  concocted  a  kind  of  deception 

leading    some    purchasers    to    take  heretofore     unheard    of    in     legal 

their  compound,  under  the  supposi-  jurisprudence,    is    no    reason    why 

tion   that  they   were   getting   what  equity  is  either  unwilling  or  unable 

they  had   always   got,   namely   the  to  deal  with  him."    Accordingly,  the 

medicine  made  by  the  complainant."  court  commanded  the  defendant  to 

Robinson  v.  Storm,  103  Tenn.  40,  52  distinguish    his    place    of    business 

S.  E.  880  (1899) ;  Geo.  G.  Fox  Co.  v.  from  that  In  which  plaintiff  was  car- 

Glynn,  191  Mass.  344,  78  N.  E.  89,  9  rylng  on  his  business,  so  as  to  suffi- 

Li.  R.  A.,  N.  S.  1096  (1906),  peculiar  ciently  indicate  to  the  public  that  it 

size,  shape  and  condition  o'f  surface  was   a  different  place   of  business 

of   loaf    of   bread,    with    the    word  from  the  plaintiff's. 
*'  Creamalt." 
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take  into  account  the  attitude  of  the  defendant.  It  beats  the  plain- 
tiff on  the  ground  that  the  privilege  of  deceiving  the  public  is  not 
a  legitimate  subject  of  commerce;  that  one  has  no  legal  right  to 
complain,  that,  by  the  fraudulent  rivalry  of  others,  his  own  fraudu- 
lent profits  are  diminished." 

478.  But  it  is  not  every  misstatement  on  the  part  of  the  plain- 
tiff, in  his  trade-mark,  or  his  advertisements,  that  will  defeat  him. 
He  may  claim  for  his  wares  qualities  which  they  do  not  possess. 
In  the  case  of  medicines,  he  may  exaggerate  their  curative  qual- 
ities. Still,  if  his  conduct  does  not  transgress  the  limits  of  ordi- 
nary mercantile  dealing,'**  and  cannot  fairly  be  characterizetj  as 
fraudulent  towards  the  public,  he  will  be  entitled  to  relief." 


16.  Worden  v.  Cal.  Fig  Syrup  Ckj., 
187  U.  S.  516,  23  Sup.  Ct.  161,  47 
L.  Ed.  282  (1902);  Manhattan  Med. 
Co.  V.  Wood,  108  U.  S.  218,  2  Sup. 
Ct.  436,  27  L.  Ed.  706  (1882) ;  Joseph 
Y.  Macowsky,  96  Cal.  518,  31  Pac. 
914,  19  L.  R.  A.  53  (1892);  Prince 
Mfg.  Co.  V.  Prince's  Metallic  Paint 
Co.,  135  N.  Y.  24,  31  N.  E.  990,  17  L. 
R.  A.  129  (1892). 

lea.  Honehens  v.  Honehens,  95 
Md.  37,  51  At.  822  (1902),  "Equity 
will  not  protect  a  trade-mark  for  a 
patent  medicine,  the  statement  on 
the  label :  '  The  great  smallpox  and 
diphtheria  cure  and  preventive. 
Cures  the  worst  cases  without 
marking,  unless  already  scabbed,' — 
asserting  a  falsehood,  and  being  de- 
signed to  deceive  the  public." 

17.  Marshall  v.  Ross,  L.  R.  8  Bq. 
651,  39  L.  J.  Ch.  225  (1869) ;  Samuel 
Bros.  V.  Hostetter  Co.,  118  Fed.  257, 
55  C.  C.  A.  Ill  (1902).  "Much  of 
the  evidence  in  the  case,  taken  on 
behalf  of  the  appellant,  was  for  the 
purpose  of  showing  that  the  appel- 
lee's preparation  is  a  quack  medi- 
cine and  an  alcoholic  stimulant, 
and,  therefore,  not  entitled  to  the 
protection  of  a  court  of  equity. 
Upon  the  evidence  in  the  case,  this 


contention  cannot  be  sustained. 
The  record  contains  the  testimony 
of  many  physicians,  who  have  pre- 
scribed the  preparation  in  their 
practice  for  the  ailments  mentioned 
on  the  label.  It  Is  argued,  that  no 
one  preparation  can  possibly  be  a 
remedy  for  the  numerous  and  divers 
ills,  for  which  the  label  declares 
this  preparation  to  be  adapted.  The 
court  will  not  attempt  minute  In- 
vestigation of  this  field  of  Inquiry. 
It  is  one  upon  which  the  experts 
differ.  It  is  enough  to  advert  to  the 
fact  that  the  preparation  purports 
to  be  a  general  tonic,  and,  as  such, 
efficacious  In  restoring  strength  to 
those  weakened  by  various  ail- 
ments ;  and  that  it  has  become  wide- 
ly known  and  largely  manufactured 
and  used,  and  that  it  has  a  commer- 
cial value.  The  argument  that  It  is 
a  quack  medicine,  and  that  it  is  in- 
jurious to  the  human  system,  and 
is  contraindicated  for  some  of  the 
ailments  which  it  purports  to  cure, 
comes  with  ill  grace  from  those  who 
imitate  it,  as  closely  as  they  may, 
without  possessing  a  complete 
knowledge  of  its  formula.  End,  by 
unfair  trade,  sell  the  simulated  ar- 
ticle as  and  for  the  genu^pp  "    New- 
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479.  Abandonment  and  Laches.  A  person  may  lose  his  right 
to  a  valid  trade-mark,  or  to  words  and  devices  analogous  to  a  trade- 
mark, by  voluntary  abandonment ;  as,  by  dismissing  a  suit  brought 
to  restrain  its  use  by  others ;  '^  or,  by  disuse  for  a  considerable 
period.^"  But  abandonment  is  not  established  by  evidence  of  tem- 
porary discontinuance  of  its  use,  or  of  failure  to  enforce  the  plain- 
tiff's rights  under  it.-"  The  intent  accompanying  the  discontinu- 
.ance  is  important,  and  if  the  jury  or  trial  court  finds  that  the 
plaintifP,  during  the  period  of  discontinuance,  intended  to  resume 
business  and  the  use  of  the  trade-mark  or  name,  abandonment  is 
negatived."^  '"  Simple  laches,  without  more,"  it  is  said  in  a  recent 
-c-arefuUy  considered  decision,^  "  is  not  sufficient  to  interfere  with 
a  complainant's  right  to  injunctive  relief,  though  it  may  affect  his 
right  to  damages  for  past  infringement."  In  the  case  then  before 
the  court  a  delay  of  nearly  six  years  was  held  not  to  defeat  the 
ooniplainant's  right  to  damages  for  past  infringement. 

The  United  States  Supreme  Court  has  declared  that  "  the  loss 
of  the  right  of  property  in  trade-marks  upon  the  ground  of  aban- 
donment is  not  to  be  viewed  as  a  penalty  either  for  non-user  or 
for  the  creation  and  use  of  new  devices.  There  must  be  found  an 
intent  to  abandon."  ^' 

"bro  V.  Undeland,  69  Neb.  821,  96  N.  "  abandonment    requires     proof     of 

"W.  635    (1903) ;   Jacobs  v.  Beecham,  non-user  by  the  owner,  or  general 

221  U.  S.  263,  272,  31   Sup.  Ct.  555  surrender  to  the  use  of  the  public." 

(1910).  22.  Bissell  Chilled  Plow  Works  v. 

18.  Browne  v.  Freeman,  12  W.  R.  T.  M.  Bissell  Plow  Co.,  121  Fed.  357, 
305,  4  N.  R.  476  (1864).  375   (1902),  citing  McLean  v.  Flem- 

19.  Blackwell  v.  Dihrell,  3  Hughes  ing,  96  r.  S.  245,  24  L.  Ed.  828 
(U.  S.  Cir.  Ct.)  151,  14  Off.  Gaz.  633  (1877),  holding  the  plaintiff's  delay 
(1878).  so  great  as  to  forfeit  his  right  to  an 

20.  Taylor  v.  Carpenter,  2  Wood  &  account;  Menendez  v.  Holt,  128  U. 
M.  (U.  S.  C.  C.)  1  (1846) ;  Chappell  S.  514,  9  Sup.  Ct.  143,  32  L.  Ed.  526 
V.  Sheard,  2  K.  &  J.  117,  1  Jur.  N.  (1888),  delay  such  as  to  preclude 
S.  996  (1855);  Lazenby  v.  White,  41  recovery  of  past  damages;  Saxleh- 
L.  J.  Ch.  354  (1871);  Saxlehner  v.  ner  v.  Eisner  &  Mendelson  Co.,  179 
Eisner  &  Mendelson  Co.,  179  U.  S.  U.  S.  19,  21  Stip.  Ct.  7,  45  L.  Ed.  60 
19,  21  Sup.  Ct.  7,  45  L.  Ed.  60  (1900),  holding  that  laches  as  to 
(1900).  bottle    and    label     did     not    defeat 

21.  Burt  V.  Tucker,  178  Mass.  493,  plaintiff's  right  to  injunction  and 
59   N.   E.   1111,   54  L.   R.  A.   Il2,  86  damages. 

Am.    St.    R.    499.     In    J^enendez    v.        23.  Baglin  v.  Cusenier  Co.,  221  U. 
Holt,  128  U.  S.  514,  9  Sup.  Ct.  143,    S.  580,  ri97,  31  Sup.  Ct.  669    (1911). 
32  L.  Ed.  526   (1888),  it  is  said  that 
29 
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CHAPTER  XIV. 

nuisance. 
%  1.   Pbivate  Nuisance. 

480.  Definition.  This  tort  consists  in  wrongfully  disturbing 
one  in  the  "  reasonably  comfortable  use  and  enjoyment  of  his  prop- 
erty," *  or  in  the  enjoyment  and  exercise  of  a  common  right.*  Par- 
ticular conduct  of  the  defendant  may  entitle  the  plaintiff  to  sue 
either  for  trespass  or  for  nuisance.*  If  he  chooses  the  former  ac- 
tion, the  gist  of  his  complaint  is  the  defendant's  wrongful  dis- 
turbance of  his  possession.  If  he  chooses  the  latter,  the  gist  of  his 
complaint  is  the  discomfort  caused  him  by  the  defendant. 

According  to  Bracton,  actionable  nuisances,  in  his  day,  were 
confined  to  annoyances  to  freeholders  in  the  enjoyment  of  their 

1.  Lowe  V.  Prospect  Hill  Cem.,  58  Commissioners,  60  Ind.  511,  28  Am. 
Neb.  94,  78  N.  W.  488,  46  L.  R.  A.  R.  654  (1878),  applying  the  follow- 
237  (1899).  ing  statutory  definition,  "Whatever 

2.  Harrop  v.  Hirst,  L.  R.  4  Ex.  is  injurious  to  health,  or  indecent, 
43,  38  L.  J.  Ex.  1  (1868) ;  McCart-  or  offensive  to  the  senses,  or  an  ob- 
ney  v.  Londonderry  &  Co.,  (1904)  struction  to  tttfe  free  use  of  prop- 
App.  Cas.  301,  cases  where  a  rlpa-  erty,  so  as  essenfially  to  interfere 
rian  owner  took  more  water  from  a  with  the  comfortable  enjoyment  of 
running  stream  than  he  was  entitled  life  or  property,  is  a  nuisance,  and 
to;  Lynn  v.  Hooper,  93  Me.  46,  44  the  subject  of  an  action,"  Ind.  Civ. 
At.  127,  47  L.  R.  A.  752  (1899)  and  Proc,  §  289;  Parke  v.  Kilham,  8 
cases  cited  in  the  opinion;  Morton  Cal.  77,  68  Am.  Dee.  310  (1859),  and 
V.  Moore,  15  Gray   (81  Mass.)    573,  Sec.  3479  of  the  Cal.  Civ.  Code. 

576  (1860),  "This  right  of  the  pub-  8.  Pay  v.  Prentice,  1  C.  B.  829,  14 
lie  confers  upon  every  individual  L.  J.  C.  P.  298  (1845),  a  cornice  on 
the  privilege  of  traveling  upon,  defendant's  building,  which  over- 
using and  enjoying  a  common  high-  hung  plaintiff's  garden.  Black- 
way  for  any  and  all  lawful  pur-  stone  speaks  of  such  overhanging 
poses,  and  consecLuently  no  one  can  constructions  as  a  species  of  tres- 
be  deprived  of  the  enjoyment  of  pass,  3  Comm.  217 ;  Miles  v.  Worces- 
such  an  easement  by  any  adverse  ter,  154  Mass.  511,  28  N.  E.  676,  26 
or  unlawful  use  or  occupation  of  the  Am.  St.  R.  264,  13  L.  R.  A.  841 
way  by  an  individual  for  his  prl-  (1891). 
vate  purposes  "  ;  Haag  v.  Board  of 
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property ;  *  and  Blackstone  defines  private  nuisance  as  "  anything 
done  to  tlie  hurt  or  annoyance  of  the  lands,  tenements  or  heredita- 
naients  of  another."  ^  At  present,  as  appears  from  the  definition 
and  authorities  given  above,  the  term  has  a  more  extended  mean- 
ing, and  is  no  longer  limited  to  discomforts  to  freeholders. 

Ordinarily  the  motive  of  the  defendant  is  not  material,  in  de- 
termining whether  he  is  maintaining  a  nuisance.  Under  some 
modern  statutes,  however,  structures  erected  by  a  person  are  a 
nuisance  or  are  not,  according  to  the  purpose  for  which  he  put 
them  up.* 

481.  Legalizing  Nuisances.  Modern  legislation  frequently  at- 
tempts to  legalize  that  which  at  common  law  would  he  an  action- 
able nuisance.  In  Britain,  where  Parliament  is  practically  om- 
nipotent, the  validity  of  such  legislation  cannot  be  questioned.^  In 
this  country,  the  courts  may  be,  and  often  are  called  upon  to  de- 
cide whether  such  statutes  exceed  the  constitutional  bounds  of 
legislative  authority.*  Both  there  and,  here,  such  statutes  are  sub- 
jected to  a  strict  construction.' 


4.  Le  Legibus  Angliae,  Vol.  3,  ch3. 
28,  43-46.  In  chapter  43,  this  author 
points  out  the  distinction,  then  ex-< 
istlng,  between  nuisances  which  are 
tortious  and  hurtful,  and  those 
which  are  hurtful,  but  not  tortious. 

5.  Commentaries,  Vol.  3,  p.  216. 

6.  Lovell  V.  Noyes,  69  N.  H.  263, 
46  At.  25  (1898),  applying  the  fol- 
lowing statutory  provision:  "Any 
fence,  or  other  structure  in  the  na- 
ture of  a  fence,  unnecessarily  ex- 
ceeding five  feet  in  height,  erected 
or  maintained  for  the  purpose  of 
annoying  the  owners  or  occupants 
of  adjoining  property,  shall  be 
deemed  a  private  nuisance.  Any 
owner  or  occupant  injured,  either 
in  his  comfort,  or  the  enjoyment  of 
bis  estate,  by  such  nuisance,  may 
have  an  action  of  tort  for  the  dam- 
age sustained  thereby."  Pub.  St,  c. 
143,  §§  28,  29. 

7.  London  &  Brighton  Ry.  v.  Tru- 


man, 11  App.  Cas.  45,  55  L.  J.  Cb. 
354  (1895). 

8.  Supra,  H  50;  Western  Granite 
Co.  V.  Kniclierbocker,  103  Cal.  111. 
37  Pac.  192  (1894) ;  Beach  v.  Sterl- 
ing Iron  Co.,  54  N.  J.  Eq.  65,  33  At. 
286  (1895). 

9.  Met.  Asylum  Dist.  v.  Hill,  6 
App.  Cas.  193,  50  L.  J.  Q.  B.  253 
(1881);  Atfy  Gen.  v.  Gaslight  Co., 
7  Ch.  D.  217,  47  L.  J.  Ch.  534  (1877). 
In  Morton  v.  City  of  New  York,  140 
N.  Y.  207,  35  N.  B.  490,  22  L.  R.  A. 
241  (1893),  It  is  said:  "But  the 
statutory  sanction  which  will  jus- 
tify an  Injury  to  private  property 
must  be  express,  or  must  be  given 
by  clear  and  unquestionable  impli- 
cation from  the  powers  expressly 
conferred,  so  that  it  can  fairly  bo 
said  that  the  legislature  contem- 
plated the  doing  of  the  very  act 
which  occasioned  the  injury "  ; 
Kobbe  V.  Village  of  New  Brighton. 
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482.  Turning  Lawful  Acts  into  Nuisances.  Modern  legisla- 
tion also  attempts  to  put  under  the  ban  of  nuisance  many  a  thing, 
which  was  perfectly  justifiable  at  common  law.  Here,  again,  the 
inquiry  is  important,  in  this  country,  whether  the  legislation  is 
constitutional."  In  a  carefully  considered  case,"  upon  this  sub- 
ject, it  is  declared:  ''  Generally  it  is  for  the  legislature  to  deter- 
mine what  laws  and  regulations  are  needed  to  protect  the  publi« 
health  and  secure  the  public  comfort  and  safety,  and  while  its 
measures  are  calculated,  intended,  convenient  and  appropriate  to 
accomplish  these  ends,  the  exercise  of  its  discretion  is  not  subject  to 
review  by  the  courts.  But  they  must  have  some  relation  to  these 
ends.  A  law  enacted  in  the  exercise  of  the  police  power  must  in 
fact  be  a  police  law.  If  it  be  a  law  for  the  promotion  of  the  public 
health,  it  must  be  a  health  law,  having  some  relation  to  the  public 
health."  A  legislature  is  not  omnipotent.  Its  declaration  that  a 
fact  exists  is  futile,  if  the  fact  does  not  exist. "^ 

'  483.  Oftentimes,  the  declaration  of  a  nuisance  is  found  in  the 
ordinance  of  a  municipal  corporation.  In  such  cases,  the  further 
inquiry  is  to  be  made,  has  the  legislature  undertaken  to  confer 
upon  the  municipality  in  question  authority  to  extend  the  list  of 
nuisances,  or  only  to  prohibit  those  things  which  are  nuisances  at 
common  law.  If  the  authority  is  of  the  latter  kind,  any  ordi- 
nance declaring  that  to  be  a  nuisance,  which  was  not  such  at  com- 
mon law,  is  invalid.'^    If  the  authority  is  of  the  former  kind,  the 

48  N.  Y.  Supp.  990,  23  App.  Div.  243  Leiderkrantz    Society,   130   La.    802, 

(1897) ;   Holmes  v.  City  of  Atlanta,  58    So.    578,   40   L.    R.   A.   N.    S.    75 

113  Ga.  961,  39  S.  E.  458  (1901).  (1912). 

10.  Supra,  H  47;  Fischer  v.  St.  11a.  State  v.  Biggs,  133  N.  C.  729, 
Louis  194  U.  S.  361,  24  Sup.  Ct.  735,  46  S.  E.  401  (1903) ;  "  The  legis- 
673  (1904),  holding  a  city  ordinance  lature  could  no  more  enact  that  the 
valid,  which  prohibited  dairies  '  practice  of  medicine  and  surgery ' 
within  the  city  limits,  without  per-  shall  mean  '  practice  of  medicine 
mission  of  the  municipal  assembly,  without  surgery,'  than  it  could  pro- 

11.  Matter  of  Jacobs,  98  N.  Y.  98,  vide  that  two  and  two  make  five, 
50  Am.  R.  636  (1885),  holding  an  because  it  cannot  change  a  physical 
act  entitled  "An  Act  to  improve  the  fact." 

public    health,    by    prohibiting    the  12.  Board  of  Aldermen  v.  Norman, 

manufacture  of  cigars  and  prepara-  51  La.  Ann.  736,  25  So.  401.  (1899) ; 

tions  of  tobacco  in  any  form  in  tene-  Pye  v.  Peterson,  45  Tex.  312,  23  Am. 

ment  houses,  in  certain  cases,  etc.,"  R.    608    (1876) ;    State    v.    Mott,    61 

unconstitutional;        Shreveport      v.  Md.  297,  48  Am.  R.  105  (1883). 
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true  test  to  be  applied  has  been  judicially  stated  "  as  follows : 
"  Nuisances  may  thus  be  classified :  First,  those  which  in  their 
nature  are  nuisances  per  se,  or  are  so  denounced  by  the  common 
law,  or  by  statute ;  second,  those  which  in  their  nature  are  not 
nuisances,  but  may  become  so  by  reason  of  their  locality,  surround- 
ings, or  the  manner  in  which  they  may  be  conducted,  managed, 
etc. ;  third,  those  which  in  their  nature  may  be  nuisances,  but  as 
to  which  there  may  be  honest  differences  of  opinion  in  impartial 
minds-  The  power,  granted  by  the  statute  to  the  governing  bodies 
of  municipal  corporations,  to  declare  what  shall  be  nuisances,  and 
to  abate  the  same,  etc^  authorizes  such  bodies  to  conclusively  de- 
nounce those  things,  falling  within  the  first  and  third  of  these 
classes,  to  be  nuisances ;  but,  as  to  those  things  falling  within  the 
second  class,  the  power  possessed  is  only  to  declare  such  of  them 
to  be  nuisances  as  are  in  fact  so." 

484.  Nuisances  Per  Se.  This  class  includes  all  wrongful  dis- 
turbances of  one's  enjoyment  of  property  or  common  rights,  which 
have  been  constitutionally  declared  to  be  nuisances  by  statute  or 
by  judicial  decision,  or  which  are  clearly  actionable  torts  under 
established  principles  of  the  common  law.     "  There  are  certain 


13.  Laugel  v.  City  of  Bushnell, 
179  111.  20,  63  N.  B.  1086,  58  L,.  R.  A. 
266  (1902);  City  of  Carthage  t. 
Munsell,  203  111.  474,  67  N.  E.  831 
(1903);  Ex  parte  Lacey,  108  Cal. 
326,  41  Pac.  411,  38  L.  R.  A.  640,  49 
Am.  St.  R.  93  (1895),  ordinance  held 
constitutional;  Belling  v.  Evans- 
vUle,  144  Ind.  644,  42  N.  E.  621,  35 
L.  R.  A.  272  (1895) ;  ordinance  as 
to  slaughter  houses  constitutional; 
Comm.  V.  Parks,  155  Mass.  531,  30 
N.  E.  174  (1892) ;  ordinance  as  to 
blasting  constitutional;  Ex  parte 
O'Leary,  65  Miss.  80,  3  So.  144,  7 
Am.  St.  R.  640  (1887);  ordinance  as 
to  hogs  unconstitutional;  St.  Louis 
V.  Heitzeberg  Packing  Co.,  141  Mo. 
375,  42  S.  W.  954,  64  Am.  St.  R.  516, 
39  L.  R.  A.  551  (1897),  smoke  ordi- 
nance held  unconstitutional;  In  re 
Hong  Wah,  82  Fed.  623  (1897).  or- 


dinance prohibiting  public  laundries 
within  city  limits  held  unconstitu- 
tional. "  To  make  an  occupation 
indispensable  to  the  health  and 
comfort  of  civilized  man,  and  the 
use  of  the  property  necessary  to 
carry  it  on,  a  nuisance,  by  a  mere 
arbitrary  declaration  in  a  city  ordi- 
nance, and  suppress  it  as  such,  is 
simply  to  confiscate  the  property 
and  deprive  the  owner  of  it  without 
due  process  of  law.  It  also  abridges 
the  liberty  of  the  owner  to  select 
his  own  occupation,  and  his  own 
methods  in  the  pursuit  of  happiness; 
and  thereby  prevents  him  from  en- 
joying his  rights,  privileges  and 
immunities  and  deprives  him  of  the 
equal  protection  of  the  laws,  se- 
cured to  every  person  by  the  con- 
stitution of  the  United  States." 
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things  and  certain  trades  which  are  considered  as  nuisances  of 
themselves;  as  a  slaughter-house  in  a  thickly  populated  town,  a 
pig-sty  near  a  dwelling  house,"  "  a  house  of  iU-fame,^'  conduct 
amounting  to  public  indecency,*'  the  fouling  of  springs,  wells  and 
streams,"  keeping  a  large  quantity  of  explosives  near  dwellings," 
or  keeping  animals  or  other  property  dangerous  to  human  life." 
In  such  cases  the  tort  is  established  by.  proof  of  the  existence  of 
the  thing,  the  prosecution  of  the  trade,  the  maintenance  of  the 
establishment,  or  the  acts  and  conduct  in  question. 

485.  Lawful  and  Laudable  Business.  When  a  business  of  this 
character  is  attacked  as  a  nuisance,  the  plaintiff  must  show  that 
it  is  conducted  in  an  improper  manner,  or  at  an  improper  place. 
"  The  building  of  a  limekiln  is  good  and  profitable,"  declared  an 
English  court,  three  hundred  years  ago,  "  but  if  it  be  built  so  neaf 
a  house  that,  when  it  bums,  the  smoke  enters  into  the  house,  so 
that  none  can  dwell  there,  an  action  lies  for  it." '"  Even  though 
the  smoke  and  gases  incident  to  such  a  commendable  business  do 
not  drive  the  dwellers  from  the  house,  the  business  will  still  be 
adjudged  a  nuisance,  if  it  renders  the  house  uncomfortable,  or  if 
it  materially  injures  trees,  shrubs  or  vines  growing  upon  the 
premises.** 

14.  Att'y  Gen.  v.  Steward,  20  N.  W.  Va.  413,  21  S.  E.  1035,  52  Am.  St 
J.  Eq.  415,  417  (1869);  Eyans  t.  Per-    R.  890  (1895). 

tllizing  Co.,  160  Pa.  209,  213,  28  At.  19.  Muller  v.  McKesson,  73  N.  Y. 

702  (1894).  195,  29  Am.  R.  123  (1875). 

15.  Givens  v.  Van  Studdiford,  86  20.  Aldred's  Case,  9  Coke,  59a 
Mo.  149,  56  Am.  R.  421  (1885) ;  Ham-  (1610). 

ilton     V.     Whitridge,     11     Md.     128       21.  Campbell  v.  Seaman,  63  N.  Y. 

(1857) ;  Neaf  v.  Palmer,  103  Ky.  496,  568,  20  Am.  R.   567    (1876) :     "  The 

45   S.   W.   506    (1898) ;    Cranford   v.  fact  that  the  trees  and  vines  are  for 

Tyrell,  128  N.  Y.  341,  28  N.  E.  514  ornament,    or   for   luxury,    entitles 

<1891).  them  no  less  to  the  protection  of 

16.  Hayden  v.  Tucker,  37  Mo.  214  the  law.  Every  one  has  the  right 
(1866);  Nolin  v.  Franklin,  4  Yerg.  to  surround  himself  with  articles 
(12  Tenn.)   163   (1833).  of  luxury,  and  he  will   be  no  less 

17.  State  V.  Taylor,  29  Ind.  517  protected  than  one  who  surrounds 
(1868) ;  Beach  v.  Sterling  Iron  Co.,  himself  only  with  articles  of  neces- 
64  N.  J.  Eq.  65,  33  At.  286  (1895).  sity.    The  law  will  protebt  a  flower 

18.  McAndrews  v.  CoUerd,  42  N.  or  a  vine  as  well  as  an  oak 

J.  L.  189.  36  Am.  R.  508  (1880);  The  fact  that  the  nuisance  is  not 
Wilson  v.  Phoenix  Powder  Co.,  40    continued  and  that  injury  is  only 

occasional,  furnishes  no  answer  to 
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The  erection  and  maintenance  of  a  hospital  may  be  a  work  of 
the  highest  philanthropy,  but  if  it  operates  to  destroy  the  peace, 
<iuiet  and  comfort  of  those  in  adjoining  residences,  and  seriously 
and  injuriously  affects  their  health  and  depreciates  their  property, 
the  court  will  not  hesitate  to  adjudge  it  a  private  nuisance  to  those 
who  are  in  no  way  responsible  for  its  location  and  operation.^' 

486.  Public  cemeteries  are  most  desirable  but  if  "  it  can  be 
clearly  proved  that  a  place  of  sepulture  is  so  situated  that  the  burial 
of  the  dead  there  will  injure  property  or  health,  either  by  corrupt- 
ing the  surrounding  atmosphere  or  the  water  of  wells  or  springs," 
it  will  be  adjudged  a  nuisance.^  It  will  not  be  adjudged  a 
nuisance,  however,  simply  because  it  offends  the  fancy,  delicacy  or 
fastidiousness  of  neighbors,  or  even  depreciates  the  market  value 
of  adjoining  property.'* 

487.  Injury  to  Property.  When  the  gist  of  the  nuisance  con- 
sists of  injury  to  property,  the  plaintiff  is  required  to  show  a 
"  tangible  and  appreciable  injury,"  ^  an  "  injury  which  is  certain 
and  substantial  and  not  slight  or  theoretical."  ^    The  damage  must 


the  claim.  The  nuisance  has  oc- 
curred often  enough,  within  two 
years,  to  do  the  plaintiffs  large  dam- 
age." 

22.  Deaconess  Home  and  Hospi- 
tal v.  Bontjes,  207  111.  553,  69  N.  B. 
748,  64  L.  R.  A.  215  (1904).  To  the 
objection  of  the  defendant  that  the 
question  of  Tiu'sance  had  not  been 
submitted  to  a  jury,  the  court  re- 
plied, that  if  tiiere  was  doubt  upon 
the  evidence,  whether  a  nuisance 
existed  or  not,  the  question  should 
be  submitted  to  a  jury,  but  as  there 
was  "  no  eviaence  tending  to  show 
that  a  nuisaace  does  not  exist,"  the 
court  would  grant  an  injunction 
without  a  finding  by  a  jury. 

33.  Lowe  V.  Prospect  Hill  Cem. 
Ass'n,  58  Neb.  94,  78  N.  W.  488,  46 
L.  R.  A.  237  (1889).  "A  use  made 
by  one  of  his  property  which  works 
an  irreparable  injury  to  the  prop- 
erty of  his  neighbor;  the  use  made 


by  one  of  his  property  whereby  the 
unwritten,  but  accepted,  law  of  de- 
cency is  violated;  the  use  made  by 
one  of  his  property  whereby  his 
neighbor  is  deprived  of  the  reason- 
ably comfortable  use  and  enjoyment 
of  his  own  property;  the  use  made 
by  one  of  his  own  property  which 
will  probably  or  likely  endanger  the 
health  and  the  life  of  his  neighbor — 
i^  a  private  nuisance." 

24.  Monk  v.  Packard,  71  Me.  309, 
36  Am.  R.  315,  43  A.  L.  J.  366 
(1880). 

25.  Campbell  v.  Seaman,  63  N.  Y. 
568,  577,  20  Am.  R.  567  (1876) ;  Lane 
V.  City  of  Concord,  70  N.  H.  485,  49 
At.  687  (1900). 

26.  Downing  v.  Elliott,  182  Mass. 
28,  64  N.  B.  201  (1902),  "The  fair 
import  of  the  master's  findings  is, 
that,  while  he  cannot  say  that  no 
soot  and  cinders  were  deposited  on 
the  plaintiff's  ice,  if  any  were  depos- 
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be  such  "  as  can  be  shown  by  a  plain  witness  to  a  plain  common 
juryman.  *  *  *  If  the  plaintiff  is  obliged  to  start  with  scien- 
tific evidence,  such  as  the  microscope  of  the  naturalist  or  the  tests- 
of  the  chemist,  for  the  purpose  of  establishing  the  damage  itself, 
that  evidence  will  not  suffice."  ^ 

488.  When  the  plaintiff  presents  proof  that  the  defendant's  loco- 
motive cast  upon  his  land  and  salt  vats  such  quantities  of  eoot, 
cinders,  dust  and  dirt  as  to  injure  the  quality  and  quantity  of 
his  salt  product,  he  is  entitled  to  damages.^  On  the  other  hand, 
if  he  complains  of  a  cemetery  as  a  nuisance  to  his  water  supply, 
but  fails  to  prove  any  contamination  from  that  source,  his  action 
must  fail.^  So,  if  he  complains  of  vibrations  or  shocks  communi- 
cated to  his  property  by  machinery  or  blasting,  on  defendant's 
land,  he  must  show  not  only  sensible  and  certain  harm  to  hia 
property,  but  also  unreasonable  conduct  on  the  defendant's  part. 
"  In  the  strict  sense,"  remarked  a  learned  judge,  "  the  use  of 
~  machinery  producing  noise  or  vibration  injures  neighboring 
property.  But  to  some  extent  such  results  must  come  to  all  who 
live  in  a  busy,  prosperous  city.  The  hum  and  throb  of  mechanical 
life  cannot  be  wholly  confined  to  the  walls  of  any  structure. 
Hence  the  true  test  must  be  whether  the  use  by  the  owner  of  the 
industry  is  reasonable,  having  due  regard  to  all  the  interests 
affected,  and  the  requirements  of  public  policy."  "*  Again,  it  is 
not  a  private  nuisance  to  resort  to  blasting  on  one's  own  land, 
when  this  is  necessary  to  fit  it  for  a  lawful  business.  If  sudi 
blasting  is  done  without  negligence,  and  the  injury  sustained  by 
the  plaintiff  is  consequential,  he  has  no  redress.'^    Whether  oil  or 

ited,  they  contributed  only  slightly,  29.  Wahl  v.  Meth.  Ep.  Gem.,  19T 

if  at  all,  to  the  injury  to  the  ice,  and  Pa.  197,  46  At.  913  (1900). 

the  damage  done  by  them  was  in-  30.  Russell,  J.,  in  Bowden  v.  Edi- 

significant  as   compared  with  that  son  Elec.  Co.,  60  N.  Y.   Supp.  835- 

resulting  from  other  causes."  (1899). 

27.  Salvin  v.  North  Brancepth  81.  Booth  v.  R.  W.  &  O.  Ry.,  140 
Co.,  L.  R.  9  Ch.  705,  709,  44  L,.  J.  Ch.  N.  Y.  267,  35  N.  E.  592,  24  L.  R.  A. 
149  (1874).  106     (1893)):      "The    fundamental 

28.  Syracuse  Solar-Salt  Co.  t.  proposition,  upon  which  the  plain- 
Kome,  etc.,  Ry.,  60  N.  Y.  Supp.  40,  tiff's  counsel  rests  his  argument  in 
43  App.  Div.  203  (1899),  affirmed  support  of  the  recovery,  is  that  thfe 
168  N.  Y.  650  (1901).  use  of  the  explosives  constituted  a. 
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gas  wells  are  a  nuisance  to  adjoining  property  depends  on  their 
location,  capacity  and  management.  If  such  wells  and  their  neces- 
sary accompaniments  subject  neighboring  buildings  to  constant 
danger  of  destruction  by  fire,  they  are  a  nuisance,  and  if  their 
owner  wishes  to  gain  the  profit  which  they  bring  to  him,  he  must 
pay  to  his  neighbor  the  damages  sustained  by  that  neighbor  for 
his  pecuniary  benefit,  or  stop  his  business.^^ 

489-  Personal  Discomfort.  It  is  well  settled  that  the  acts  of 
the  defendant  or  a  condition  of  things  for  which  he  is  responsible, 
may  amount  to  a  nuisance,  although  actual  sickness  is  not  caused 
or  threatened  thereby'  It  is  enough  that  they  produce  material 
physical  discomfort  and  annoyance  to  persons  of  ordinary  sensi- 
bility,^ having  regard  to  the  locality  in  which  the  alleged  nuisance 
exists.  "  Everything  is  to  be  looked  at  from  a  reasonable  point 
of  view."  ^*    Koises,  odors,  smoke  or  dust  may  constitute  an  ac- 

naisance,  and  that  one  who  creates  other."  See  other  cases  and  com- 
or  maintains  a  nuisance  is  liable  for  ments  thereon,  supra,  ^  48. 
any  special  injury  resulting  there-  32.  McGregor  v.  Camden,  47  W. 
from.  .  Whether  a  particular  Va.  193,  34  S.  E.  936  (1899). 
act  done  upon,  or  a  particular  use  33.  Bishop  t.  Banks,  33  Conn.  118 
of  one's  premises  constituted  a  vio-  (1865) ;  bleating  of  calves  kept 
lation  of  the  obligations  of  vicinage  overnight  in  a  slaughter-house  near 
would  seem  to  depend  upon  the  plaintiff's  dwelling;  Dittman  v. 
question  whether  such  act  or  use  Repp,  50  Md.  517,  33  Am.  R.  325 
was  a  reasonable  exercise  of  the  (1878),  noise  resulting  from  a  law- 
right  of  property,  having  regard  to  ful  business;  Catlin  v.  Valentine,  9 
time,  place  and  circumstances.  It  Paige  (N.  Y.)  575  (1842),  slaughter- 
is  not  everything  in  the  nature  of  a  house  in  a  city;  Ross  v.  Butler,  19 
nuisance  which  is  prohibited.  .  .  .  N.  J.  Eq.  294  (1868),  smoke,  cinders. 
The  rule  governing  the  rights  of  noise  or  odors,  although  not  in  a 
adjacent  landowners  in  the  use  of  degree  injurious  to  health,  may 
their  property  seeks  an  adjustment  amount  to  a  nuisance;  Rhodes  v. 
of  conflicting  interests  through  a  Dunbar,  57  Pa.  274  (1868),  noises 
reconciliation  by  compromise,  each  disturbing  sleep;  Snyder  v.  Cabell, 
surrendering  something  of  his  ab-  29  W.  Va.  48,  1  S.  E.  241  (1886), 
solute  freedom,  so  that  both  may  roller-skating  rink;  Crump  v.  Lam- 
live.  To  exclude  the  defendant  from  bert,  L.  R.  3  Eq.  409  (1867),  "the 
blasting  to  adapt  his  lot  to  the  con-  real  question  is  whether  the  annoy- 
templated  usee,  at  the  instance  of  ance  is  such  as  materially  to  inter- 
the  plaintiff,  would  not  be  a  com-  fere  with  the  ordinary  comfort  of 
promise  between  conflicting  rights,  human  existence." 
but  an  extinguishment  of  the  rights  34.  St.  Helen's  Smelting  Co.  v. 
o*     ''~   one  for  the  benefit  of  the  Tipping,  11  H.  L.  C.  642,  35  L.  J.  Q. 
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tionable  nuisance  in  one  locality,  when  the  same  amount  of  either 
or  all  of  them  in  another  locality  would  not  create  a  nuisance. 
"  The  reasonable  use  of  one's  property  depends  on  the  circum- 
stances of  each  case.  What  would  be  permissible  in  one  locality 
might  be  unlawful  in  another."  ^ 

Moreover,  the  source  of  noises,  when  these  are  complained  of 
as  a  nuisance,  is  to  be  taken  into  account.  If  they  proceed  from 
ordinary  musical  instruments  in  the  dwelling  of  a  neighbor,  or 
from  his  children,  and  are  only  such  as  are  to  be  expected  in  the 
particular  neighborhood,  they  must  be  put  up  with,  unless  valid 
legislation  has  prohibited  them.^'^  While  the  same  amount  of 
noise  caused  by  horses  in  the  basement  of  an  adjoining  house  will 
be  an  actionable  nuisance.'' 

490.  Discomfort  to  Ordinary  Persons.  The  test  to  be  applied, 
in  such  cases  as  we  are  now  considering,  is  whether  the  conduct 
of  the  defendant,  or  the  state  of  things  for  which  he  is  responsible 
subjects  ordinary  persons  in  the  neighborhood  to  material  and  un- 
reasonable discomfort.  It  may  be  very  unkind,  or  even  inhuman, 
for  one  to  continue  a  noise  or  a  business  on  his  premises,  which 
shocks  the  nerves  or  sensibilities  of  his  sick  or  fastidious  neigh- 
bors. But,  legal  rights  to  the  use  of  property  are  not  to  be  deter- 
mined by  such  a  fluctuating  standard,  as  the  personal  peculiari- 
ties, or  state  of  health  of  one's  neighbor.     The  standard  to  be 

B.  6§  (1865) ;  Gaunt  v.  Fynney,  L.  R.  finding,  that  defendant's  stable  and 

8    Ch.    App.    8,   42    L.    J.    Ch.    122  carpet  cleaning  establishment  were 

(1872).  a  nuisance,  in  a  residential  neigh- 

35.  Lord  v.  DeWitt,  116  Fed.   713  borhood;    Robert  v.   Powell,  168  N. 

(1902);     Hurlbut     v.     McKone,     55  Y.  411,  61  N.  B.  699   (1911),  holding 

Conn.  31,  10  At.  164,  3  Am.  St.  R.  that  a  stepping  stone  on   sidewalk 

17,  36  A.  L.  J.  168  (1887) ;  Norcross  In  front  of  defendant's  house  was 

V.  Thorns,  51  Me.  503   (1863) ;   Rod-  not  a  nuisance, 

enhausen  v.  Craven,  141  Pa.  546,  21  35a.  Innes   v.   Newman,    (1894)    2 

At.  774  (1891),  "What  is  a  nuisance  Q.  B.  292,  63  L.  J.  Q.  B.  671,  by-law 

is  very  largely  a  question  of  fact,  prohibiting  noises  in  the  street  to 

in  determining  which   all   the  cir-  the  annoyance  of  inhabitants,  war- 

cumstances  must  be  taken  into  con-  ranted  the  arrest  of  a  boy  crying 

sideration,   with    the    right    of    the  newspapers. 

plaintiff  and  defendant  to  the  use  36.  Ball  v.  Ray,  L.  R.  8  Ch.  Ap. 

of  their  property."    The  court  held  467   (1873). 
that  the  evidence  fully  justified  the 
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applied  is  the  effect  of  such  use  upon  the  comfort  of  ordinary 
people  in  the  vicinity."  Applying  this  standard,  the  fact  that 
the  defendant  intends  to  reside  in  the  upper  story  of  an  under- 
taker's establishment  does  not  show  that  the  establishment  is  not 
a  nuisance."* 

491.  Temporary  Annoyance.  The  courts  are  agreed  that  there 
is  a  manifest  distinction  between  acts  and  uses  which  are  perma- 
nent and  continuous,  and  temporary  acts,  which  are  resorted  to 
in  the  course  of  adapting  premises  to  some  lawful  use.  "  For  ex- 
ample, the  erection  of  an  iron  building  adjacent  to  a  dwelling 
might,  for  the  time  being,  cause  as  much  noise  and  discomfort 
as  would  arise  from  conducting  the  business  of  finishing  steam 
boilers  on  adjacent  premises;  but  this  would  not  constitute  a  nui- 
sance, and  the  owner  of  the  dwelling  would  have  no  remedy,"  ^* 


r 


87.  Rogers  v.  Elliott,  146  Mass. 
349,  15  N.  E.  768,  4  Am.  St.  R.  316 
<1888),  "  Plaintiff's  claim  rests  upon 
the  injury  done  him  on  account  of 
his  peculiar  condition.  However 
this  request  should  have  been  treat- 
ed by  the  defendant,  upon  consid- 
erations of  humanity,  we  think  he 
could  not  demand  as  of  legal  right 
that  the  bell  should  not  be  used." 
Wescott  V.  Middleton,  43  N.  J.  Eq. 
478,  37  A.  L.  J.  93  (1887),  defend- 
ant's business  as  undertaker  af- 
fected the  tender  sensibilities  of  the 
plaintiff;  but  the  court  found  that 
it  would  not  affect  ordinary  persons 
uncomfortably,  and  hence  was  not 
an  actionable  nuisance;  Lord  v.  De- 
Witt.  116  Fed.  713  (1902),  "The 
plaintiff's  contention  is  that  he  is 
Buffering  from  a  disease  and  an 
operation  which  have  left  him  in 
such  an  exceedingly  enfeebled  con- 
dition, that  hi,?  heart  has  become 
very  weak,  and  himself  extremely 
sensitive  to  any  shake  or  jar;  that, 
in  the  opinion  of  his  physicians,  a 
Jar  such  as  might  be  occasioned  by 


the  slightest  possible  blast  on  the 
defendant's  lot  might  cause  his 
death;  wherefore  he  contends  that 
the  defendant  should  be  enjoined 
from  using  his  property  in  the  usual 
way,  by  excavating  for  a  building, 
until  plaintiff  dies  or  recovers  suflB- 
ciently  to  move  away.  This  is  a 
startling  proposition  and  one  which 
finds  no  support  in  the  authorities. 
.  .  .  Plaintiff  has  mistaken  his 
forum.  The  ony  real  basis  for  his 
contention  is  common  humanity, 
and  to  defendant's  humanity,  not 
to  legal  tribunals,  his  appeal  must 
be  made." 

87a.  Densmore  v.  Evergreen  Camp, 
61  Wash.  230,  112  Pac.  255,  31  L.  R. 
A,,  N.  S.  608  (1910). 

38.  Booth  V.  R.  W.  &  O.  Ry.,  l40 
N.  Y.  267,  35  N.  E.  592,  24  L.  R.  A. 
105  (1893).  In  this  case,  blasting 
was  held  not  to  be  a  nuisance,  al- 
though had  it  been  continuous  and 
permanent.  It  would  have  amounted 
io  a  nuisance;  Harrison  v.  South- 
work,  etc.,  Co.,  (1891)  2  Ch.  409,  60 
L.  J.  Ch.  630. 
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Even  in  the  ease  of  temporary  annoyance,  incident  to  the  rea- 
sonable improvement  or  use  of  premises,  the  annoyer  must  act 
reasonably.  He  cannot  blast  rock,  or  hammer  metal,  or  operate 
noisy  steam  drills  or  hoisting  machines,  at  all  hours  of  the  day 
and  night.  He  must  conform  to  the  habits  of  the  community,  and 
not  unreasonably  disturb  his  neighbors,  during  ordinary  non- 
working  hours.''  Moreover,  it  is  important  to  distinguish  between 
acts,  which  merely  annoy,  and  those  which  injure,  or  are  calcu- 
lated to  injure  seriously,  adjoining  property.  As  a  rule,  the  latter 
will  amount  to  an  actionable  nuisance,  although  their  continua- 
tion for  an  indefinite  period  may  not  be  intended  by  the  defend- 
ant. The  principal  applicable  to  a  temporary  disturbance  has 
been  stated  by  an  eminent  judge  as  follows :  "  Those  acts  neces- 
sary for  the  common  and  ordinary  use  and  occupation  of  land 
and  houses  may  be  done,  if  conveniently  done,  without  subjecting 
those  who  do  them  to  an  action.  *  *  *  There  is  an  obvious 
necessity  for  such  a  principle.  It  is  as  much  for  the  advantage 
of  one  owner  as  another;  for  the  very  nuisance  the  one  complains 
of,  as  the  result  of  the  ordinary  use  of  his  neighbor's  land,  he  will 
create  in  the  ordinary  use  of  his  own,  and  the  reciprocal  nuisances 
are  of  a  comparatively  trifling  character.  The  convenience  of  such 
a  rule  may  be  indicated  by  calling  it  a  rule  of  give  and  take,  live 
and  let  live."  *» 

492.  Negligence  Not  Necessary.  If  the  plaintiff  proves  that  he 
has  been  harmed  by  a  nuisance,  for  which  the  defendant  is  respon- 
sible, it  is  unnecessary  for  him  to  show  that  the  defendant  was 

39.  Peacock  v.  Spitzelberger,  The  majority  of  the  court  held  that 
(Ky.)  29  S.  W.  877  (1895),  work  in  this  rule  did  not  include  the  burn- 
blacksmith  shop  prohibited  between  ing  of  bricks  on  defendant's  land, 
8  p.  m.  and  6  a.  m. ;  McDonald  v.  although  the  business  was  to  b©  Urn- 
Newark,  42  N.  J.  Eq.  136  (1886);  ited  to  bricks  for  use  on  the  land. 
Stevenson  v.  Pucce,  66  N.  Y.  Supp.  Approved  in  Colwell  v.  St.  Pancras 
712  (1900),  defendant  was  restrained  Borough  Council  (1904),  1  Ch.  707, 
form  commencing  noise  before  7  a.  73  L.  J.  Ch.  275,  where  the  defend- 
m.  and  from  continuing  after  6  p.  ant  claimed  that  the  vibration, 
m;  Dannls  v.  Eckhart,  3  Grant's  caused  by  an  electric  generating 
Cases  (Pa.)  390  (1862).                     •  station,   could   be   avoided   after   a 

40.  Bramwell,  B.,  in  Bamford  v.  time  by  experiment  and  alteraUon 
Tumley,  3  B.  &  S.  62,  83   (.1862).  of  machinery. 
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negligent  in  the  matter.  ''As  a  general  rule,  the  question  of  care, 
or  want  of  care,  is  not  involved  in  an  action  for  injuries  resulting 
from  a  nuisance."  "  If  a  person  stores  on  his  land  explosives^ 
in  such  quantities  and  in  such  proximity  to  his  neighbors,  as  to 
amount  to  a  nuisance,  it  will  be  no  answer  for  him  when  sued  for 
damages  caused  by  their  explosion,  that  he  exercised  the  greatest 
possible  care  in  guarding  them.  Though  their  explosion  may  be 
diie  to  a  fire  for  which  he  is  in  no  way  responsible,  or  to  lightning, 
or  to  the  criminal  act  of  a  third  person,  he  is  legally  answerable 
for  the  harm.^^ 

493.  If,  however,  the  storing  of  explosives  at  the  particular 
place  does  not  amount  to  a  nuisance,  the  defendant  is  not  liable  for 
damages  caused  by  their  explosion,  in  the  absence  of  evidence 
that  he  was  negligent  in  collecting  or  guarding  them.*' 

494.  When  a  business  is  carried  on,"  or  structures  are  erected 
or  excavations  are  made,  for  which  defendant  is  responsible,  and 
which  are  private  nuisances  to  the  plaintiff,  the  defendant  is  liable 
for  damages  caused  by  them,  whether  he  exercised  due  care  in 


41.  Laflin  &  Rand  Powder  Co.  v. 
Tearney,  131  111.  322,  23  N.  E.  390, 
7  L.  R.  A.  262,  19  Am.  St.  R.  34 
(1890). 

42.  Rudder  v.  Koopman,  116  Al. 
332,  22  So.  601,  37  L.  R.  A.  489 
(1896) ;  Kleebauer  v.  Western  Fuse 
Co.  (Cal.),  69  Pac.  246,  60  L.  R.  A. 
377  (1902) ;  Cameron  v.  Kenyon-Cor- 
nell  Co.,  22  Mont.  312,  56  Pac.  358, 
74  Am.  St.  R.  602,  44  L.  R.  A.  508 
(1899) ;  McAndrews  v.  Collerd,  42 
N.  J.  189,  36  Am.  R.  508  (1880); 
Heeg  V.  Llcht,  80  N.  Y.  579,  36  Am. 
R.  654  (1880) ;  Prussak  v.  Hutton, 
30  App.  rWv.  66,  51  N.  Y.  Supp.  761 
(1898) ;  Bradford  Glycerine  Co.  v. 
St.  Mary's  Woolen  Co.,  60  O.  St.  560, 
54  N.  E.  528,  45  L.  R.  A.  658,  71  Am. 
St.  R.  740  (1899) ;  Cheatham  v.  Pow- 
der Co.,  1  Swan  (31  Tenn.)  213,  55 
Am.  Dec.  734  (1851);  Fort  Worth 
Ry.  V.  Beauchamp,  95  Tex.  496,  500, 
68  S.  W.  502,  93  Am.  St.  R.  864,  58 


L.  R.  A.  716  (1902) ;  Wilson  v.  Phoe- 
nix Powder  Co.,  40  W.  Va.  413,  21 
S.  E.  1035,  52  Am.  St.  R.  890  (1895) ; 
Brown  v.  West  Riverside  Coal  Co., 
143  la.  662,  120  N.  W.  732,  28  L.  R. 
A.,  N.  S.  1260  (1909),  powder,  dyna- 
mite and  dynamite  caps;  Brennan 
Construction  Co  v.  Cumberland,  29 
App.  D.  C.  554,  15  L.  R.  A.,  N.  S. 
535  and  full  note  (1907),  excaping 
oil. 

43.  Kinney  v.  Koopman,  116  AI. 
310,  22  So.  593,  67  Am.  St.  R.  119, 
with  note,  37  L.  R.  A.  497  (1896); 
Kleebauer  v.  Western  Fuse  Co.,  i38 
Cal.  497,  71  Pac.  617,  94  Am.  St.  R. 
62,  60  L.  R.  A.  377  (1903);  Tucka- 
shlnsky  v.  Lehigh,  etc.,  Co.,  199  Pa. 
515,  49  At.  308  (1901) ;  Fort  Worth 
Ry.  V.  Beauchamp,  95  Tex.  496,  68 
S.  W.  502,  93  Am.  St.  R.  864,  58  L. 
R.  A.  716  (1902). 

44.  Bohan  v.  Port  Jervis  G!«8 
Co.,  122  N.  Y.  18,  25  N.  E.  246  (1890). 
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their  construction  and  maintenance  or  not/'  The  same  rule  ap- 
plies in  the  case  of  a  savage  and  dangerous  animal,  so  kept  as  to 
be  a  nuisance/* 

As  negligence  is  not  the  gist  of  the  action  in  such  cases,  con- 
tributory negligence  on  the  plaintiff's  part  is  no  defense." 

At  times,  it  is  not  easy  to  determine  whether  the  defendant's 
conduct  amounts  to  the  maintenance  of  a  nuisance,  or  to  negligence 
only."^ 

495.  Coming  to  a  Nuisance.  Blackstone  declared  "  that  if  one 
fixes  his  habitation  near  a  nuisance,  he  has  no  remedy  for  the 
damage  which  the  nuisance  causes  him,  on  the  ground  of  "  volenti 
non  fit  injuria,"  This  view  has  long  been  discarded,  both  in  Eng- 
land *  and  in  this  country.'"    If  one  property  owner  by  devoting 


45.  Hazeltine  v.  Edgmond,  35  Kan. 
202,  10  Pac.  544,  57  Am.  E.  157 
(1886) ;  Cork  v.  Blossom,  162  Mass. 
330,  38  N.  E.  495,  44  Am.  St.  R.  362, 
26  L.  R.  A.  256  (1894).  In  this  case, 
it  was  held  that  the  structure  was 
not  a  nuisance,  unless  unfit  to  with- 
stand ordinary  gales.  If  so  unfit,  it 
was  maintained  by  the  defendant  at 
his  peril.  Davis  v.  Rich,  180  Mass. 
235,  62  N.  E.  375  (1902);  Cahill  v. 
Eastman,  18  Minn.  324,  10  Am.  R. 
184  (1874);  Davis  v.  Niag.  Falls 
Power  Ck).,  25  App.  Div.  321  (1898), 
171  N.  Y.  336,  64  N.  E.  4,  89  Am.  St. 
R.  817,  57  L.  R.  A.  545  (1902). 

46.  Smith  v.  Pelah,  2  Strange, 
1264  (1748);  Card  v.  Case,  5  C.  B. 
(57  Eng.  C.  L.)  622  (1848);  Woolf 
V.  Chalker,  31  Conn.  121, 130,  81  Am. 
Dec.  175  (1860);  Muller  v.  McKes- 
son, 73  N.  Y.  195,  29  Am.  R.  123 
(1878);  Twigg  v.  Ryland,  67  Md. 
380,  50  Am.  R.  226  (1884);  McCas- 
kell  V.  Elliott,  5  Strob.  (S.  C.)  196, 
53  Am.  Dec.  706  (1850).  In  Hayes 
V.  Stnith,  62  O.  St.  161,  56  N.  E.  879 
(1900),  the  court  holds  that  negli- 
gence in  keeping  even  a  vicious  ani- 
mal must  be  shown. 


47.  Authorities  cited  in  preceding- 
note. 

47a.  Hayes  v.  Brooklyn  Heights 
Ry.,  200  N.  Y.  183,  93  N.  E.  469 
(1910),  allowing  a  rut  to  form  in 
the  highway  is'  negligence;  tut  an 
insufficient  cover  for  a  coal  hole  in 
the  sidewalk,  Clifford  v.  Dam,  81  N. 
Y.  52  (1880),  or  a  water  pipe  from 
the  roof  to  the  sidewalk  causing  ice 
on  the  latter,  Tremblay  v.  Harmony 
Mills,  171  N.  Y.  598,  64  N.  E.  501 
(1902)  is  a  nuisance;  Hogle  v.  H. 
H.  Franklin  Mfg.  Co.,  199  N.  Y.  388, 
92  N.  E.  794,  32  L.  R.  A.  N.  S.  1038 
(1910). 

48.  Commentaries,  Vol.  2,  p.  403. 

49.  St.  Helen's  Smelting  Co.  v. 
Tipping,  11  H.  L.  C.  642,  35  L.  J. 
Q.  B.  66  (1865) ;  Bamford  v.  Turn- 
ley.  3  B.  &  S.  62,  66  (1862). 

50.  Hurlbut  v.  McKone,  55  Conn. 
31,  10  A.  R.  164,  3  Am.  St.  R.  17,  3R 
A.  L.  J.  168  (1887);  Laflin  &  Rand 
Powder  Co.  v.  Tearney,  131  111.  322, 
23  N.  E.  390,  19  Am.  St.  R.  34 
(1890) ;  Susquehanna  Fertilizer  Co. 
v.  Malone,  73  Md.  268,  20  At  900.. 
25  Am.  St.  R.  595  (1890) ;  Bushnell 
V.  Robinson,  62  la.  540.  18  N.  W. 
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his  premises  to  a  particular  trade,  at  a  time  when  the  surrounding 
property  is  vacant,  can  acquire  a  right  to  continue  the  business, 
however  offensive  it  may  be  to  dwellers  coming  into  the  neighbor- 
hood, then  he  has  it  in  his  power  to  virtually  control  the  uses  to 
which  such  property  may  be  put,  or  to  destroy  its  value. 

Nor  is  it  any  answer  for  the  defendant,  whose  use  of  his  prem- 
ises amounts  to  a  nuisance,  that  the  place  is  a  convenient  one  for 
him  and  for  the  public.  "  In  the  eye  of  the  law,  no  place  can  be 
convenient  for  the  carrying  on  of  a  business  which  is  a  nuisance, 
and  which  causes  substantial  injury  to  the  property  of  another. 
Nor  can  any  use  of  one's  land  be  said  to  be  a  reasonable  use,  which 
deprives  an  adjoining' owner  of  the  lawful  use  and  enjoyment  of 
his  property."  ^^ 

496.  Undoubtedly,  when  a  court  of  equity  is  asked  to  enjoin 
a  useful  and  lawful  business  as  a  nuisance  in  a  particular  locality, 
regard  will  always  be  had  to  the  inquiry  whether  the  business  has 
been  carried  on  for  a  considerable  period,  and  the  erection  of 
buildings  and  growth  of  population  have  been  due  to  its  exist- 
ence.^^ If  the  development  of  the  locality  is  due  largely  to  the 
offensive  business,  and  the  thing  complained  of  is  not  positively 
noxious  but  only  disagreeable,  an  injunction  may  be  denied.^^  If, 
however,  the  business  is  actually  harmful  to  health  or  destructive 
of  property,  it  will  be  enjoined,  although  the  cessation  or  removal 
may  entail  a  heavy  burden  upon  the  defendant.'* 

888  (1883);  King  v.  Morris,  etc.,  (1890).  James,  L.  J.,  said  in  Salvin 
Ry.,  18  N.  J.  Eq.  397  (1867) ;  Camp-  v.  Brancepeth  Coal  Co.,  L.  R.  9  Ch. 
bell  V.  Seaman,  63  N.  Y.  584,  20  Am.  705,  44  L.  J.  Ch.  149  (1874),  "  If 
R.  567  (1876) ;  Slierman  v.  Lang-  some  picturesque  haven  opens  its 
ham  (Tex.),  13  S.  W.  1042  (1890).       arms  to  invite  the  commerce  of  the 

61.  Susquehanna  Fertilizer  Co.  v.  world,  it  is  not  for  this  court  to 
Malone,  73  Md.  268,  277  (1890).  A  forbid  the  embrace,  although  the 
contrary  doctrine  seems  to  be  ap-  fruit  of  it  should  be  the  sights  and 
plied  in  Dolan  v.  Chioagp,  etc.,  Ry.,  sounds  and  smells  of  a  common  sea- 
118  Wis.  362,  95  N.  itr\s5  (1903).  port  and  shipbuilding  town,  which 
But  see  Anderson  v.  Chicago,  etc.,  would  drive  the  Dryads  and  their 
Ry.,  85  Minn.  337,  88  N.  W.  1001  masters  from  their  ancient  soll- 
(1902).  tudes."    See  Dolan  v.  Chicago,  etc., 

52.  Wier's  Appeal,  74  Pa.  230,  Ry.,  118  Wis.  362,  95  N.  W.  385 
241   (1873).  (1903). 

63.  Ballentine  v.  Webb,  84  Mich.  54.  Bohan  v.  Port  Jervis  Gas.  Co.. 
38,  47  N.  W.   485,  13  L.  R.  A.  321   122  N.  Y.  18,  25  N.  E.  246   (1890); 
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§  2.    Public  Nuisance. 

497.  Private  Action  For.  The  earliest  and  most  frequent  cases 
of  public  nuisances,  which  also  subject  the  wrongdoer  to  a  private 
action,  involve  obstructions  to  highways.  Such  an  obstruction 
"  is  a  common  nuisance,  and,  being  a  wrong  of  a  public  nature, 
the  remedy  is  by  indictment.  It  is  not  in  itself  a  ground  of  civil 
action  by  an  individual,  unless  he  has  suffered  from  it  some  spe- 
cial and  particular  damage  which  is  not  experienced  in  common 
with  other  citizens.  In  such  a  case,  the  actual  damage  to  the 
plaintiff  constitutes  the  gist  of  the  action."  ^ 

The  difficulty  in  this  class  of  cases  has  been  to  determine  whether 
the  plaintiff  has  sustained  damage  in  his  individual  capacity,  or 
only  as  one  of  the  public.^'  If  the  nuisance  interferes  with  the 
rights  of  travel  common  to  him  and  the  public,  his  inconvenience 
and  consequential  injury  are  not  deemed  special  damage."  If, 
however,  it  compels  him  to  unload  goods  and  carry  them  around 
the  obstruction  in  a  more  expensive  way,^'  or  if  it  compels  him  to 
travel  back  and  take  a  more  circuitous  route,  with  an  obvious  loss 
of  time  and  profit,  or  to  forego  his  business  altogether ;  ^*  or  if  it 

Sullivan  v.  Jones  &  Laughlln  Steel  59.    Greasly    v.    Codling,    2    Blng. 

Co.,  208  Pa.  540,  57  At.  1065  (1904).  263  (1824);   Piiscataqua  Nav.  Co.  v. 

The  dissenting  opinions  in  this  case  N.  Y.,  etc.,  Ry.,  89  Fed.  362  (1898) ; 

are  worthy  of  careful  perusal.    Jud-  Dudley    v.    Kennedy,    63    Me.    465 

son   V.   Los  Angeles   Sub.   Gas   Co.,  (1874) ;   Farmers'  Co-op.  Co.  v.  Al- 

157  Cal.  168,  106  Pac.  581,  26  L.  R.  bemarle,  etc.,  Ry.,  117  N'.  C.  579,  23 

A.  N.  S.  183  (1910).  S.  E.  43   (1895);   Hughes  v.  Heiser. 

55.  Houck  V.  Wachter,  34  Md.  265,  1  Binn.  (Pa.)  463,  2  Am.  Dec.  459 
6  Am.  R.  332  (1870).  (1808);   Knowles  v.   Penn.  Ry.,  175 

56.  Knowles  v.  Penn.  Ry.,  175  Pa.  Pa.  623,  34  At.  974,  52  Am.  St.  R. 
623,  629-630,  34  At.  974,  52  Am.  St.  860  (1896),  plaintiff  had  a  contract 
R.  860  (1896);  Brayton  v.  Fall  to  haul  dirt  at  15c.  a  load;  with 
River,  113  Mass.  218,  18  Am.  R.  470  highway  as  obstructed  by  defend- 
(1873).  ant,  the   cost  of  hauling  would  be 

57.  Fineux  v.  Hovenden,  Cro.  Eliz.  40c.  a  load;  nuisance  was  held  a 
664  (1600);  Winterbottom  v.  Lord  special  injury  to  plaintiff;  Sloss- 
Derby,  L.  R.  2  Ex.  316,  36  L.  J.  Ex.  Sheffield  Steel  &  I.  Co.  v.  Johnson, 
194  (1867) ;  Dennis  v.  Mobile,  etc.,  147  Ala.  384,  41  So.  907,  8  L  R  A 
Ry.,  137  Al.  649,  35  So.  30,  97  Am.  N.  S.  226  (1906) ;  Sholin  v.  Skamania 
St.  R.  69  (1902) ;  Griffith  v.  Holman,  Boom  Co.,  56  Wash.  303,  105  Pac. 
23  Wash.  347,  63  Pac.  239,  83  Am.  632,  28  L.  R.  A.  N.  S.  1053  (1909) 
St.  R.  831,  54  L.  R.  A.  178  (1900).  fiO.  Iveson  v.  Moor,  1  Ld.  Ray  486, 

58.  Rose  V.  Miles,  4  M.  &  S.  101.  1  Salk.  15,  Carth.  451,  Comber.  48o' 
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l)locks  up  the  only  or  principal  means  of  ingres  and  egress  to 
plaintiff's  land  or  place  of  business ;  *"  or  if  it  unreasonably  diverts 
custom  from  the  plaintiff's  place  of  business ;  *^  or  if  it  invades 
the  plaintiff's  easement  of  light  and  air  in  the  highway/^  a  private 
action  will  lie. 

498,  The  rule  that  the  law  does  not  permit  private  actions  to 
be  brought  for  the  abatement  of  public  nuisances,  or  for  damages 
caused  thereby,  unless  special  damage  to  the  plaintiff  is  also 
shown,  distinct  not  only  in  degree  but  in  kind  from  that  which  is 
done  to  the  whole  public,  "  has  never  been  extended  to  cases  where 
the  alleged  wrong  is  done  to  private  property,  or  the  health  of 
individuals  is  injured,  or  their  peace  and  comfort  in  their  dwell- 
ings is  impaired,  by  the  carrying  on  of  the  offensive  trades  and 
occupations."  ^  Moreover,  it  is  the  tendency  of  courts  in  this 
country  to  sustain  a  private  action  whenever  the  plaintiff  can  show 
that  he  has  sustained  a  clear  injury  as  an  individual,  however 
slight  that  may  be." 

§  3.  Parties  to  Nuisance  Actiows. 

499.  Who  May  Bring  the  Action.  Originally,  as  we  have  seen, 
only  the  owner  of  a  freehold  interest  in  lands  could  maintain  an 

Holt.  10;  S.  C.  as  Jeveson  v.  Moor,  63.  Wesson  v.  Washburn  Iron  Co., 

12    Mod.    262     (1698) ;     Roberts   v.  13  Allen  (95  Mass.)  95,  90  Am.  Dec. 

Mathews,  137  Al.  523,  34  So.  624,  97  181  (1866) ;  Roberts  v.  Mathews,  137 

Am.    St   R.   56    (1902) ;    Venard   v.  Al.  523,  34  So.  624,  97  Am.  St  R.  56 

Cross,  8  Kan.  248   (1871);   Brayton  (1902);   Adams  Hotel  Co.  v.  Cobb, 

V.  Pall  River,  113  Mass.  218  (1873);  (Ind.  Terr.)    53  S.  W.  478   (1899); 

Smith  V.  Mitchell,  21  Wash.  536,  58  Rejnhart  v.  Sutton,  58  Kan.  726,  51 

Pac.  667.  75  Am.  St.  R.  858  (1899).  Pac.  221   (1897);  Downs  v.  City  of 

«L  Wilkes    v.  Hungerford    Mark.  High  Point,  115  N.  C.  182,  20  S.  E. 

Co.,  2  Bing.  N.  C.  281,  1  Hodges  281,  385  (1894),  accord. 

2  Scott  446  (1835) ;  Fritz  v.  Hobson,  64.  Callahan  v.  Oilman,  107  N.  Y. 

14  Ch.  D.  42,  49  L.  J  Ch.  321  (1880) ;  360,  14  N.  E.  264,  1  Am.  St.  R.  831 

Flynn  v.  Taylor,  127  N.  Y.  596,  28  (1887) ;  Pierce  v.  Dart  7  Cowen  (N. 

N.  E.  418,  14  L.  R.  A.  556  (1891).  Y.)  609  (1827),  holding  that  the  de- 

62.  First  Nat.  Bank  v.  Tyson,  133  lay  and  expense  of  plaintiff,  in  abat- 

Al.  459,  32  So.  144,  91  Am.  St.  R.  46,  ing  the  nuisance,  was  sufficient  spe- 

59  L.  R  A.  399   (1902) ;   Townsend  clal  damage  to  sustain  the  action. 

V.  Epstein,  93  Md.  537,  49  At.  629,  86  Contra,      Winterbottom      v.     Lord 

J\jn.    St.    R.    441,    52    L.    R.    A.     09  Derby,  L.  R.  2  Ex.  316,  36  L.  J.  Ex. 

<1901).  194  (1867). 
30 
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action  for  a  nuisance.  This  doctrine  was  long  ago  modified,  and 
now  a  tenant  in  possession  of  premises,  injuriously  affected  by  a 
nuisance,  is  entitled  to  sue  therefor,  even  though  he  became  tenant 
after  the  nuisance  was  instituted.  The  measure  of  his  damagea 
will  be,  ordinarily,  the  depreciation  in  the  rental  value  of  the 
premises  caused  by  the  nuisance.*' 

If  the  nuisance  operates  to  permanently  injure  the  leased  prem- 
ises, or  create  an  easement  over  them,  the  reversioner  has  a  right 
of  action  also.  Indeed,  for  any  injury  to  his  rights  as  reversioner 
the  owner  may  sue,  although  the  same  nuisance  may  be  actionable 
in  favor  of  a  tenant  as  well.*° 

500.  Nuisance  to  Health.  When  the  nuisance  does  not  operate 
to  injure  property,  but  affects  the  health  or  personal  comfort  of 
individuals,  who  have  no  estate  or  legal  interest  in  adjoining  prem- 
ises, the  courts  are  not  agreed  as  to  whether  such  individuals  can 
maintain  an  action  for  nuisance.  On  the  one  hand  it  is  held,  that 
a  private  action  on  the  case  for  nuisance  consisting  in  offensive 
and  noxious  odors,  smoke  or  noises,  can  be  brought  only  by  one 
who  is  the  owner  of,  or  has  some  legal  interest,  as  lessee  or  other- 
wise, in  land,  the  enjoyment  of  which  is  affected  by  the  nuisance.*'^ 

On  the  other  hand  it  is  held,  that  any  one  who  has  sustained 
special  damage,  such  as  sickness,  by  reason  of  a  nuisance,  whether 
public  or  private,  is  entitled  to  sue  for  such  damage,  in  an  action 
on  the  case  for  nuisance,  although  he  has  no  property  rights  in 
the  premises,  where  he  lawfully  is  when  the  injury  is  inflicted.^ 

65.  Bly  V.  Edison  Electric  Light .  68.  Fort  Worth,  etc.,  Ry.  v.  Glenn, 
Co.,  172  N.  Y.  1,  64  N.  E.  745,  58  L.  97  Tex.  586  80  S.  W.  992,  65  L.  R.  A. 
R.  A.  500  (1902) ;  Smith  v.  Phillips,  818,  104  Am.  St.  R.  894,  1  Ann.  Cas. 
8  Phil.  (Pa.)  10  (1871).  See  Broder  274  (1904).  "It  seems  to  us  that 
V.  Saillard,  2  Ch.  0.  692,  45  L.  J.  Ch.  the  conflict  of  opinion  has  arisen 
414  (1876).  from  confusing  the  damage,  which 

66.  Jones  v.  Chappell,  L.  R.  20  Eq.  results  to  property  from  a  nuisance, 
539,  44  L.  J.  Ch.  658  (1875) ;  Baker  with  that  special  damage  which  may 
T.  Sanderson,  3  Pick.  (20  Mass.)  348  result  to  the  individual  from  the 
(1825) ;  Francis  v.  Schoelkopf,  53  nuisance."  Of.  Shipley  v.  Fifty  As- 
N.  Y.  152  (1873) ;  Hine  v.  N.  Y.  Elec.  sociations,  106  Mass.  194,  8  Am.  R. 
Ry.,  128  N.  Y.  571,  29  N.  E.  69  (1891).  318    (1870),  an  action  for  damages 

67.  Kavanagh  v.  Barber,  131  N.  Y.  caused  by  the  falling  of  snow  from 
211,  30  N.  E.  235,  15  L.  R.  A.  689  defendant's  building  upon  plaintiff, 
(1892) ;  Ellis  v.  Kansas  City  Ry.,  63  while  walking  along  the  street. 
Mo.  131,  21  Am.  Rep.  436  (1876).  The  court  said:     "For  the  purpose 
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There  can  be  no  doubt  that  the  plaintiff  would  be  entitled  to  re- 
cover, upon  proof  of  negligence  on  the  part  of  the  defendant,  in 
the  performance  of  any  duty  owing  by  him  to  the  plaintiff.* 

501.  Municipal  Corporation  as  Plaintiff.  As  a  property  owner, 
a  municipal  corporation  may  maintain  an  action  for  a  nuisance, 
precisely  as  though  it  were  a  private  corporation  or  a  natural 
person.'"  When  it  is  clothed  with  authority  to  keep  highways  in 
proper  condition  and  to  abate  nuisances,  it  may  be  the.  plaintiff  in 
an  action  for  nuisance,  without  regard  to  special  damage  having 
been  caused  to  its  corporate  interests,  or  to  those  of  any  of  its 
citizens.'^ 

502.  Who  May  Be  Sued  for  a  Nuisance.  Certainly  the  person 
who  creates  and  maintains  a  nuisance  is  liable  to  a  suit  therefor.'^ 
It  does  not  matter  that  his  acts  or  omissions  give  rise  to  a  nui- 
sance on  the  land  of  a  third  person,  whither  he  has  no  legal  right 
to  go,  in  order  to  abate  it.  He  must  still  answer  for  its  conse- 
quences.'^ Nor  does  it  matter  that  the  defendant  is  a  corporation, 
or  a  master,  and  that  the  nuisance  is  due  to  the  acts  or  omissions 
of  officers,  agents  or  servants;  although  these  various  representa- 
tives may  be  liable  also." 

for    which    plaintiff    was   walking  W.  1008  (1893),  and  authorities  di- 

along  the  street,  her  rights  were  ex-  gested ;     Waukesha      Hygeia     Min. 

actly  the  same  as  though  she  owned  Spring   Co.    v.    Waukesha,    83    Wis. 

the  sou  in  fee  simple.          .          In  475,  53  N.  W.  675  (1892). 

contemplation  of  law,  the  person  is  72.  Dorman  v.  Ames,  12  Minn.  451 

at  least  as  much  entitled  to  protec-  (1867) ;    McDonald    v.    Newark,    42 

tion   as   the  state."  Hosmer  v.  Re-  N.  J.   Eq.   136    (1886) ;    East  Jersey 

pub.  Iron  &  S.  Co.,  —  Ala.  — ,  60  So.  Water  Co.   v.   Bigelow,  60  N.  J.   L. 

801  (1913).  201,  38  At.  631  (1897). 

69.  Hunt  V.  Lowell  Gas  Light  Co.,  73.  Thompson  v.  Gibson.  7  M.  & 
8  Allen  (90  Mass.)  169,  85  Am.  Dec.  W.  456,  9  Dowl.  P.  C.  717  (1841) ; 
697  (1864).  Miles  v.  Worcester,  154  Mass.  511, 

70.  U.  S.  V.  Cole,  18  D.  C.  504  28  N.  E.  676,  26  Am.  St.  R.  264 
(1889);  Dayton  v.  Roberts,  1  Ohio  (1891);  Smith  v.  Elliott,  9  Pa.  345 
Dec.  385  (1894).  (1848);  Adler  v.  Pruitt,  169  Al.  213, 

71.  Burlington  v.  Schwartzman,  53  So.  315,  32  L.  R.  A.  N.  S.  889 
52  Conn.  181,  52  Am.  R.  571  (1884);  (1910). 

Nor.  Cen.  Ry.  v.  Baltimore,  21  Md.       74.  Supra,  Chap.   IV.,   §  3.     Also 

93   (1863);   Town  of  Hutchinson  v.  Miles  v.  Worcester,  154  Mass.  511, 

Fllk,   44  Minn.   536,   47   N.   W.   255  supra;   Jersey  City  y.  Kiernan,  50 

(1890) ;     City    of    Llano    v.    Llano  N.  J.  L.  246,  13  At  170  (1888) ;  Winn 

County,  5  Tex.  Civ.  App.  132,  23  S.  v.  Rutland,  52  Vt.  481  (1880). 
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The  creator  of  a  nuisance  cannot  escape  liability  for  its  conse- 
quences, in  most  jurisdictions,  by  leasing  or  selling  it  to  another.'^ 
In  an  early  American  case  on  this  subject  it  is  said,  "  If  the  ques- 
tion, which  this  case  presents,  were  now  to  be  decided  for  the  first 
time,  it  seems  to  us  that  it  would  be  very  difficult  to  find  a  good 
reason  why  the  original  wrongdoer  should  be  discharged  by  con- 
veying the  land.  The  injury  has  no  connection  with  the  ownei^ 
ship  of  the  land.  *  *  *  We  are  not  aware  that  in  any  action 
against  an  individual  for  a  tort,  it  can  be  a  good  defense  to  show 
that  a  third  person  has  assented  to  the  wrong  and  thus  become 
liable."  " 

The  view  has  been  expressed  by  some  courts,  however,  that  even 
the  creator  of  a  nuisance  will  not  be  answerable  for  its  continuance, 
after  he  has  parted  Tijith  the  possession  of  the  land ;  unless  he  de- 
rives a  benefit  from  the  nuisance,  as  by  devising  the  premises  and 
receiving  rent,  or  unless  in  the  conveyance  of  the  property,  he 
covenants  for  its  continuance." 

503.  Liability  of  Grantee.  Although  the  author  of  a  nuisance 
may  not  rid  himself  of  liability  by  parting  with  the  ownership 
of  property  with  which  it  is  connected,  the  tenant  or  grantee  of 
such  property  may  subject  himself  to  liability  therefor.'*  Ordi- 
narily, however,  he  does  not  become  liable  by  simple  failure  to 
remove  the  nuisance,  nor  even  by  the  enjoyment  of  "  adventitious, 
accidental  advantages  from  it."  ™  Nor  will  his  repair  of  a  struc- 
ture which  constitutes  a  nuisance,  as  distinguished  from  rebuild- 
ing it  render  him  liable."*    There  must  be  some  active  participa- 

76.  Eoswell  v.  Prior.  2  Salk.  459,  with  approval  in  East  Jersey  Water 

1    Lord    Raym.    713,    12    Mod.  635  Co.  v.  Bigelow,  60  N.  J.  L.  201,  38 

(1699);  Dorman  v.  Ames,  12  Minn.  Art.  631  (1897);  Upp  v.  Darner,  150 

451  (1867) ;  Hyde  Park,  etc.,  Co.  v.  la.  403,  130  N.  W.  409,  32  L.  R.  A.  N. 

Porter,   167   111.   276,   47   N.   E.   206  S.  743   (1911). 

(1897).  '78.  Cobb    v.    Smith,    38    Wis.  21 

76.  Plumer  v.  Harper,  3  N.  H.  88,  (1875). 

92,  14  Am.  Dec.  333  (1824).  79.  Hughes  v.  Mung,  3  H.  &  Mc. 

77.  Hanse  v.  Cowing,  1  Lans.  (N.  441  (1796).  A  stream  had  been  di- 
Y.)  288  (1869),  citing  Mayor  of  Al-  verted  by  defendant's  grantee,  and 
bany  v.  CunlifE,  2  N.  Y.  165  (1849) ;  defendant  had  permitted  his  cattle 
Waggoner  v.  Jermaine,  3  Den.   (N.  to  drink  from  it. 

Y.)  306  (1846),  and  Blunt  v.  Aiken,       80.  McDonough  v.  Oilman,  3  Allen 
15  Wend.  (N.  Y.)  522,  30  Am.  Dec.    (85  Mass.)  264  (1861). 
72    (1836).     These   cases  are  cited 
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tion  in  the  continuance  of  the  nuisance,  or  some  positive  act  done 
evidencing  its  adoption  hy  the  grantee.'^  Such  acts  were  shown 
in  a  leading  English  case.**  Defendant's  hushand  diverted  water 
from  plaintiff's  conduit  hy  means  of  "  a  little  pipe  and  a  cock> 
drawing  therehy  water  to  serve  his  house,  and  to  stop  it  again  at 
his  pleasure."  After  his  death,  the  defendant  while  occupying 
the  house  continued  to  use  the  water,  and  the  court  held  that  she 
was  guilty  of  a  new  diversion,  "  because  the  portion  of  the  water 
turned  aside  had  not  continual  course  or  running,  hut  was  some- 
times stopped  hy  the  cock,  and  opened  again  at  defendant's 
pleasure." 

When  the  grantee  has  not  hecome  an  active  participant  in  the 
maintenanre  of  the  nuisance,  it  is  well  settled  both  in  England 
and  in  this  country,  that  he  cannot  be  held  liable  until  he  has 
notice  of  its  existence.*^  If  the  nuisance  is  not  such  per  se,  there 
is  much  authority  for  the  view  that  the  grantee  will  not  be  liable 
until  he  has  been  requested  to  abate  it.  "  This  rule,"  it  is  de- 
clared, "  is.  a  very  reasonable  one.  The  purchaser  of  property 
might  be  subjected  to  great  injustice,  if  he  were  responsible  for 
consequences  of  which  he  was  ignorant  and  for  damages  which 
he  never  intended  to  occasion."  '* 

81.  Walter  v.  County  Comm'rs,  35  Ky.)  254  (1864)  ;  Pillsbury  v.  Moore, 
Md.  385,  392  (1871);  Curtice  v.  44  Me.  154,  69  Am.  Dec.  91  (1857); 
Thompson,  19  N.  H.  471  (1849).  Nichols  v.   Boston,  98  Mass.  39,  93 

82.  Moore  v.  Brown,  Dyer  319b  Am.  Dec.  132  (1867) ;  Thornton  v. 
(1573) ;  Leahan  v.  Cochran,  178  Smith,  11  Minn.  15  (1865) ;  Finney 
Mass.  566,  569,  60  N.  E.  382,  53  L.  v.  Berry,  61  Mo.  359  (1875);  Oon- 
R.  A.  891,  86  Am.  St.  R.  506  and  note  hocton  Stone  Road  v.  Bufe.,  etc.,  Ry., 
(1901).  Defendant  maintained  a  51  N.  Y.  573,  10  Am.  R.  646  (1873) ; 
conductor  pipe  from  roof  to  side-  Dodge  v.  Stacey,  39  Vt.  658,  577 
walk,  which  was  a  public  nuisance,  (1867) ;  Bishop  v.  Readsboro  C.  M. 
of  whose  continuance  defendant  Co.,  85  Vt.  141,  81  At.  454,  36  L.  R. 
must  be  presumed  to  have  known;  A.  N.  S.  1171  (1911);  Slight  v.  Gutz- 
Morris  Caral  Co.  v.  Ryerson,  27  N.  laff,  35  Wis.  675,  17  Am.  R.  475 
J.  L.  457  (1859) ;  Meyer  v.  Harris,  (1874) ;  Phil  &  C.  Ry.  v.  Smith,  Gi 
61  N.  J.  L.  83,  101,  38  At.  630  (1897),  Fed.  679  (1894). 

accord.    In  the  last  case  the  defend-       84.  Johnson   v.    Lewis,    13    Cona. 

ant  held  a  lease  of  the  land  for  999  303,  397,  33  Am.  Dec.  405   (1839) ; 

yea«rs,  and  the  court  said  he  should  West  v.  Louisville,  etc.,  Ry.,  8  Bush, 

be  considered  for  all  practical  pur-  (71    Ky.)    404    (1871) ;    Pierson    v. 

poses  the  owner.  Glean,  14  N.  J.  L.  36  (1833) ;  Plumer 

83.  Penruddock's  Case,  5  Coke  v.  Harper,  3  N.  H.  88,  14  Am.  Dec. 
100b;    Ray   v.    Sellers,   1   Duv.    (62  333,  with  note  (1824). 
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504.  Landlord  and  Tenant.  In  accordance  with  the  principles 
stated  in  the  foregoing  paragraph,  the  owner  of  property  having 
a  nuisance  thereon,  is  liable  for  the  damages  which  it  occasions, 
even  after  he  has  leased  it  to  a  tenant.**  So  he  is,  if  he  covenants 
to  repair;  and  the  nuisance  arises  during  the  tenancy,  because 
of  his  omission  to  repair ;  or  if  he  leases  the  premises  to  be  used 
as  a  nuisance.*^  As  a  general  rule,  if  there  is  no  nuisance  when 
the  property  is  leased,  and  the  tenancy  is  not  for  purpose  of  main- 
taining one,  and  the  landlord  does  not  covenant  to  repair,  the 
liability  for  a  nuisance  rests  solely  on  the  occupant  and  author 
of  the  nuisance.*' 

505-  Landowner  and  Licensee.  While  a  landowner  is  not 
liable  for  a  nuisance  created  and  maintained  on  his  land  by  a 
stranger,  whose  acts  or  omissions  are  in  no  way  attributable  to 
him,"  he  is  liable  for  a  nuisance  resulting  from  a  licensee's  use 
of  his  property.*'  Indeed,  it  has  been  held  that  if  one,  without 
the  landowner's  consent,  attaches  a  wire  to  a  chimney  and  thus 
converts  it  into  a  nuisance  to  passers-by,  the  landowner  will  be 
liable  for  consequent  damages,  if  knowingly  he  permits  the 
nuisance  to  continue." 

506-  Joint  Liability.  The  grantor  and  grantee,  or  the  land- 
lord and  tenant,  or  licensor  and  licensee,  or  the  master  and  ser- 
vant may  be  sued  jointly  for  the  nuisance,  in  cases  where  the 

85.  Patterson  v.  Jos.  Schlltz  Brew-  87.  Pretty  v.  Bickmore,  L.  R.  8  C. 
ing  Co.,  16  S.  D.  33,  91  S.  W.  336  P.  401,  28  L.  T.  N.  S.  704  (1873); 
(1902) ;  Schwalbach  v.  Shinkle,  etc.,  Lufkin  v.  Zane,  157  Mass.  117,  31 
Co.,  97  Fed.  483  (1899)  and  cases  N.  E.  757,  34  Am.  St.  R.  262,  17  L. 
cited.  In  Riley  v.  Simpson,  83  Cal.  R.  A.  251  (1892) ;  Harris  v.  Cohen, 
217,  23  Pae.  293  (1890),  the  landlord  50  Mich.  324  (1883);  Wunder  v.  Mc- 
lurnished  material  used  by  the  ten-  Lean,  134  Pa.  334,  19  At.  749,  19  Am. 
ant  in   erecting   the   nuisance,    and  St.  R.  702  (1890). 

was  held  liable.  88,  Wolf    v.    Kilpatrick,  101    N.  Y, 

86.  Ahern  v.  Steele,  115  N.  Y.  203,  146,  4  N.  E.  188,  54  Am.  R.  672 
209,  22  N.  E.  193,  5  L.  R.  A.  449,  12     (1886). 

Am.    St.    R.    778    (1889),    and    cases  89.  Rockport  v.  Rockport  Granite 

cited  in   prevailing   and   dissenting  Co;,  177  Mass.  246,  58  N.  E.  1017,  51 

opinions;   Timlin  v.  Stand.  Oil  Co.,  L.  R.  A.  779. 

126  N.  Y.  514,  27  N.  E.  786,  22  Am.  90.  Gray  v.  Boston  Gas  L  Co.-,  lU 

St.  R.  845  (1891),  the  same  liability  Mass.  149,  19  Am.  R.  324   (1873). 
rests  upon  a  subletting  tenant. 
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plaintiff  has  his  option  of  suing  either.  So  other  persons,  what- 
ever their  legal  relations,  who  co-operate  in  causing  or  in  con- 
tinuing a  nuisance,  may  be  sued  jointly  therefor." 

Where,  however,  the  acts  of  the  various  parties  are  entirely  in- 
dependent and  without  the  element  of  concert,  although  of  a  • 
similar  character  and  producing  like  harm  to  the  plaintiff,  the 
wrongdoers  cannot  be  joined  as  defendants  in  an  action  at  law,  '* 
although  there  is  authority  for  uniting  them  in  an  equity  action, 
when  the  only  relief  sought  is  that  of  an  injunction.''  It  has  been 
suggested  that  the  proper  course  would  seem  to  be  to  bring  separate 
equity  actions  and  apply  to  have  them  tried  together.'* 

At  times  a  person,  whose  acts  are  connected  with  the  creation 
of  a  nuisance,  escapes  liability  on  the  ground  that  their  causal 
connection  is  too  remote.  If  one  constructs  a  lawful  work  on  his 
land,  such  as  a  mill  pond,  which  becomes  a  nuisance  only  by 
reason  of  the  acts  of  third  persons,  or  by  the  operation  of  natural 
forces,  not  reasonably  to  be  anticipated,  he  is  not  answerable  for 
the  nuisance.'^ 

507.  Defendant's  Misconduct  Not  the  Sole  Cause  of  Harm. 

It  is  no  defense  for  one  who  fouls  a  stream,  or  the  air,  or  indulges 
in  disturbing  noises,  that  others  had  been  doing  the  same  things 

9L  Hyde  Park,  etc.,  Co.  v.  Porter,  C.  45,   1  S.  E.  529    (1887);  Chipman 

167   111.   276,  47  N.   E.   206    (1897);  v.  Palmer,   77  N.   Y.  51,  33  Am.   E. 

Simmons  v.   Everson,   124  N.  Y.  319,  566   (1879);  Lull  v.  Fox,  etc.,  Co.,  19 

26   N.    E.    911,    21    Am.    St.    R.    676  Wis.    100     (1865);    Sadler    v.    Great 

(1891);    Cumminge  v.   Stevenson,   76  Wes.  Ry.    (1895),  2  Q.  B.  688,  65  L. 

Tex.     642,     13    S.    W.     556     (1890);  J.    Q.   B.    26,   affirmed    (1896)    A.    C. 

Rogers  v.  Stewart,  5  Vt.  215,  26  Am.  450. 

Dec.  296    (1833);   Marine  Ins.  Co.  v.       93.  Draper  v.  Brown,  115  Wis.  361, 

St    Louis,    etc.,    Ry.,    41     Fed.    643  91  N.  W.  966   (1902),  distinguishing 

(1890).     But  see  Dutton  v.  Borough  Lull   v.   Fox,   etc.,   Co.,    19   Wis.   100; 

of  Landsdowne,    198  Pa.  563,  48  At.  Thorpe  v.  Brumfitt,  L.  R.  8  Ch.  App. 

494,  82  Am.  St.  R.  214,  53  L.  R.  A.  650    (1873). 

469  (1901);  Adler  v.  Pruitt,  169  Ala.       94.  Garrett,   Law  of   Nuisances    (2 

513,  53  So.  315,  32  L.  R.  A.  N.  S.  889  Ed.)    p.  240   (1897). 

(1910).  95.  State  v.   Rankin,.  3   S.   C.   438, 

92.  Keyes  v.  Little  York  Gold  Co.,  450,    16  Am.   R.    736    (1872);    Brim- 

53    Cal.    724     (1879);     Ferguson    v.  berry  v.  Savannah,  etc.,  Ry.,  78  Ga. 

Fermenich  Co.,  77  la.  576,  42  N.  W.  641,  3   S.   E.   274    (1887);    Covert  r. 

448,    14    Am.    St.    R.    319     (1887);  Cranford,  141  N.  Y.  521,  36  N.  E.  597, 

Evans  v.  Wilmington,  etc.,  Ry.,  96  N.  38  Am.  St.  R.  826   (1894). 
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tefore  he  began.'*  Said  a  learned  English  judge:"  "Where 
there  are  many  existing  nuisances,  either  to  the  air  or  to  water, 
it  may  be  very  difficult  to  trace  to  its  source  the  injury  occasioned  '_ 
by  any  one  of  them ;  but  if  the  defendants  add  to  the  former  foul 
state  of  the  water,  and  yet  are  not  to  be  responsible  on  account 
of  its  previous  condition,  this  consequence  would  follow;  that  if  : 
the  plaintiffs  were  to  make  terms  with  other  polluters  of  the  stream, 
so  as  to  have  water  free  from  impurities  produced  by  their  works, 
the  defendants  might  say :  '  We  began  to  foul  the  stream  at  a 
time  when,  as  against  you,  it  was  lawful  for  us  to  do  so,  inas- 
much as  it  was  unfit  for  your  use,  and  you  cannot  now  by  getting 
rid  of  the  existing  pollutions  from  other  sources,  prevent  our 
continuing  to  do  what,  at  the  time  when  we  began,  you  had  no 
right  to  object  to.'  It  may  be  that  the  defendant's  misconduct, 
if  operating  simply,  would  not  amount  to  an  actionable  nuisance. 
If,  however,  a  nuisance  results  from  its  combination  with  noiae, 
smoke  or  obstructions  caused  by  others,  the  victim  is  entitled  to 
relief  against  each  of  the  wrongdoers."  '* 

§  4.   Remedies  fob  Nuisance. 

508.  Three  Classes.  Our  law  sanctions  three  forms  of  remedy 
for  the  tort  of  nuisance  —  abatement  by  self-help ;  an  action  at 
law  for  damages ;  and  equitable  relief  by  injunction. 

The  first  of  these  remedies  has  been  discussed  in  a  formed  con- 
nection.**  It  is,  perhaps,  well  to  add  that,  even  when  a  statute 
confers  the  power  of  self-help  upon  a  municipal  corporation,  the 
corporation  is  not  bound  to  resort  to  such  remedy.    It  may  resort 

98,  Harley  v.  Merrill  Brick  Co.,  83  one    person    leaves    a    wheel-barroir 

la.  73,   80,  48  N.   W.   1000    (1891);  standing  on  »  way,  that  may  cause  no 

Euler  V.  Sullivan,  75  Md.  616,  23  At.  appreciable   inconvenience;    but   if   a. 

845,  32  Am.  St.  R.  420  (1892) ;  Beach  hundred  do  so,  that  may  cause  a  seri- 

V.  Sterling  Iron  &  Zinc  Co.,  54  N.  J.  ous  inconvenience,  which  a  person  en- 

Eq.  65,  33  At.  286   (1895)  ;  and  cases  titled  to  the  use  of  the  way  has  a 

*it^-  right  to  prevent;  and  it  is  no  defense 

97.  Lord  Ghehnsford,  in  Crossley  v.  to  any  one  person  among  the  hnn- 
Ijghtowler,  L.  R.  2  Ch.  App.  478,  481  dred  to  say,  that  what  he  does  causes 
■^867).  of  itself  no  damage  to  the  complain- 

98.  lambton   v.   Hellish,    (1894)    3  ant."     See  Embrey  v.  Owen,  6  Exch. 
Ch.  163,  63  L.  J.  Ch.  929,  Thorpe  T.  353    (1861);   Richards  v.  Dougher^, 
Brumfit,    L.     R.     8     Ch.     App.     650  13  Ala.  569,  31  So.  934   (1902).. 
(1875).    Said  James,  L.  J.,  "Suppose       99.  Supra,  Chap.  V,  J  8. 
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to  the  courts  for  judicial  redress  against  the  maintainer  of  the 
nuisance.^"* 

509.  Action  for  Damages.  This  is  the  form  of  remedy  most 
frequently  resorted  to  by  the  nuisance  victim.  Indeed,  if  the  nui- 
sance is  of  temporary  or  intermittent  character,  or  if  its  inter- 
ference with  a  clear  legal  right  of  the  plaintiff  is  comparatively 
trifling,  he  may  be  limited  to  this  form  of  action.^ 

The  damages  recoverable  may  be  either  nominal,  compensatory 
or  punitive.  Oftentimes,  nominal  damages  are  all  that  the  plain- 
tiff seeks,  in  the  way  of  money  recovery.  His  primary  object  is 
to  secure  a  judicial  ai^rmance  of  the  legal  right,  which  defendant 
is  invading  by  the  particular  nuisance.* 

When  compensatory  damages  are  sought,  for  a  nuisance  that  is 
continuing,  the  plaintiff  is  usually  limited  to  such  damages  as 
he  shows  he  has  sustained,  at  the  time  of  bringing  the  action ;  for 
"  every  continuance  or  repetition  of  the  nuisance  gives  rise  to  a 
new  cause  of  action,  and  the  plaintiff  may  bring  successive  actions 
as  long  as  the  nuisance  lasts."* 

Compensatory  damages  in  the  case  of  a  permanent  nui  anoe 
depreciating  the  value  of  property,  will  be  measured  ordinarily 
by  the  difference  between  the  value  of  the  property  withut  the 
nuisance  and  with  it.*     If  the  nuisance  is  temporary,  or  if  a 

100.  Am.  Furniture  Co.  v.  Town  of  proof  of  personal   discomfort,  or  de- 

Batesville,  139  Ind.  77,  38  N.  E.  408  preciation  of  property;  Farley  v.  Gate 

(1894).  City  Gas  L.  Co.,  105  Ga.  323,  31  S. 

L  Goldsmith    v.    Tunbridge     Wefls  E.    193    (1898),    "If    a   nuisance    is 

Co.,  L.  R.   1   Ch.   349,  355,  35  Ii.  J.  shown,   the   law   imports   damagee;  " 

Ch,  382   (1866);  Gaunt  V.  Fynney,  lu  Tootle    v.    Clifton,     22    0.     St.    247 

R.   8  Ch.  App.   8,  42  L.  J.   Ch.   122  ( 1871 ) ;    Casebeer  v.  Mowry,  55   Pa. 

(1872);   Nelson  v.  Milligan,  151   111.  419,    93    Am.    Dec.    766    (1867),    the 

462,  38  N.  E.  239    (1894);   Edwards  amount    of    damages     awarded    was 

T.   Allonez  Mining   Co.,   38  Mich.  46  three  cents;  Newark  v.  Chestnut  Hill 

(1878) ;  Wahl  v.  M.  E.  Cem.,  197  Pa.  Land  Co.,  77  N.  J.  Eq.  23,  75  At.  644 

197,    46   At.    913    (190O),   and   cases  (1910). 

cited.  8.  Joseph    Schlitz    Brewing    Co.    v. 

2.  Learned  v.   Castle,   78   Cal.  454,  Cbmpton,  142  111.  511,  32  N.  E.  693 

18  Pac.  872,  21  Pac.  11   (1889),  dam-  (1892) ;  Bowers  v.  Miss.,  etc.,  Co.,  78 

ages  fixed  by  the  jury  at  $1.00;  Wat-  Minn.  398,  81  N.  W.  208,  79  Am.  St. 

son   V.   New   Milford   Water    Co.,    71  R.  395  (1899) ;  Uline  v.  N.  Y.  C,  etc., 

Oonn.  442,  42  At.  265    (1899),  diver-  Ry.,  101  N.  Y.  98,  4  N.  E.  536  (1886). 

sion   of   water;    Watson   v.    Town   of  4.  Bungenstock       v.       Nishnabotna 

New  Milford,  72  Conn.  561,  45  At.  167  Draining  Dist.,  163  Mo.  198,  64  S.  W. 

(1900),   nuisance   of   sewage,   but   no  149   (1901). 
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tenant  is  the  plaintiff,  the  ordinary  measure  of  damages  is  the 
diminution  of  rental  value  during  its  continuance.*  In  case  spe- 
cial damages  are  shown,  as  the  natural  and  proximate  result  of 
the  nuisance,  these  may  be  recovered.  For  example,  if  members 
of  the  property  owner's  family  are  made  sick  and  services  are  lost 
as  well  as  medical  expenses  are  incurred,  these  form  proper  items 
of  damage.*  So,  if  crops  or  trees  are  destroyed,  their  value  may 
be  recovered.'  If  patronage  is  turned  away  from  a  hotel  by  the 
nuisance,  the  consequent  loss  to  the  proprietor,  whether  owner  or 
tenant,  is  a  proper  item  of  damage.' 

Punitive  damages  may  be  recovered,  when  the  defendant  per- 
sists in  continuing  an  unmistakable  nuisance,  or  when  his  mis- 
conduct in  connection  with  it  is  in  any  other  way  wilful  or  wanton.* 
Mere  negligence  on  the  defendant's  part,  or  a  mistake  of  judg- 
ment, or  a  bona  fide  assertion  of  his  right  to  maintain  what  is 
thereafter  adjudged  to  be  a  nuisance,  will  not  warrant  punitive 
damages." 

510.  Relief  by  Injunction.  The  power  of  a  court  of  equity  to 
command  the  destruction  of  a  nuisance,'^  or  to  restrain  its  con- 
tinuance,*^ is  so  well  established  and  so  frequently  and  effectively 
exercised,  that  the  practicing  lawyer  of  to-day  is  apt  to  forget 
"  that  the  jurisdiction  of  this  court  over  nuisance  by  injunction  at 
all  is  of  recent  growth."  "    Less  than  a  century  ago,  Lord  Eldon 

5.  Swift  V.  Broyles,  115  Ga.  885,  42  10.  Morford  v.  Woodworth,  7  Ind. 
S.  E.  277  (1902)  ;  Bly  v.  Edison  Elec-  83  (1855)  ;  Willett  v.  St.  Albans,  69 
trie  Co.,  172  N.  Y.  1,  64  N.  E.  745,  58    Vt.  330,  38  At.  72   (1897). 

L.    R.    A.    500     (1902);     Herbert    v.  11.  Kelk  v.  Pearson,  L.  R.  6  Ch.  809 

Eainey,     162    Pa.    525,    29    At.    725  (1871). 

(1894).  12.  Henderson   v.   N.  Y.   C.   Ry.,   78 

6.  Lockett  V.  Ft.  Worth,  etc.,  Ry.,  N.  Y.  423  (1879).  In  this  case,  plain- 
78  Tex.  211,  14  S.  W.  564   (1890).  tiff  sought  damages,  an  abatement  of 

7.  Robb  V.  Carnegie  Bros.  &  Co.,  the  use  of  the  railroad  and  an  injunc- 
145  Pa.  324,  341,  22  At.  649,  14  L.  R.  tion  restraining  its  operation. 

A,    329    ( 1891 ) ;    Ducktown    Sulphur,  13.  Ripon,  Earl  of,  v.  Hobart,  3  M. 

etc.,  Co.  V.  Barnes,   (Tenn.)   60  S.  W.  &  K.   169,   180    (1834).     lord  Broug- 

593   (1900).  ham    added,    that    this    "jurisdiction 

8.  Keiser  v.  Mahoney  City  Gas  Co.,  had  not  till  very  lately  been  much 
143  Pa.  276,  22  At.  759   (1891).  exercised,    and    has    at    various    times 

9.  Paddock  v.  Somes,  51  Mo.  App.  found  great  reluctance  on  the  part  of 
320  (1892);  Keiser  v.  Mahoney,  143  learned  judges  to  use  it,  even  in 
Pa.  276,  291,  22  At.  759    (1891),  cases,"    where    plaintiff's    injury    was 

clear  and  great. 
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expressed  tlie  view  that  an  injunction  should  never  be  issued,  until 
the  existence  of  the  nuisance  had  been  established  by  a  trial." 

This  view  no  longer  obtains,  but  a  court  of  equity,  when  asked 
to  prevent  a  threatened  nuisance,  or  to  enjoin  an  existing  one, 
or  to  command  its  destruction  or  abatement,  requires  the  com- 
plainant to  make  out  "  a  case  of  strong  and  clear  injustice,  of 
pressing  necessity,  and  imminent  danger  of  great  and  irreparable 
damage,  and  not  of  that  nature  for  which  an  action  at  law  would 
furnish  a  full  and  adequate  remedy."  ^  It  has  been  judicially 
declared  to  be  "  the  rule  in  equity  that  where  the  damages  sus- 
tained can  be  measured  and  compensated,  equity  will  not  inter- 
fere where  the  public  benefit  greatly  outweighs  private  and  in- 
dividual inconvenience."  " 

In  cases  where  the  plaintiff  goes  into  equity  to  enjoin  the  exist- 
ence and  continuance  of  a  nuisance,  he  may  claim  and  recover 
damages  also.  If  his  complaint  enables  the  court  to  take  jurisdic- 
tion of  his  entire  controversy  with  the  defendant,  and  settle  and 
adjust  all  matters  of  difference  between  them  touching  the  nui- 
sance, a  decree  abating  the  nuisance,  but  making  no  provision  for 
damages,  will  bar  a  subsequent  action  at  law  to  recover  such  dam- 
ages. In  such  cases,  it  is  held  that  the  plaintiff  may  recover,  in 
the  equity  suit,  damages  down  to  the  time  of  trial." 

While  there  is  considerable  hesitation  in  granting  an  injunction 
against  a  person's  using  his  property  in  the  prosecution  of  a  law- 

14,  Att'y  Gen.  v.  Cleaver,  18  Ves.  16.  Daniels  v.  Keokuk  Water 
211  (1811),  "The  instances  of  the  in-  Works,  61  la.  549,  16  N.  W.  705 
terposition  of  this  court,"  said  Lord  (1883);  Gallagher  v.  Flury,  99  Md. 
Eldon,  "upon  the  subject  of  nuisance  181,  57  At.  672  (1904);  Upjohn  v. 
are  very  confined  and  rare."  In  Att'y  Board  of  Health,  46  Mich.  542,  9  N. 
Gen.  V.  Niehol,  16  Ves.  338  (1809),  W.  '  845  (1881).  In  Att'y  Gen.  v.: 
the  injunction  was  dissolved  upon  de-  Doughty,  2  Ves.  Sr.  453  (1752),  Ivord 
defendant's  giving  an  undertaking  to  Hardwicke  said,  "  I  know  of  no  gen- 
remove  the  nuisance,  if  the  case  at  eral  rule  of  common  law  which  says 
law  went  against  him.  See  infra,  that  building  so  as  to  stop  another's 
Ohap.  XVII.  prospect  is  a  nuisance.     Was  that  the 

15.  Eastman  v.  Amoskeag  Mfg.  Co.,  case,  there  would  be  no  great  cities; 
47  N.  H.  78  (1866);  Health  Dep't  of  and  I  must  grant  injunctions  to  all 
N.  Y,  V.  Purdon,  99  N.  Y.  237,  52  Am.    the  new  buildings  in  this  town." 

R.  22  (1885)  ;  Penn  Lead  Co.'s  Ap-  17.  Gilbert  v.  Boak  Fish  Cb.,  86 
peal,  96  Pa.  116,  20  Am.  L.  Reg.  649,  Minn.  365,  90  N.  W.  767,  58  L.  IL 
23  A.  L.  J.  209  (1881).  A.    735,    and    cases    cited    in    note 

(1902). 
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ful  business/'  yet,  wlieii  a  case  of  nuisance  is  clearly  established, 
the  court  will  not,  as  a  rule,  undertake  to  balance  the  injuries  of 
plaintiff  and  defendant." 

18.  Bristol  V.  Palmer,  83  Vt.  54,  74  of  a.  million  dollars  and  employed 
At.  332  (1909),  injunction  granted;  about  500  operators;  annual  daonage 
Kowak  V.  Baier,  78  N.  J.  Eq.  112,  77  to  plaintiff's  firm  from  $100  to  $300 
At.  1062   (1910),  injunction  4enied.  a  year.     Injunction  granted.     Follow- 

19.  Whalen  v.  Union  Bag  &  Paper  ing  Western  Paper  Co.  v.  Pope,  155 
Co.,  208  N.  Y.  1,  101  N.  E.  805  (1913).  fnd.  394,  57  N.  E.  719,  56  L.  R.  A.  899 
pollution    of    stream    by    defendant,  (1900). 

whose  mill  represented  an  investment 


NEGLIGENCE.  4^7 

CHAPTER  XV.; 

negligence. 
§  1.   Nature  of  the  Toet. 

511.  Negligence  Is  Relative.  A  learned  court  has  recently 
declared  that  "  negligence  is  not  a  thing  but  a  relation.  It  implies 
a  duty  to  usa  diligent^ej  and  such  a  duty  may  be  owed  to  orie  per- 
son  and  not  to  another."  ^  Another  court  has  said :  "  Negligence 
is  a  violation  of  the  oJ)ligation  which  enjoins  care  and  caution  in 
what  we  do.  But  this  duty  is  relative,  and  when  it  has  no  exist- 
ence between  particular  parties,  there  can  be  no  such  thing  as 
negligence  in  the  legal  sense  of  the  term."  ^  Still  another  court 
has  said :  "  In  order  to  maintain  an  action  for  an  injury  to  per- 
son or  property  by  reason  of  negligence  or  want  of  due  care, 
there  must  be  shown  to  exist  some  obligation  or  duty  towards  the 
plaintiflF,  which  the  defendant  has  left  undischarged  or  unful- 
:fill€d."  » 

Accordingly,  a  plaintiff  does  not  make  out  a  cause  of  action  for 
negligence  by  showing  that  the  defendant  has  acted  carelessly,  or 
violated  a  duty  towards  some  one,  and  that  the  plaintiff  has  suf- 
fered damage  therefrom.  He  must  show  that  he  had  a  legal  right 
to  care  and  caution  on  the  part  of  the  defendant,  which  right  was 
-gi/^latoH  t^  h}*^  injury  bv  t.hp.  dftfpiTidant..*  That  violation,  it  is 
true,  may  result  either  from  omission  or  commission ; '  but  neither 

1,  Boston  &  M.  Ry.  v.  Sergeant,  72  tween  particular  parties,  there  can  be 
N.  H.  455,  57  A^.  688  (1904),  quoting  no   such   thing   as   negligence   in   the 
from    Rigby    L.    J.    in    Mowbray  v.  legal  sense  of  the  term." 
Merryweather   (1895),  2  Q.  B.  640,  3.  Sweeny  v.  Old  Col.,  etc.,  Ry.,  10 
fi47,  65  L.  J.  Q.  B.  50.  Allen    (92   Mass.)    368    (1865).     De- 

2.  Tonawanda  Ry.  v.  Hunger,  5  fendant  was  held  to  have  induced 
Den.  (N.  Y.)  255,  49  Am.  Dec.  239  plaintiff  to  cross  the  tracks,  and  was 
(1848).     In  this  case  the  animals  of  thereby  under  a,  duty  of  care  towards 

plaintiff  below  trespassed  upon  the  R.  him;     Indianapolis    Abatoir     Oo.     v. 

R.  track,  and  were  killed.     In  Morris  Neidlinger,  174  Ind.  400,  92  N.  E.  169 

V.  Brown,  111  N.  Y.  318,  326,  18  N.  E.  (1910)  ;  Leighton  v,  Wheeler,  106  Me. 

722,  7  Am.  St.  R.  751    (1888),  it  is  450,  76  At.  916  (1910). 

said:     "But  the  duty  to  be  actively  4.  Smith    v.   Tripp,   13   R.    I.    153 

cautious  and  vigilant  is  relative,  aiid  (1880). 

where  that  duty  has  no  existence  be-  5.  Railroad  Co.  v.  Jones,  96  U.  S. 


478  THE  LAW  OF  TORTS. 

doing  nor  failing  to  do  a-jpaftifnlar  thing  is. a  tort,  unless  it  in- 
vades  some  pprsnn's  legal  rights/ 

512.  Liability  Without  Negligence.  As  a  rule,  the  common 
law  does  not  imiwsp  l^gal  liaT^ility  upon  one  who  inflicts  harm 
upon  another  as  an  incident  .QjLaJaffifuLbJiaiiifiSS  carried  on  with- 
out negligence.^*  Such  liability  has  been  imposed  by  statutes 
some  of  which  have  been  declared  unconstitutional,^''  while  others 
have  been  upheld  as  a  valid  exercise  of  the  police  power. ^° 

513.  Distinguishable  from  Intentional  Wrongdoing.  Negli- 
gence is  of  a  negative  character.  It  does  not  involve  the  idea  of 
a  willful  or  intentional  act  or  omission  on  the  part  of  another. 
The  harm  which  it  causes  is  not  designed  but  inadvertent.  The 
distinction  between  negligence  and  fraud  has  been  stated  as  fol- 
lows :  "  Fraud  is  a  deceitful  practice  or  willful  device,  resorted 
to  with  intent  to  deprive  another  of  his  right,  or  in  some  way  to 
do  him  an  injury.  It  is  always  positive ;  the  mind  concurs  with 
the  act;  what  is  done,  is  done  designedly  and  knowingly.  But  in 
negligence,  whatever  may  be  its  grade,  there  is  no  purpose  to  do 
a  wrongful  act,  or  to  omit  the.  performance  of  a  duty.  There  is, 
however,  an  absence  of  proper  attention,  care  or  skill.  Negligence, 
in  its  various  degrees,  ranges  betweea-pura  accident  and  actual 
fraud,  the  latter  commencing  where  negligence  ends ;  "  ^  though 
it  is  said,  that  "  an  act  may  be  so  grossly  negligent  that  it  may  be 

439,  24  L.  Ed.  506   (1887).     In  this  transaction;"  Sias  v.  Rochester  Ry., 

case,  the  railroad  company's  negli-  169  N.  Y.  118,  62  N.  B.  132,  56  L.  R, 

gence  of  omission  was  held  not  to  A.  850   (1901) ;   Baltimore  &  O.  Ry. 

avail   Jones,  because  the  company  v.  Cox,  66  O.  St  276,  64  N.  E.  119 

did  not  owe  him  any  duty  of  dili-  (1902) ;  Dobbins  v.  M.  K.  &  T.  Ry., 

gence.  91  Tex.  60,  41  S.  W.  62,  38  L.  R.  A. 

6.  Smith  V.  Trimble   (Ky.),  64  S.  573,  66  Am.  St.  R.  856   (1897). 

W.     915      (1901) ;     McCaughna     v.  6a.  Supra,  chap.  Ill,  §  7. 

OwoBso,  etc.,  Co.,  129  Mich.  407,  89  6b.  Ives  v.  South  Buffalo  Ry.  Co., 

N.    W.    73    (1902) ;    Kelly   v.    Mich.  201  N.  Y.  271,  94  N.  E.  431,  34  L.  R. 

Cen.   Ry.,   65   Mich.    186,   31   N.   W.  A.  N.  S.  162   (1911). 

904,  8  Am  St.  R.  876  (1887),  "  Neg-  6c,  Jensen  v.  South  Dak.  C.  Ry., 

ligence  is  in  law  a  relative  term,  25  S.  D.  506,  127  N.  W.  650,  35  L. 

and  implies  the  non-observance  or  R.  A.  N.  S.  1015   (1910),  and  cases 

omicBion  to  perform  a  duty  which  cited  in  opinion  and  in  noie. 

is  prescribed  by  law,  or  it  arises  7.  Beardsley,    J.,    in    Gardner    v. 

from  the  situation   of  the   parties  Heartt,    3    Den.    (N.    Y.)    232,   236 

and  circumstances  surrounding  the  (1846). 
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presumed  to  have  been  willfully  or  intentionally  done." '  It  has 
also  been  said,  "  While  the  term  '  willfuLandjvanton  negligence ' 
means  something  more  than  simply  '  negligence,'  or  even  '  gross 
negligence,'  it  does  not  include  the  element  of  malice,  or  an  actual 
intent  to  injure  another." ' 

514.  Degrees  of  Negligence.  Whether  negligence  is  divisible 
into  degrees,  corresponding  to  degrees  of  care  incumbent  on  the 
defendant,  is  a  question  which  has  elicited  much  discussion  and 
a  great  variety  of  opinions.  Speaking  broadly,  the  various  theories 
may  be  reduced  to  three  classes :  First,  that  there  are  three  degrees 
of  care  required  by  the  law,  slight,  ordinary  and  great ;  and  conse- 
quently there  are  three  degrees  of  negligence, — ^gross,  or  the  failure 
to  exercise  even  slight  care;  ordinary,  or  the  failure  to  exercise 
ordinary  care;  and  slight,  or  the  failure  to  exercise  great  care.*" 

Second,  that  but  two  degrees  of  care  are  required ;  the  care  ordi- 
narily exercised  by  •  a  specialist  in  the  matter  in  hand,  and  the 
care  ordinarily  exercised  by  a  non-specialist  in  the  same  matter. 
A  failure  to  exercise  the  former  of  these  degrees  of  care  is  termed 
ordinary  negligence,  while  a  failure  to  exercise  the  latter  kind  of 
care  is  termed  slight  negligence." 

Third,  that  there  are  no  degrees  of  care  or  of  negligence ;  that 
"  negligence  is,  in  all  cases,  the  same  thing,  namely,  the  absence 
of  due  care."  According  to  this  view,  "  it  is  in  each  case  prac- 
tically a  question  of  fact  for  the  jury,  whether  the  proper  degree  of 
care  has  been  taken — the  jury  being  guided  by  considerations  of 
what  a  reasonable  and  prudent  man  would  have  done  under  the 
circumstances."  '^ 

8,  Hays  V.  Railway,  70  Tex.  602,  safety  of  others  as  to  constitute,  in 
606,  8  S.  W.  491,  8  Am.  S.  R.  624  law,  willful  and  wanton  negli- 
(1888).  gence." 

9.  Sloniker  v.  Great  Nor.  Ry.,  76  10.  Sherofian  and  Redfield,  Negli- 
Minn.  306,  79  N.  W.  168  (1899).  gence  (5th  Ed.),  chap.  Ill;  Whit- 
"  Where  a  person  discovers  another  taker's  Smith,  Negligence  (2d  Ed.), 
in  a  position  of  peril,  although  the  pp.  22-25. 

latter  Is   a   trespasser,   and   negli-  11.  Wharton,  Negligence  (2d  Ed.), 

gently  placed  himself  in  such  posi-  §  636. 

tion,  and  the  former,  after  so  dis-  12.  Clerk  and  Lindsell,  Torts  (2d 

covering  him,  can  by  the  exercise  Ed.),  p.  393.    In  Wilson  v.  Brett,  11 

of    ordinary    care    avoid    injuring  M.   &   W.    115,   12   L.    J.    Ex.    264 

him,  but  omits  to  do  so,  he  evinces  (1843) ,  Rolfe,  B.,  said,  "  I  can  see 

Buch     reckless     disregard    of    the  no    difference    between    negligence 
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515.  While  many  courts  have  expressed  themselves,  during  the 
last  half  century,  in  terms  similar  to  those  quoted  in  the  last  note, 
others  have  expressed  their  approval  of  the  theory,  which  recognizes 
three  degrfifis  of  Tipgligence.  This  theory  was  accepted  without 
question  by  judges  and  legal  writers,  until  recently."  It  com- 
mands the  support  of  some  of  the  best  courts  in  this  country,"  and 
is  recognized  in  various  statutory  provisions  in  many  of  our 
States.^  This  classification,  it  is  submitted,  is  a  desirable  one, 
and  one  that  accords  with  the  various  gradations  of  legal  right,  in- 
vaded by  the  tort  of  negligence.  Accordingly,  in  our  further  dis- 
cussion of  this  topic,  we  shall  use  slight.  Tipgligence  tm  deaignafp 
the  want  of  great  diligencp.j  grnsa  ppgligenfip  to  dpsignatp  th"  '""Tit  ^ 
of  ^alight  diligence,  and  ordinary  npigligence  to  designate  the  want 
of  diligence  between  these  two  fiYtrprnpa^  that  is,  the  want  of  ordi- 
nary  diligence.** 


and  gross  negligence — ^it  is  the 
same  thing,  with  the  addition  of  a 
vituperative  epithet"  Similar 
views  are  expressed  by  Willes  and 
Montague  Smith,  JJ.,  in  Grill  v. 
Gen.  Iron  Screw  Collier  Co.,  L-  R.  1 
0.  P.  612,  35  L.  J.  C.  P.  321  (1866) ; 
hy  Curtis,  J.,  In  Steamboat  New 
World  v.  King,  16  How.  (U.  S.)  469, 
14  L.  Ed.  1019  (1853) ;  and  by  Brad- 
ley, J.,  in  Railroad  v.  Lockwood, 
.17  Wall.  (U.  S.)  357,  21  L.  Ed.  627 
(1873);  and  by  Sanborn,  J.,  in  Pur- 
ple V.  U.  P.  Ry.,  114  Fed.  123,  51 
C.  C.  A.  564  (1902) ;  and  by  Ragan, 
C,  in  Village  of  Culbertson  v.  Hol- 
liday,  50  Neb.  229,  69  N.  W.  853 
(1897) ;  Geo.  N.  Pierce  Co.  v.  Wells 
Fargo  Co.,  189  Fed.  561  (1911). 

13.  Coggs  V.  Bernard,  2  Ld.  Ray. 
909,  Com.  133,  Salk.  26,  Holt,  13 
(1704);  Sir  William  Jones,  Bail- 
ments, p.  21;  Story,  Bailments  (9th 
Ed.),  §  17. 

14.  Redlngton  v.  Pos.  Tel.  Co.,  107 
Cal.  317,  40  Pac.  432,  48  Am.  St.  R. 
132  (1895);  Chicago,  etc.,  Ry. 
V.  Johnson,  103  111.  512,  522,  523 
<1882);  French  v.  Buffalo,  etc.,  Ry., 


4  Keyes,  108,  114,  2  Abb.  App.  Dec. 
(N.  T.)  201  (1868) ;  First  Nat'l  Bank 
of  Carlisle  v.  Graham,  85  Pa.  91, 
27  Am.  R.  628  (1885);  I.  &  G.  N. 
Ry.  V.  Cocke,  46  Tex.  151  (1885). 

15.  Galbraith  v.  West  End  Ry., 
165  Mass.  572,  43  N.  E.  501  (1896), 
citing  several  statutes,  and  declar- 
ing that  it  has  never  been  the  law 
of  that  state  that  gross  negligence 
means  no  more  than  a  want  of  or- 
dinary care;  Slillivan  v.  Boston 
Elec.  Co.,  181  Mass.  294,  63  N.  E. 
904  (1902);  Davis  v.  Atlanta,  etc., 
Ry.,  63  S.  C.  370,  41  S.  E.  468 
(1902);  Walther  v.  Southern  Pac. 
Co.,  159  Cal.  769,  116  Pac.  51,  37  L. 
R.  A.  N.  S.  235,  with  extensive  note 
(1911),  leaving  open  a  switch,  when 
a  passenger  train  was  momentarily 
expected  was  held  to  be  gross  neg- 
ligence. Oklahoma  Complete  Laws 
of  1909,  §§  2940,  2941;  Siefker  v. 
Payshee,  115  La.  953,  40  So.  366,  4 
L.  R.  A.  N.  S.  119  (1905). 

16.  Chicago,  etc.,  Ry.  v.  Johnson, 
103  111.  512,  522-3  (1882);  111.  Cen- 
tral Ry.  v.  Stewart  (Ky.),  63  S.  W. 
596    (1901),    defining    gross    negli- 
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516.  Examples  of  the  Three  Degrees.  The  case  of  National 
Bank  v.  Graham,  referred  to  in  the  last  note,  was  dealt  with  by 
the  Supreme  Court  of  Pennsylvania  as  one  involving  the  liability 
of  a  gratuitous  bailee.  Against  such  a  one,  whether  a  banker,  or 
a  common  carrier,  tbe  bailor  has  not  the  legal  right  which  he 
possesses  against  a  bailee  for  hire.  His  right  is  limited  to  exact- 
ing slight  care,  and  if  the  property  is  harmed  or  lost  while  under 
the  control  of  the  bailee,  the  bailor  is  bound  to  show,  in  a  suit 
for  negligence,  that  the  bailee  did  not  exercise  slight  care  or  dili- 
gence in  guarding  it."  Another  example  of  this  class,  in  which 
^ross  negligence  must  be  proved,  is  afForded  by  the  bare  licensee. 
He  has  not  the  right  to  the  exercise  of  more  than  slight  care  or 
diligence  by  the  licensor.  As  a  general  rule  "  a  licensee  goes  upon 
land  at  his  own  risk,  and  must  take  the  premises  as  he  finds 
them."  ^ 

An  example  of  liability  for  slight  negligence  is  afForded  by  the 
«ommon  carrier  of  passengers  for  hire ;  "  by  the  owner  of  dangerous 
animals ;  ^  and  by  him  who  employs  dangerous  agencies,  such  as 
guns,  explosives  and  the  like.*^     These  persons  are  not  absolute 


gence  as  "  the  failure  to  take  such 
care  as  a  person  of  common  sense 
and  reasonable  skill  in  business, 
but  of  careless  habits,  would  ob- 
serve in  avoiding  injury  to  his  own 
person,  or  life,  under  circumstances 
of  equal  danger;"  Louisville  &  N. 
Ry.  V.  Walden  (Ky.),  74  S.  W.  694 
(1903).  "This  court  has  repeat- 
edly decided  that  gross  negligence 
is  the  absence  of  slight  care ; "  Lock- 
wood  V.  Belle  City  Ry.,  92  Wis.  97, 
111-112,  65  N.  W.  866  (1896),  citing 
earlier  cases  in  that  state  and  ap- 
proving the  three  classes,  slight, 
ordinary  and  gross  negligence.  See 
also  National  Bank  v.  Graham,  100 
U.  S.  699,  25  L.  Ed.  750  (1879), 
affirming  judgment  in  the  same  case 
in  85  Pa.  91  (1877) :  and  declaring 
the  bank  guilty  of  gross  negligence, 
and  holding  that  gross  negligence 
on  the  part  of  a  gratuitous  bailee 
is  a  tort. 

31 


17.  Giblin  v.  McMullen,  L.  R.  2  P. 
C.  317,  337,  38  L.  J.  P.  C.  25  (1868) ; 
Louisville  &  N.  Ry.  v.  Gerson,  102 
Al.  409,  14  So.  873  (1894). 

18.  Reardon  v.  Thompson,  149 
Mass.  267,  21  N.  E.  369  (1889). 

19.  Treadwell  v.  Whittier,  80  Cal. 
574,  585,  22  Pac.  266,  5  L.  R.  A.  498, 
13  Am.  St.  R.  175  (1889);  Warren 
v.  Fitchburg  Ry.,  8  Allen  (90  Mass.) 
227,  85  Am.  Dec.  700  (1864);  Phil. 
&  Reading  Ry.  v.  Derby,  14  How. 
(U.  S.)  468,  486,  14  L.  Ed.  502 
(1852). 

20.  Ficken  v.  Jones,  28  Cal.  618, 
625  (1865);  Baird  v.  Vaughn 
(Tenn.),    15    S.   W.    734    (1890). 

21.  Dixon  v.  Bell,  5  M.  &  S.  198,  17 
R.  R.  308  (1816);  Carter  v.  Towne, 
98  Mass.  567,  96  Am.  Dec.  682 
(1868);  Thomas  v.  Winchester,  S 
N.  Y.  397,  57  Am.  Dec.  455  (1852). 
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insurers  of  the  safety  of  those,  who  are  likely  to  be  harmed  by  the 
prosecution  of  their  business;  but  they  are  bound  to  exercise  an 
extraordinary  degree  of  care,  as  we  shall  see  hereafter — a  degree 
of  care  commensurate  with  the  risk  to  which  their  business  sub- 
jects others. 

An  example  of  liability  for  ordinary  negligence  is  afforded  by 
the  landowner  who  impliedly  invites  persons  upon  his  premises. 
The  measure  of  his  duty  is  to  exercise  reasonable  prudence  and 
care.*^ 

§  2.  Peoving  Negligence. 

517.  Burden  of  Proof.  The  litigant  who  bases  his  case  or  his 
defense  upon  negligence,  is  bound  to  prove  that  his  opponent  was 
negligent.  The  presumption  of  law  is  that  every  person  performs 
his  legal  duty.^'  Accordingly,  the  burden  of  proving  negligence, 
in  any  litigation,  rests  throughout  the  case  on  the  party  asserting 
it ;  although,  as  in  other  cases,  the  burden  of  giving  evidence  may 
shift  from  one  side  to  the  other,  during  the  progress  of  the  trial. 
If  an  ordinary  bailee  of  goods  for  hirfe  is  sued  for  their  loss,  the 
bailor  makes  out  a  prima  fwcie  case  of  negligence  by  evidence  of 
the  bailee's  failure  to  return  the  goods  upon  demand.  If  the 
bailee  then  shows  that  the  goods  were  stolen  from  him  or  destroyed, 
the  prima  facie  case  is  met,  and  plaintiff  must  go  further  and 
prove  that  the  loss  was  due  to  "  some  negligence  or  want  of  care, 
such  as  a  prudent  man  would  take  under  similar  circumstances  of 
his  own  property."  ^ 

22.  Griffen  v.  Manice,  166  N.  T.  17  Sup.  Ct.  707,  41  L.  Ed-  1136 
188,  198,  59  N.  E.  925,  52  L..  R.  A.  (1896),  it  is  said  of  an  employee, 
922,  82  Am.  St.  R.  630  (1901),  dis-  who  sues  his  employer  for  failure 
tinguishing  the  liability  of  a  land-  to  provide  suitable  appliances  : 
owner  for  defects  in  a  passenger  "  The  burden  of  proof  is  on  the 
elevator,  used  for  the  convenience  plaintiff  throughout  the  case  to 
of  those  visiting  the  building,  from  show,  that  the  boiler  and  engine, 
the  liability  of  the  common  carrier  which  exploded,  were  improper  ap- 
of  passengers.  pliances  to  be  used  on  its  railroad 

23.  Huff  V.  Austin,  46  O.  St.  386,  by  defendant;  and  that  by  reason 
387,  21  N.  E.  864,  15  Am.  St  R.  613  of  the  particular  defects,  pointed 
(1889).  out  and  insisted  on  by  plaintiff,  the 

24.  Claflin  v.  Meyer,  75  N.  Y.  260,  boiler  exploded  and  injured  him;" 
31  Am.  R.  467  (1878).  In  Tex.  &  P.  Norfolk,  etc.,  Ry.  v.  Cromer,  99  Va. 
iRy.  V.  Barrett,  166  U.  S.  617,  619,  763,  40  S.  E.  54  (1901). 
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518.  Presumption,  when  Contract  Is  Broken.  The  same  evi- 
dence may  or  may  not  establish  a  prima  facie  case  of  negligence  on 
the  part  of  the  defendant,  according  as  it  shows  a  breach  of  con- 
tract on  the  defendant's  part  or  not.  For  example,  a  stage  coach 
upsets  ;^  or  a  railroad  train  is  suddenly  jolted ;  ^°  or  a  steamship  is 
thrown  with  extraordinary  force  against  a  wharf ;  ^'  or  a  train  is 
derailed  by  obstacles  on  the  track,  or  by  defective  rails  or  defec^ 
tive  rolling  stock ;  ^*  and  a  passenger  is  injured.  The  accident  it- 
self affords  prima  facie  evidence  of  the  carrier's  negligence,  for  he 
contracted  to  carry  the  passenger  safely.  Had  a  servant  of  the 
carrier  been  harmed  in  the  same  accident,  "  a  different  rule  would 
obtain  in  his  case.  The'  fact  of  accident  would  carry  with  it  no 
presumption  of  negligence,  on  the  part  of  the  employer ;  "  and  the 
employee  would  be  bound  to  establish,  as  an  affirmative  fact,  that 
the  employer  had  been  guilty  of  negligence.^'  The  doctrine  ap- 
plied above  against  a  common  carrier  has  been  applied  in  favor  of 
a  guest  against  an  innkeeper.^'^ 

A  similar  difference  is  generally  recognized  "  between  actions 
founded  in  negligence,  where  a  contract  relation  existed  between 
the  parties,  and  those  in  which  the  defendant  owed  no  duty,  other 
than  to  use  such  ordinary  care  and  caution,  as  the  nature  of  the^ 
business  demanded  to  avoid  injury  to  others."  ^ 

25.  Stokes  v.  Saltonstall,  13  Pet.  U.  S.  551,  11  Stip.  Ct.  653,  35  L.  Ed.. 
(U.   S.)    181,  10  L.  Ed.  115   (1839);     270  (1890). 

Boyce  v.  Cal.  Stage  Co.,  25  Cal.  460  28.  Gleeson  v.  Virginia  Mid.  Ry., 

(1864) ;  Wall  v.  Livezay,  6  Col.  465  140  U.  S.  435,  11  Sup.  Ct.  859,  35  L. 

(1882).  Ed.  458    (1890);   Virginia  C.  Ry.  v. 

26.  Railroad  Co.  v.  Pollard,  22  Sanger,  15  Gratt.  (Va.)  230  (1859). 
Wall.  (U.  S.)  341,  22  L.  Ed.  877  29.  Patton  v.  Texas  &  P,  Ry.,  179 
(1874).  In  Loudon  v.  Eighth  Ave.  TJ.  S.  658,  21  Sup.  Ct.  275,  45  L.  Ed. 
Ry.,  162  N.  Y.  380,  56  N.  E.  988  361  (1900) ;  Mountain  Copper  Co.  v. 
(1900),  the  plaintiff  joined  two  VanBuren,  123  Fed.  61,  59  C.  C.  A. 
street  car  companies  in  an  action  279  (1903). 

for  injuries  sustained  in  a  collision.  29a.  Palace  Hotel  Co.  v.  Medart, 

The  court  held  that  a  presumption    87  O.  St. ,  100  N.  E.  317  (1912). 

of   negligence    was    raised    against  SO.  Cosulich  v.  Standard  Oil  Co... 

the  Eighth  Ave.  Co.,  by  the  fact  of  122  N.  Y.  118,  126,  25  N.  E.  259,  19 

the  collision,  as  the  plaintiff  was  its  Am.  St.  R.  475  (1890) ;  Huff  v.  Aus- 

passenger;  but  no  such  presumption  tin,  46  O.  St.  386,  21  N.  E.  864,  15 

arose   against  the  other   company.  Am.  St.  R.  613   (1889) ;   Thompson, 

27.  Inland,  etc.,  Co.  v.  Tolson,  139  S.  D.,  in  10  Cen.  L.  J.  261  (1880); 

Spees  v.  Boggs,  198  Pa.  112,  47  At.. 
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519.  Res  Ipsa  Loquitur.  Except  in  cases,  where  the  defendant 
has  bound  himself  by  contract  to  do  something  safely,  or  where  a 
valid  statute  imposes  a  similar  obligation,'^  the  phrase,  res  ipsa 
loquitur,  is  rarely  to  be  applied  literally.  In  other  words,  the 
plaintiff  rarely  makes  out  a  case  of  negligence  by  merely  showing 
that  some  hamx-has-beeiuinflicted  upon  him  by  an  accident,  in 
connection  with  the  defendant's  affairs.  To  quote  from  a  modem 
decision:  '^  "  In  no  inataTi^A  naTn  fha  harfi  fact  that  an  injury  has 
happened,  of  itself  and  rMMnropri  fvnm  g]!  anrrminrliTig  circum- 
stances,  justify  the  inference  that  the  injury  was  caused  bv  negli- 
gence. It  is  true  that  d^rpot  prnnf  nf  T^oj|r1ijTOTi>.c  ig  not  neccssary. 
Like  any  other  fact,  negligence  may  be  established  by  the  proof  of 
circumstancesjEcam-sadiieh  its  existence  may  be  inferred.  *  *  * 
This  phrase  {res  ipsa  loquitur),  which  literally  translated  means 
that  the  '  thing  speaks  for  itself,'  is  merely  a  short  way  of  saying 

,1;  i.iC  ^''■^""T't'HT^gg  attPT'dR'"t  npon  fin  accident  are  themselves 

of  such,  a  c.haract,er_aRj-r>  jngfify  a  yivy  in   infATT-iTig  negligence  aS 

the  cause  of  that  accident,"  ^ 


875,  52  L.  R.  A.  933,  82  Am.  St.  R. 
792  (1901) ;  Veith  v.  Hope  Salt  Co., 
51  W.  Va.  96,  41  S.  E.  187,  57  L.  R. 
A.  410   (1902). 

81.  Atchinson,  etc.,  Ry.  v.  Mat- 
thews, 174  U.  S.  96,  19  Sup.  Ct.  609, 
43  L.  Ed.  909  (1898) ;  Clark  v.  Rus- 
sell, 97  Fed.  900,  38  C.  C.  A.  541 
(1899),  referring  to  statutes  impos- 
ing liability  upon  railroad  com- 
panies wholly  independent  of  neg- 
ligence; Stewart  v.  Ferguson,  164 
N.  Y.  553,  58  N.  E.  662  (1900); 
Marino  v.  Lehmaier,  173  N.  Y.  530, 
66  N.  E.  572,  61  L.  R.  A.  811  (1903) ; 
True  &  True  Co.  v.  Woda,  201  111. 
315,  66  N.  E.  369  (1903),  violation 
of  city  ordinance  as  to  height  of 
lumber  piles;  Chesley  v.  Nantasket, 
etc.,  Co.,  179  Mass.  469,  61  .\.  E.  50 
(1901),  violation  of  act  of  Congress 
as  to  sounding  bell  or  foghorn; 
Jones  V.  111.  Central  Ry.,  75  Miss. 
970,  23  So.  358  (1898),  violation  of 
ordinance  as  to  speed  of  train;  El- 
more ^.  Seaboard,  etc.,  Co.,  132  N. 


C.  865,  44  S.  E.  620  (1903),  violation 
of  statute  requiring  automatic  coup-  , 
lings;  Kelley  v.  Anderson,  15  S.  D. 
107,  87  N.  W.  579  (1901),  violation 
of  statute  as  to  setting  stubble  iires 
in  certain  months;  Norfolk  Ry.  v. 
Corletto,  100  Va.  355,  41  S.  E.  740 
(1902),  violation  of  statute  as  to 
speed  of  train.  In  all  of  these  cases 
it  was  held,  that  a  prima  facie  case 
of  negligence  is  made  out,  by  evi- 
dence of  the  violation  of  the  stat- 
ute or  ordinance. 

32.  Benedick  v.  Potts,  88  Md.  52, 
40  At.  1067,  41  L.  R.  A.  478   (1898). 

33.  City  of  Atlanta  v.  Stewart,  117 
Ga.  144,  43  S.  E.  443  (1903) ;  Byrne 
V.  Boadle,  2  H.  &  C.  722,  33  L.  J. 
Ex.  13  (1863);  Kearney  v.  London, 
etc.,  Ry.,  L.  R.  5  Q.  B.  441  (1870), 
L.  R.  6  Q.  B.  759,  40  L.  J.  Q.  B.  285 
(1871) ;  Cummings  v.  Nat'l  Furnace 
Co.,  60  Wis.  603,  18  N.  W.  742,  20 
N.  W.  665  (1884) ;  Irvine  v.  Del.,  L. 
&  W.  Ry.,  184  Fed.  665,  106  C.  C.  A. 
600  (1911),  accord. 
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52(>.  A  plaintiff  who  shows  that  he  was  injured  by  the  falling 
of  a  building  into  the  street,'*  or  by  the  falling  of  the  pole  of  a 
toll-gate  as  he  was  passing  thereunder, '°  makes  out  a  prima  facie 
case  of  negligence;  while  one  who  proves  that  he  was  injured  by 
the  bursting  of  a  fly-wheel  used  by  the  defendant,'^  or  the  burst- 
ing of  a  boiler  or  engine,^^  or  the  fall  of  an  elevator,'*  does  not  make 
out  such  a  case.  In  the  one  set  of  cases,  the  circumstances  are  such 
as  to  afford  just  ground  for  a  reagonable onifirence  that  according 
to  ordinary  experience,  the  accident  would  not  have  occurred  ex- 
cept for  want  of  due  care ;  while  in  the  other  set,  they  do  not  war- 
rant such  an  inference.'' 
« 

521.  Functions  of  Court  and  Jury.  A  learned  English  writer, 
after  alluding  to  the  fact  that  the  discussions  concerning  the  several 
functions  of  the  court  and  the  jury,  in  negligence  cases,  have  not 
been  carried  on  by  modern  judges  in  the  manner  best  fitted  to 
promote  the  clear  statement  of  principles,  and  declaring  that  it 
is  difficult  to  sum  up  the  results  of  these  discussions  or  to  recon- 
cile them,  expresses  the  opinion  that  the  tendency  of  modern  ju- 

84.  Mullen  v.   St.  John,  57  N.  T.  107  Cal.  549,  40  Pac.  1020,  29  L.  R. 

567,  15  Am.  R.  530  (1874);  Murray  A.  718   (1895);   Wadsworth  v.  Bos- 

V.  MoShane,  52  Md.  217,  36  Am.  R.  ton  El.  Ry.,  182  Mass.  572,  66  N.  E. 

369  (1879),  a  brick  fell  on  plaintiff  421   (1903) ;    Johnson   v.  Walsh,  83 

from   defendant's   dilapidated  wall.  Minn.    74,    85    N.    W.    910    (1901) ; 

35.  Hyde's  Ferry  Turnpike  Co.  v.  Paynter  v.  Bridgeton,  etc.,  Co.,  67 

Yates,   108   Tenn.   428,  67   S.  W.  69  N.  J.  L.  619,  52  At.  367  (1902) ;  Cole 

(1902).  V.  N.  Y.  Bottling  Co.,  23  App.  Div. 

86.  Plehl  V.  Albany  Ry.,  162  N.  Y.  177  (1897) ;  Weidner  v.  N.  Y.  El. 
617,  57  N.  E.  1122   (1900).  Ry.,   114   N.   Y.   462,  21  N.   E.   1041 

87.  Loses  v.  Buchanan,  51  N.  Y.  (1889) ;  Volkmar  v.  Man.  Ry.,  134 
476,  10  Am  R.  623  (1873/;  Marshall  N.  Y.  418,  31  N.  E.  870,  30  Am.  St. 
V.  Wellwood,  38  N.  J.  L.  339,  20  Am.  R.  678  (1892) ;  Shafer  v.  Lacock,  168 
R.  394  (1876).                                   .  Pa.  497,  32  At.  44,  29  L.  R.  A.  254 

38.  Griffen  v.  Manioc,  166  N.  Y.  (1895) ;  Stearns  v.  Ontario  Spinning 
188,  59  N.  E.  925,  52  L.  R.  A.  922,  Co.,  184  Pa.  519,  39  At.  292,  63  Am. 
82  Am.  St.  R.  630  (1901).  Accord,  St.  R.  807  (1898);  Richmond,  etc., 
Ferguson  v.  Eldlitz,  195  N.  Y.  248,  Ck).  v.  Hudgins,  100  Va.  409,  41  S. 
88  N.  E.  33  (1909).  Contra,  Ed-  E.  736  (1902);  The  Joseph  B. 
wards  v.  Manufacturers"  B.  Co.,  27  Thomas,  86  Fed.  658,  30  C.  C.  A. 
R.  I,  248,  61  At.  646,  2  L..  R.  A.  N.  333,  56  U.  S.  App.  619,  46  L.  R.  A. 
S.  744  (1905).  58   (1898). 

39.  Judson  v.  Giant  Powder  Co., 
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dicial  rulings  in  England  have  been,  if  not  to  enlarge  the  province 
of  the  jury,  to  arrest  the  process  of  curtailing  it.*" 

It  is  doubtful  whether  the  same  tendency  exists  in  this  country /^^ 
True,  courts  will  not  lightly  take  cases  from  the  jury.  "  Jurors 
are  the  recognized  triers  of  questions  of  fact,  and,  ordinarily, 
neg.igence  is  so  far  a  question  of  fact  as  to  be  properly  submitted 
to  and  determined  by  them.  At  the  same  time  the  judge  is  primar- 
ily liable  for  the  just  outcome  of  the  trial.  He  is  not  a  mere  mod- 
erator of  a  town  meeting,  submitting  questions  to  the  jury  for  de- 
termination, nor  simply  ruling  on  the  admissibility  of  testimony, 
but  one  who  in  our  jurisprudence  stands  charged  with  full  re- 
sponsibility. He  has  the  same  opportunity  that  the  jurors  have 
for  seeing  the  witnesses,  for  noting  all  those  matters  in  a  trial 
not  capable  of  record,  and  when  in  his  deliberate  opinion  there  is 
no  excuse  for  a  verdict  save  in  favor  of  one  party,  and  he  so  rules 
by  instruction  to  that  effect,  an  appellate  court  will  pay  large  re- 
spect to  his  judgment."  ^ 

522.  An  admirable  discussion  of  this  topic  is  to  be  found  is  a 
modem  Connecticut  case,*'  an  outline  of  which  is  presented  in  the 
headnotes  as  follows :  "  The  conception  of  negligence  involves  the 
idea  of  a  duty  to  act  in  a  certain  way  towards  others  and  a  viola- 
tion of  that  duty  by  acting  otherwise.    It  involves  the  existence  of 

40.  Pollock,  Torts  (6th  Ed.),  p.  judgment  on  a  verdict  directed  by 
426.  the  trial  court  In  defendant's  favor, 

41.  Hunter  v.  Cooperstown  &  S.  on  the  ground  that  there  was  no 
V.  Ry.,  112  N.  Y.  371,  19  N.  E.  820,  proof  of  due  care,  and  no  facts  were 
8  Am.  St.  R.  75,  2  L.  R.  A.  832  shown  from  which  an  inference  of 
(1889) ;  s  c.  again  126  N.  Y.  18,  26  such  care  could  by  any  possibility 
N.  E.  958,  12  L.  R.  A.  429  (1891).  be  drawn  by  reasonable  men;  No- 
The  judgment  on  a  verdict  for  the  Ian  v.  Newton,  206  Mass.  384,  92 
plaintiff   was   reversed,   because   in  N.  B.  505   (1910). 

the  opinion   of   a  majority  of  the  42.  Brewer,     J.,     in     Patton     v. 

Court  of   Appeals    (a   majority   of  Texas,  etc.,  Ry.,  179  U.  S.  658,  21 

four  to  three   when   the   case   was  Sup.  Ct.  275,  45  L.  Ed.  361   (1900), 

before  that  court  the  second  time),  affirming  a  judgment  upon  a  ver- 

the  evidence  failed  to  make  out  a  diet  for  defendant,  directed  by  the 

case  of  negligence  on  the  part  of  trial  judge,   and   affirmed    by    the 

the  defendant,  and  did  clearly  es-  Circuit  Court  of  Appeals, 

tablish  contributory  negligence  on  43.  Farrell    v.    Waterbury    Horse 

plaintiff's  part.     Gavett  v.   Man.   &  Ry.,   60   Conn.    239,   21   At.   675,   22 

L.  Ry.,  16  Gray  (82  Mass.),  501,  77  At.  544   (1891). 
Am.   Dec.   422    (1860),   affirming   a 
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a  Standard  with  which  the  given  conduct  is  to  be  compared  and 
by  which  it  is  to  be  judged." 

Where  this  standard  is  fixed  by  law,  the  question  whether  the 
conduct  in  violation  of  it  is  negligence,  is  a  question  of  law.  And 
where  the  standard  is  fixed  by  the  general  agreement  of  men's 
judgments,  the  court  will  recognize  and  apply  the  standard  for 
itself.^ 

But  where  it  is  not  so  prescribed  or  fixed,  but  rests  on  the  par- 
ticuar  facts  of  the  case  and  is  to  be  settled  for  the  occasion  by  the 
exercise  of  human  judgment  upon  these  facts,  as  where  the  stand- 
ard is  the  conduct  in  the  same  circumstances  of  a  man  of  ordinary 
prudence,  there  the  question  is  one  of  fact  and  not  of  law."  ** 

§   3.   CONTEIBUTOEY  NEGLIGENCE. 

523.  Consequences  of.  At  common  law,  contributory  negli- 
gence on  the  part  of  the  plaintiff  is  an  absolute  bar  to  his  recovery. 
In  the  language  of  a  learned  judge: "  "  In  an  action  for  injuries 
arising  from  negligence,  it  always  was  a  defense  that  the  plaintiff 
had  failed  to  show  that,  as  between  him  and  the  defendants,  the 
injury  had  happened  solely  by  the  defendant's  negligence.  If  the 
plaintiff  by  some  negligence  on  his  part  directly  contributed  to  the 
injury,  it  was  caused  by  the  joint  negligence  of  both,  and  no 
longer  by  the  sole  negligence  of  the  defendant,  and  that  formed  a 
defense." 

Such  is  not  the  consequence  of  contributory  negligence  in  an 
admirajty  action.  "  In  the  case  of  a  coUisiflu  between  two  vessels 
by  the  fault  of  both,  the  maritime  law  everywhere,  by  what  has 
been  called  the  rusticum  judicium,  apportimis_fiqually:lieiwfien  both 
vessels  the  damages  done  to  both."  *'    It  often  happens  that  the 

44.  Detroit  &  M.  Ry.  v.  Van  Stein-  Crawford,  24  O.  St.  631,  15  Am.  R. 
burg,  17  Mich.  99,  119-123    (1868);    633  (1874). 

Fernandes  v.  Sac  City  Ry.,  52  Cal.  46.  McCully  v.  Clarke,  40  Pa.  399, 

45,  50  (1877).  80  Am.   Dec.   584    (1861):      "When 

45.  Solomon  v.  Manhattan  Ry.,  the  standard  of  care  shifts  with  the 
103  N.  Y.  437,  442,  9  N.  E.  430,  57  circumstances  of  the  case,  it  is  in 
Am.  R.  760  '  (1866) :  "  It  is,  we  its  very  nature  incapable  of  being 
think,  the  general  rule  of  law,  that  determined  as  a  matter  of  law  and 
the  boarding  or  alighting  from  a  must  be  submitted  to  a  jury." 
moving  train  is  presumably  and  47.  Lord  Esher,  M.  R.,  in  Thomas 
generally  a  negligent  act  per  se;"  v.  Quatermaine,  L.  R.  18  Q.  B.  685, 
Fleming  v.  Wes.  Pac.  Ry.,  49  Cal.  688,  56  L.  J.  Q.  B.  340  (1887). 

253   (1874).     Cleveland,  etc.,  Ry.  v.       48.  Ralli  v.  Troop,  157  U.  S.  386, 
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plaintiff  has  his  option  of  suing,  either  in  a  common  law  tribunal 
or  in  an  admiralty  court.  In  such  cases  he  should  not  hesitate  to 
go  into  admiralty,  if  there  is  any  possibility  of  contributory  negli- 
gence on  his  part** 

524.  Burden  of  Proof.  Whether  contributory  negligence  is  an 
affirmative  defense,  or  whether  the  plaintiff  is  bound  to  show,  as  a 
part  of  his  case,  that  he  was  free  from  contributory  negligence,  is 
a  question  upon  which  the  courts  are  divided.  In  England,  it  is 
well  settled  "  that  the  onus  of  proving  affirmatively  that  there  was 
contributory  negligence  on  the  part  of  the  person  injured,  rests,  in 
the  first  instance,  upon  the  defendant,  and  that  in  the  absence  of 
evidence  tending  to  that  conclusion,  the  plaintiff  is  not  bound  to 


406,  15  Sup.  Ct.  657,  39  L.  Ed.  742 
(1894),  citing  The  North  Star,  106 
U.  S.  17  (1882),  which  held  that 
if  the  losses  were  unequal,  the  en- 
tire damage  was  to  be  divided 
equally  between  the  vessels,  and 
half  the  difference  between  their 
respective  losses  was  to  be  decreed 
in  favor  of  the  one  that  suffered 
most,  so  as  to  equalize  the  burden; 
and  the  Max  Morris,  137  U.  S.  1, 
11  Sup.  Ct.  29,  34  L.  Ed.  586  (1890), 
which  left  open  the  question 
whether  the  decree  should  be  for 
exactly  one-half  the  damages,  where 
the  defendant  suffered  no  harm,  or 
whether  a  greater  or  less  portion 
might  be  decreed,  according  as  the 
plaintiff  was  more  or  less  negligent 
than  defendant.  See  The  Victory, 
68  Fed.  395  (1895),  and  Wm.  John- 
son Co.  V.  Johansen,  86  Fed.  886 
(1898),  approving  the  view,  that  the 
liability  of  a  marine  tortfeasor 
"Should  be  measured  by  his  degree 
of  fault;  The  Eugene  F.  Moran,  212 
U.  S.  466,  29  Sup.  Ct.  339  (1909); 
"  The  division  of  damages  in  ad- 
miralty extends  to  what  one  of  the 
vessels  pays  to  the  owners  of  cargo 
on  the  other  vessel  jointly  in  fault." 
Erie  Ey.  Co.  v.  Erie  &  W.  Trans. 


Co.,  204  U.  S.  220,  29  Sup.  Ct.  246 
(1907). 

49.  In  Atlee  v.  Packet  Co.,  21 
Wall.  (U.  S.)  389,  395,  22  L.  Ed.  619 
(1874),  the  court  said:  "  The  plain- 
tiff has  elected  to  bring  his  suit  in 
an  admiralty  court,  which  has  ju- 
risdiction of  the  case  notwithstand- 
ing the  concurrent  right  to  sue  at 
law.  In  this  court,  the  course  of 
proceeding  is,  in  many  respects, 
different  and  the  rules  of  decision 
are  different.  The  mode  of  pleading 
is  different;  the  proceeding  more 
summary  and  informal,  and  neither 
party  has  a  right  to  trial  by  jury. 
An  important  difference,  as  regards 
this  case,  is  the  rule  for  estimating 
damages.  .  .  .  This  rule  of  the 
Admiralty  commends  itself  quite  as 
favorably  in  its  influence  in  secur- 
ing practical  iustice,  as  the  com- 
mon law  rule." 

In  some  States,  the  admiralty 
rule,  or  its  equivalent,  has  been 
adopted  by  statute.  See  Ala.,  etc., 
Ry.  V.  Coggins,  88  Fed.  455  (1898), 
applying  §§  2972,  3034,  of  the  Geor- 
gia Code;  Thornton's  Federal  Em- 
ployers' LiabUity  and  Safety  Appli- 
ance Acts,  for  Federal  and  State; 
Statutes  on  this  topic. 


NEGLIGENCE.  489 

prore  the  negative  in  order  to  entitle  "  him  to  recover.^"  The 
same  rule  has  been  laid  down  by  the  Supreme  Court  of  the  United 
States  °^  and  by  the  courts  of  last  resort  in  a  majority  of  our 
States.^" 

525.  In  many  jurisdictions,  however,  the  burden  is  held  to  be 
upon  the  plaintiff  of  showing  affirmatively,  either  by  direct  evi- 
dence or  by  the  drift  of  surrounding  circumstances,  his  freedom 
from  contributory  negligence.  The  reasoning  leading  to  this  con- 
clusion is  fairly  indicated  in  the  following  extract  from  a  Con- 
necticut case :  "  It  is  necessary  for  the  plaintiff  to  prove,  first,  neg- 
ligence on  the  part  of  the  defendant ;  and  second,  that  the  injury 
to  the  plaintiff  occurred  in  consequence  of  that  negligence.  But  in 
order  to  prove  this  latter  point,  he  must  show  that  such  injury  was 
not  caused,  wholly,  or  in  part  by  his  own  negligence ;  for  although 
the  defendant  was  guilty  of  negligence,  if  the  plaintiff's  negligence 
contributed  essentially 'to  the  injury,  it  is  obvious  that  it  did  not 
occur  by  reason  of  defendant's  negligence.  Hence,  to  say  that  the 
plaintiff  must  show  the  absence  of  contributory  negligence,  is  only 
saying  that  he  must  show  that  the  injury  was  owing  to  the  negli- 
gence of  the  defendant."  ^ 

50.  Lord  Watson  In  Wakelin  v.  West  Virginia,  Utah  and  Wisconsin 
London  &  S.  W.  Ry.,  12  App.  Cas.  follow  the  U.  S.  Supreme  Court.  In 
41,  47,  56  L.  J.  Q.  B.  229  (1886).  Weiss  v.  Penn.  Ry.,  79  Pa.  387,  390 
It  is  said  that  Lord  Bsher  is  the  (1875) ,  Sharswood,  J.,  says,  "  The 
only  English  judge,  who  has  sup-  presumption  of  law  is  that  the 
ported  the  opposite  doctrine.  Clerk  ent  man  would  do  under  the  cir- 
&  Lindsell,  Torts  (2d  Ed.),  p.  438  plaintiff  has  done  all  that  a  prud- 
n.  (i).  cumstances"  to  save  himself  from 

51.  Inland,  etc.,  Co.  v.  Tolson,  139  harm.  Mr.  Beach  declares  (section 
U.  S.  551,  11  Sup.  Ct.  653,  35  L.  Ed.  423)  that  the  statistics  of  litigation 
270  (1890).  show    that    no    such   presumption 

52.  See  Chap.  XV.,  Beach,  Con-  ought  to  be  indulged  in  by  the 
trlbutory  Negligence  (2d  Ed.) ,  courts.  "  When  the  average  plain- 
where  the  authorities  are  classified  tiff  comes  into  court  with  his  action 
analyzed  and  discussed  with  abil-  of  negligence,  the  mathematical 
ity.  Alabama,  Arizona,  Arkansas,  chance  is  more  than  six  to  one,'  at 
California,  Colorado,  Georgia,  Ida-  the  very  lowest,  that  when  the  evi- 
ho,  Kansas,  Kentucky,  Maryland,  dence  is  all  in,  it  will  give  the  de- 
Minnesota,  Missouri,  Nebraska,  New  fendant  'the  verdict  on  the  ground 
Hampshire,  New  Jersey,  Ohio,  Ore-  of  plaintiff's  own  concurring  and 
gon,    Pennsylvania,    Rhode    Island,  participating  default." 

South    Carolina,    Texas,    Vermont,       53.  Park  v.  O'Brien,  23  Conn.  339, 
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Of  course,  in  either  class  of  jurisdictions,  if  the  plaintiff's  own 
evidence  discloses  contributory  negligence  on  his  part,  his  case 
breaks  down,  and  the  defendant  is  entitled  to  a  verdict  or  nonsuit." 

Modem  legislation  has  abolished  the  defense  of  contributory  neg- 
ligence or  modified  it,  in  certain  cases."^ 

526.  What  amounts  to  contributory  negligence  within  the  rule 
which  bars  the  plaintiff's  recovery,  in  cases  where  it  exists,  is  a 
question  which  gave  the  courts  considerable  trouble  for  a  time,  but 
which  appears  to  be  fairly  well  settled  now,  on  both  sides  of  the 
Atlantic."''  The  older-jfiiew  in  England,^'  and  one  which  still  ob- 
tains in  a  few, jurisdictions  in  this  country,^"  is  that_anyjieglagence 
on  the  part  of  the  plaintiff  which  can  be  said  to  have  a  causal 
conneetiaojdth.  his  injury,  whether:,  remote  or^proximate,  is  to  be 
deemed  contributory  negligence  within  the!  rule.  In  other  words, 
the  plaintiff  is  bound  to  prove  that  the  harm  was  due  solely  to  de- 
fendant's  negligence. 

527.  The  present  view  is,  that  contributory  negligence  which 


345  (1852).  la  Brocket  v.  Fair 
Haven  &  W.  Ry.,  73  Conn.  428,  433-4, 
47  At.  763  (1900),  it  is  said,  "When 
an  Injury  to  one  results  from  the 
fault  of  both,  the  equitable  rule 
would  be  that  each  should  suffer  in 
proportion  to  his  wrong.  Buit,  on 
grounds  of  public  policy,  the  law 
lias  established  an  arbitrary  rule 
that  when  the  injury  complained  of 
has  been  caused  by  the  culpable 
negligence  of  both  plaintiff  and  de- 
fendant, it  has  not  been  caused  by 
the  defendant,  and  so  the  plaintiff 
cannot  recover  for  the  injury.  This 
arbitrary  rule  not  only  affects  a 
right  of  action,  but  operates  as  a 
rule  of  evidence."  Other  States  fol- 
lowing this  doctrine  are,  Illinois, 
Indiana,  Iowa,  Louisiana,  Maine, 
Massachusetts,  Michigan,  Missis- 
sippi, New  York  and  North  Caro- 
lina. 

54.  Ryan  v.  Louisville,  etc.,  Ry., 
44  La.  Ann.  806,  11  So.  30  (1892) ; 
Baltimore,  etc.,  Ry.  v.  Whitacre,  35 


O.  St.  627  (1880);  Tolman  v.  Syra- 
cuse, etc.,  Ry.,  98  N.  Y.  198,  50  Am. 
R.  649  (1885) ;  Weiss  v.  Penna.  Ry., 
79  Pa.  387  (1875). 

54a.  It  is  impossible  here  to  de- 
scribe this  legislation  in  detail,  and 
ithe  learned  reader  is  referred  to 
such  works  as  Thornton's  Federal 
Employers'  Liability  and  Safety  Ap- 
pliance Acts  (2d  Ed.),  and  Boyd's 
Workmen's   Compensation. 

54b.  Swords  v.  West  Brownsville, 
233  Pa.  533,  82  At.  780  (1912). 

55.  Martin  v.  Great  Nor.  Ry.,  16 
C.  B.  179,  3  C.  L.  R.  817  (1855); 
Brett,  J.'s  charge  to  the  jury,  in 
Radley  v.  London,  etc.,  Ry.,  as  given 
in  1  App.  Cas.,  at  p.  755  (1876). 

56.  Norfolk  &  W.  Ry.  v.  Cromer,  99 
Va.  763,  40  S.  E.  54  (1901);  "The 
question  to  be  determined  in  every 
case  is  not  whether  the  plaintiif's  neg- 
ligence caused,  but  whether  it  con- 
tributed tT  the  injury  of  which  ha 
complains."  " 


NEGLIGENCE.  4.QI 

<iefeats_jdie  plaintiff  is  negligence  on  his  part,  which^is^a  proxi- 
mat©-cauae.Q£.^s_harm.  In  a  leading  English  case,"  the  follow- 
ing charge  to  the  jury  was  held  to  contain  an  accurate  statement 
of  the  true  doctrine :  "If  hoth  parties  were  equally  to  blame,  and 
the  accident  was  the  result  of  their  joint  negligence,  the  plaintiff 
could  not  be  entitled  to  recover ;  that,  if  the  negligence  or  default 
of  the  plaintiff  was  in  any  degree  the  proximate  cause  of  the  dam- 
age, he  could  not  recover,  however  great  may  have  been  the  negli- 
gence of  the  defendant ;  but  that,  if  the  negligence  of  the  plaintiff  1 
was  only  remotely  connected  with  the  accident,  then  the  questionj 
was  whether  the  defendant  might  not,  by  the  exercise  of  ordinary 
care,  have  avoided  it."  ^* 

The  Supreme  Court  of  the  United  States  has  declared  ^'  that  the 
generally  accepted  and  most  reasonable  rule  of  law  applicable  to 
actions  in  which  the  defense  is  contributory  negligence,  may  be 
thus  stated :  "Although  the  defendant's  negligence  may  have  been 
the  primary  cause  of  the  injury  complained  of,  yet  an  action  for 
■  such  injury  cannot  be  maintained,  if  the  proximate  and  inuBgdiate 
cause  of  the  injury  can  be  traced  to  the  want  of  ordinary  care  and 
caution  in  the  person  injured ;  subject  to  this  qualification,  which 
has  grown  up  in  recent  years,  that  the  contributory  negligence  of 
the  party  injured  will  not  defeat  the  action,  if  it  be  shown  that  de- 
fendant might,  by  the  exercise  of  reasonable  care  and  prudence, 
have  avoided  the  consequences  of  the  injured  party's  negligence."  ^* 

57.  Tuff  V.  Warman,  2  C.  B.  N.  S.  sion  ought  not  to  be  regarded  as  eon- 
740  (1857),  5  C.  B.  N.  S.  573,  27  L.  J.  tributory  negligence  if  it  might,  in 
C.  P.  322   (1858).  the  circumstances  which  actually  hap- 

58.  Approved  in  Radley  v.  London,  pened,  have  been  unattended  by  dan- 
etc.,  Ry.,  1  App.  Cas.  754,  46  L.  Ex.  ger,  but  for  the  defendant's  fault;  and 
573  (1876),  declaring  incorrect,  Mr.  if  it  had  no  proper  connection,  as 
Justice  Brett's  direction  to  the  jury,  cause,  with  the  damage  which  fol- 
that  plaintiff  must  satisfy  them,  that  lowed  as  its  effect." 

the  harm  happened  solely  by  defend-       59,  Grand  Trunk  Ry.  v.  Ives,  144  U. 

ant's  negligence.     In  Spaight  v.  Ted-  S.  408,  429,  12  Sup.  Ct.  679,  36  L.  Ed. 

castle,  6  App.  Cas.   217,  219    (1891),  485   (1892). 

8elbome,  L.  C,  said:     "Great  injus-        60.  The  following  are  a  few  of  the 

tiee  might  be  done,  if  in  applying  the  cases    which    hold    that    contributjry 

doctrine  of  contributory  negligence  to  negligence    must    be    the    proximate 

a   case   of  this  sort    (a  collision  be-  cause  of  the  harm:     Purcell  v.  Chi- 

tween  a  ship  and  a  tug),  the  maxim,  cago,  etc.,  Ry.,  109  la.  629,  80  N.  W. 

causa  proxima,  von  remota,  spectatur,  682,  77  Am.  St.  R.  557  (1899);   Ward 

were  lost  sight  of.    *     *     *    An  omisr  v.  Maine  C.  Ry.,  96  Me.   136,  51  Atl. 
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528.  The  Last  Clear  Chance.  The  qualification,  mentioned  in 
the  foregoing  extract,  is  often  spoken  of  as  the  "  doctrine  of  the 
last  clear  chance."  A  recent  writer,"  after  an  exhaustive  examina- 
tion of  modern  decisions,  summarizes  the  result  as  follows:  '"  The 
foregoing  review  of  authorities,  while  disclosing  much  difference 
of  opinion  with  reference  to  the  ultimate  question  as  to  defendant's 
liability  to  one  guilty  of  negligence,  under  a  given  set  of  facts  and 
circumstances,  seems  nevertheless,  when  proper  distinctions  are 
observed,  to  show  a  decided  tendency  on  the  part  of  the  courts  to 
apply  the  doctrine  of  the  last  clear  chance  to  any  omission  of  duty 
on  the  part  of  defendant,  whether  before  or  after  discovering  the 
peril  in  which  the  plaintiff  or  deceased  had  placed  himself,  or  his 
property,  by  his  antecedent  negligence,  if  the  breach  of  duty  in- 
tervened or  continued  after  the  negligence  of  the  other  party  had 
ceased.  The  criticism  that  is  often  made,  that  the  doctrine  of  the 
last  clear  chance  in  effect  abrogates  the  doctrine  of  contributory 
negligence,  does  not  seem  to  be  well  founded."  ^' 

529.  Cause  of  Danger  Distinguished  from  Cause  of  Harm.    It 

often  happens  that  a  person  puts  himself  in  a  place  which  he 
knows  to  be  dangerous,  or  conducts  himself  without  due  care  in 

947    (1902);  Holwerson  v.  St.  Louis,  465;    note   in    12   Columbia  Law   Re- 

etc,  Ry..  157  Mo.  216,  57  S.  W.  770,  view  729. 

60  L.  R.  A.  850  (1900) ;  Gates  v.  Met-  62.  Harrington  v.  Los  Angeles  Ry., 
St.  Ry.,  168  Mo.  535,  68  S.  W.  906,  140  Cnl.  514,  74  Pac.  15,  6,3  L.  R.  A. 
58  L  R.  A.  447  (1902);  Costello  v.  238  (1903);  Western  &  A.  Ry.  v.  Fer- 
Third  Ave,  Ry.,  161  N.  Y.  317,  55  N.  guson,  113  Ga.  708,  39  S.  E.  306 
E.  897  (1900);  Rider  v.  Syracuse,  (1901);  Bogan  v.  Carolina  Ry.,  129 
etc.,  Ry.,  171  N.  Y.  139,  63  N.  E.  836.  N.  C.  154,  39  S.  E.  808,  55  L.  R.  A. 
58  L.  R.  A.  125  (1902).  see  dissenting  418  (1901),  accord.  Chicago,  B.  &  Q. 
opinion;  Wheeler  v.  Grand  Trunk  Ry.,  Ry.  v.  Lilley,  —  Neb.  — ,  93  N.  W. 
70  N.  H.  607,  50  At.  103  (1901);  Doo-  1012  (1903),  contra.  "To  adopt  the 
little  v.  Southern  Ry.,  62  S.  C.  130,  40  doctrine  of  the  so-called  '  last  clear 
S,  E.  133  (1901);  Cooper  v.  Georgia  chance'  decisions,  would  be  to  re- 
C.  &  N.  Ry.,  61  S.  C.  345,  39  S.  E.  543  quire,  not  only  of  railway  enginemen, 
( 1901 ) ;  Chatanooga  Light  &  Power  but  of  all  other  users  of  dangerous  or 
Co.  v.  Hodges,  109  Tcnn.  331,  70  S.  W.  pondeHous  machinery,  the  constant  ex- 
616  (1902);  Internat.  etc.,  Ry.  v.  ertion  of  that  e.\treme  degree  of  vigi- 
Williams,  20  Tex.  Civ.  App.  587,  50  lance  and  care,  which  ordinarily  pru- 
S.  W.  732  (1899)  ;  Mauch  v.  City  of  dent  men  employ  only  in  cases  of  ex- 
Hartford,  112  Wis.  40,  87  N.  W.  816  treme  and  unusual  peril.  To  our 
(1901).  minds  such  a  requirement  would  b» 
61.  Note  IB  55  L.  R.  A,,  pp.  418-  impracticable  and  imjust.     See  Bour- 
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a  position  of  danger,  and  yet  is  not  guilty  of  contributory  negli- 
gence with  respect  to  an  injury  -which  befalls  him.  A  person 
drives  an  unsafe  horse  near  a  train  of  cars ;  ^  or  becomes  a  rail- 
road passenger,  while  intoxicated ; "  or  takes  a  place  on  a  scaf- 
fold,** or  in  a  ear,''  or  elsewhere  '^  which  he  is  notified  is  dangerous, 
and  is  injured  through  the  defendant's  negligence.  If  at  the  time 
the  mischief  is  done,  the  defendant  was  under  a  duty  of  care  to- 
Tvards  the  plaintiff,  notwithstanding  the  latter's  misconduct ;  and, 
bad  he  discharged  that  duty,  no  injury  would  have  befallen  the 
plaintiff,  then  it  is  clear  that  the  proximate  cause  of  the  injury 
was  defendant's  negligence.  Any  precedent  fault,  on  the  part  of 
the  plaintiff,  was  at  most  a  cause  of  the  danger,  not  a  cause  of  the 
harm.'* 

refcfc  V.  Caiie.  &  X.  W.  Ky.,  152  la.  579,  65.  Smithwick    v.    Hall,    59    Conn. 

132  X.  W.  973,  36  L.  R.  A.  X.  S.  957  261,  21   At.  924,  12  L.  R.  A.  279,  21 

(1911',   10  Mich,  taw  Rev.  245;   Ac-  Am.  St.  R.  104  (1890).    Plaintiff  was 

ton  V.   Fargo  &   M.   Rv..  20  X.   Dak.  warned  not  to  stand  at  a   particular 

434,  125  K.  W.  225  (1910).  place  on  a  scaffold,  because  it  had  no 

63,  Nashua  Iron  Co.  v.  Worcester,  railing  there.  He  was  knocked  from 
etc.,  Ry.  62  N.  H.  159  (1882).  "If  that  point  by  the  falling  of  a  wall, 
line  care  on  the  part  of  either  at  the  due  to  defendant's  negligence.  His 
time  of  Oie  injury  would  prevent  it,  conduct  was  held  not  a  cause  of  his 
the  antecedent  negligence  of  one  or  injury,  but,  a  condition.  ''  If  he  had 
both  parties  is  immaterial,  except  it  not  changed  his  position,  he  might  not 
may  be  as  one  of  the  circumstances  by  have  been  hurl.  And  so,  too,  if  he 
which  the  requisite  measure  of  care  is  had  never  been  born,  or  had  remained 
to  be  determined.  In  such  a  case,  the  at  home,  on  the  day  of  the  injury." 
law  deals  with  their  behavior  in  the  66.  Ky.  Cen.  Ry.  v.  Thomas,  79  Ky. 
situation  in  which  it  finds  them,  at  160,  164,  42  Am.  E.  208  (1880); 
the  time  the  mischief  is  done,  regard-  Dunn  t.  Grand  Tr.  Ry..  58  Me.  187, 
less  of  their  prior  misconduct.  The  4  Am.  R.  267  (1870);  Jones  v.  Chi- 
latter  *  *  *  is  the  cause  of  the  eago,  etc.,  Ry..  43  Minn.  279,  45  N. 
danger:  the  former  is  the  cause  of  the  W.  444  (1890);  X.  Y..  etc.,  Ry.  v. 
injury."  Ball,   53   X.   J.    L.    283,   21    At.    1052 

64.  Wheeler  t.  Grand  Trunk  Ky.,  70  (1893)  ;  Webster  v.  Rome,  etc.,  Ry., 
N.  H.  607.  50  At.  103  (1901).  In  115  X.  Y.  112,  21  X.  E.  725  (1889). 
Smith  T.  Norfolk,  etc,  Ry..  114  N.  C.  67.  Pickett  v.  Lisbon  Falls  Co.,  91 
728,  19  S.  E.  863,  25  L.  R.  A.  287  Me.  268,  39  At.  996  (1898);  Gray  v. 
(1894),  the  plaintiff's  intestate  had  Scott,  66  Pa.  345,  5  Am.  R.  371 
fallen  on  the  defendant's  track  while  (1870)  :  Thomas  v.  San  Pedro,  L.  A. 
intoxicated,  but  defendant  could  not  &  S.  L.  Ry.,  170  Fed.  129  (1909), 
avoid  the  accident  after  discovering  with  full  review  of  authorities. 
him;  Bageard  v.  Consol.  T.  Co.,  64  X.  68.  In  Fla.  So.  Ry.  v.  Hirst,  30  Fla. 
.J.  L.  316,  45  At.  620,  49  L.  R.  A.  424,  1,  11  So.  506,  16  L.  R.  A.  631  (1892), 
81  Am.  St.  R.  498  (1900).                     it  was  held,  however,  that  it  is  con- 
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At  times,  it  is  very  easy  to  apply  this  doctrine,  and  courts  are 
able  in  such  cases  to  declare  tUat  there  was,""  or  was  not,'"  con- 
tributory negligence  on  the  plaintilt'a  part.  At  other  times  the 
members  of  the  court  will  draw  such  diverse  inferences  from  the 
same  evidence,  as  to  lead  to  their  disagreement,  not  only  about  the 
plaintiff's  contributory  negligence,  but  about  the  propriety  of  send- 
ing that  question  to  a  jury.'^ 

530.  Careless  Conduct  Induced  by  Defendant.  When  a  per- 
son's safety  is  imperiled  by  the  negligence  of  another,  and  he  is 
forced  to  act  upon  the  spur  of  the  moment,  without  time  for  re- 
flection or  the  exercise  of  cool  judgment,  all  tbat  is  required  of  him 
is,  that  he  shall  act  with  reasonable  prudence  under  the  condition* 
and  circumstances,  as  they  appear  to  him  at  the  moment.  If  he  so  - 
acts,  "  his  conduct  is  recognized  by  the  law  as  a  consequence  of  the 
defendant's  mismanagement,  for  which  the  latter  is  responsible."  ^^ 
Even  though  the  plaintiff's  conduct  is  of  such  a  character  as  to  be 
clearly  negligent,  but  for  the  choice  of  risks  unjustifiably  put  upon 
him  by  the  defendant,  and  though  that  conduct  be  the  proximate 
cause  of  his  harm,  it  is  not  chargeable  to  him  as  contributory  neg- 
ligence.'* 

tributory   negligence   for  a   passenger  (1899) ;  Martin  v.  W.  U.  Ry.,  23  Wis. 

to  ride  in  an  express  ear,  in  violation  437,     99     Am.     Dec.      189      (1868); 

of  a  known  rule  of  the  company.  Mather  v.  Rillston,  156  U.  S.  391,  15 

69.  Davis  v.  Cal.,  etc.,  Ry.,  105  Cal.  Sup.  Ct.  464,  39  L.  Ed.  414   (1895). 
131,  38  Pac.  647    (1894);   Bait  Con-        71.  Rider  v.  Syracuse,  etc.,  Ry.,  171 
Bol.  Ry.  V.   Foreman,  94  Md.  226,  51  N.  Y.  139,  63  N.  E.  836,  58  L.  R.  A. 
At.  83  (1902);  Meams  V.  Cen.  Ry.  N.  125    (1902);    Hord  v.   Southern  Ry., 
J..,    163    N.    Y.    108,    57    N.    E.    292  129  N.   C.   305,   40   S.   E.   69    (1901). 

( 190O) ;   Houston,  etc.,  Ry.  v.  Clem-  Held  a  question  for  the  jury  in  El- 

mons,    55    Tex.    88,    40    Am.    R.    799  liott  v.   N.   Y.,  N.   H.   &  H.   Ry.,   83 

(1881);   Gahagan  v.  Bos.  &  M.  Ry.,  Conn.  320,  76  At.  298   (1910);  Louis- 

70  N.  H.  441,  50  At.  146,  55  L.  R.  A.  ville  Ry.  Co.  v.  Mitchell,  138  Ky.  190, 

426  (1900)  ;  Sewell  v.  N.  Y.,  etc.,  Ry.,  127  S.  W.  770  (1910). 

171  Mass.  302,  50  N.  E.  541    (1898);        72.  Gannon  v.  N.  Y.,  etc.,  Ry.,   173 

Seyfer  v.  Otoe  County,  66  Neb.  566,  92  Mass.  40,  52  N.  E.   1075,  43  L  R.  A. 

N.   W.   756    (1902);    Gilbert  v.   Erie  833  (1899) ;  Mobus  v.  Town  of  Waits- 

Ry.,  97  Fed.  747   (1899) ;  Leighton  v.  field,  75  Vt.  122,  53  At.  775  (1902). 
Wheeler,    106    Me.    450,    76    At.    916        73,  L.    Wolff   Mfg.    do.    v.    Wilson, 

<1910)-  152  m.  9,  38  N.  E.  694,  26  L.  R.  A. 

70.  Internat'l,  etc.,  Ry.  V.  Williams,  229     (1892);    Sears    v.    Dennis,    10& 
20  Tex.  Civi.  App.  587,  50  S.  W.  732  Mass.  310    (1870);   Ellick  v.  Wilson, 
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531.  The  same  rule  is  applied,  when  the  defenflant's  misconduct 
has  imperiled  the  lives  of  others  than  the  plaintiff.  "  The  law  has 
so  high  regard  for  human  life  that  it  will  not  impute  negligence 
to  an_effQrtjQ..  preserve  it,  unless  made  under  circumstances  con- 
stitutingjashness,  in  the  judgment  of  prudent  persons."  "  And 
when  the  danger  is  imminent,  a  deliberate  balancing  of  chances 
is  not  to  be  expected.  "  The  attendant  circumstances  must  be  re- 
garded; the  alarm,  the  excitement  and  confusion  usually  present 
on  such  occasions;  the  uncertainty  as  to  the  proper  move  to  be 
made;  the  promptness  required,  and  the  liability  to  mistake  as  to- 
what  is  best  to  be  done,  suggest  that  much  latitude  of  judgment 
should  be  allowed  to  those  who  are  thus  forced  by  the  strongest 
dictates  of  humanity  to  decide  and  act  in  sudden  emergencies."  '^ 
The  Supreme  Court  of  Nebraska,'*  referring  to  the  attempt  of  a 
servant,  in  charge  of  a  hand-car,  to  remove  it  from  the  railroad 
track  and  thus  obviate  a  possible  train  wreck,  costing  many  lives, 
said :  "  Such  conduct  was  not  negligence,  but  heroism."  And 
the  N"ew  York  Court  of  Appeals,"  dealing  with  a  case  where  the 
father  had  plunged  into  a  canal  to  save  his  child  who  had  fallen 
through  a  defective  bridge,  declared :  "  It  would  have  been  in 
contradiction  of  the  most  common  facts  in  human  experience,  if 
the  father  had  not  plunged  into  the  canal  to  save  his  child." 

58  Neb.  584,   79  N.   W.   152    (1899);  560,  52  Am.   E.   594    (1884);   Corbin 

Chic,  etc.,  Ry.  v.  Winfrey,  67  Neb.  13,  v.   Philadelphia,   195  Pa.  461,  45  At. 

93  N.  W.  526  (1903)  ;  Coulter  v.  Am.,  1070,  49  L.  E.  A.  715,  78  Am.  St.  R. 

etc.,  Co.,  56  N.  Y.  585   (1874).     Jones  825     (1900);    Gottrill    y\.    Chic,    etc., 

V.  Boyce,  1  Stark.  493,  18  E.  R.  812  Ry.,    47    Wis.    634,    32    Am.    R.    796 

(1816).  (1879). 

74.  Eckert  v.  Long  Is.  Ey.,  43  N.  Y.  76.  Omaha,  etc.,  Ry.  v.  Krayenbuhl, 
502,  3  Am.  E.  731   (1871).  48  Neb.  553,  67  N.  W.  447  (1896). 

75.  Penn.  Co.  v.  Langendorf,  48  O.  77.  Gibney  v.  State,  137  N.  Y.  1,  33 
St.  316,  28  N.  E.  172,  13  L.  R  A.  190,  N.  E.  142,  33  Am.  St.  E.  690,  19  L. 
29  Am.  St.  R.  553  (1891).  Accord.  E.  A.  365  (1893).  The  court  added, 
Cen.  Ey.  v.  Crosby,  74  Ga.  737,  58  "  But  while  the  immediate  cause  of 
Am.  E.  463  (1885);  Penn.  Co.  v.  the  peril  to  which  the  father  exposed 
Eoney,  89  Ind.  453,  46  Am.  E.  173  himself  was  the  peril  of  the  child,  for 
( 1883 ) ;  Peyton  v.  Tex.,  etc.,  Ey.,  41  the  purpose  of  administering  legal 
La.  Ann.  861,  6  So.  690  (1889);  Md.  remedies,  the  cause  of  the  peril  in 
Steel  Co.  V.  Marney,  88  Md.  482,  42  both  cases  may  be  attributed  to  the 
At.  60,  71  Am,.  St.  E.  441,  42  L.  E.  A.  culpable  negligence  of  the  State,  in 
842  (1898);  Linnehan  v.  Sampson,  leaving  the  bridge  in  a  dangerous  oon- 
126  Afass.  506,  30  Am.  E.  692  (1879) ;  dition." 

Donahoe  v.  Wabash,  etc.,  Ey.,  83  Mo. 
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532.  Attempts  to  save  property,  are  not  encouraged  by  the 
courts,  when  they  subject  the  rescuer  to  grave  personal  danger." 
And  where  the  defendant  has  not  been  guilty  of  actionable  negli- 
gence, plaintiff  acquires  no  right  of  suit  against  him,  by  sacrificing 
himself  for  the  benefit  of  a  third  person," 

533.  Forgetfulness  of  Danger.  The  fact,  that  one  has  known 
that  a  particular  source  of  danger  exists,  is  admissible  against  him 
as  evidence  of  contributory  negligence,  in  case  he  voluntarily  sub- 
jects himself  to  the  danger  and  incurs  harm  therefrom.  Such  evi- 
dence, however,  does  not  show  conclusively  that  he  has  been  guilty 
of  contributory  negligence.  If  the  source  of  danger  is  a  defect  in 
the  highway,  the  traveler  is  entitled  to  presume  that  it  has  beea. 
repaired.  Even  if  he  knows  that  it  still  exists,  he  is  not  bound  to 
keep  his  thoughts  fixed  at  all  times  on  such  defect.  Momentary 
forgetfulness  does  not  necessarily  establish  contributory  negli- 
gence,*" although  there  is  now  and  then  a  case  which  seems  to  hold 
that  it  does.*^      ■ 

534.  Assumption  of  Risk.  The  distinction,  between  this  de- 
fense and  that  of  contributory  negligence,  has  been  pointed  out  in 

78.  Cook  V.  Johnson,  58  Mich,  437,  Ind.  102  (1861),  defendant  was 
25  N.  W.  388,  55  Am.  E.  703  (1885i  ;  guilty  of  no  negligence  whatever; 
McGill  V.  Me.,  etc.,  Co.,  70  K  H.  125,  Kelley  v.  Boston,  180  Mass.  233,  62 
46  At.  684  (1900);  Morris  v.  R.  R.  N.  E.  259  (1902).  the  Massachusetts 
Co.,  148  N.  Y.  182,  186,  42  N.  E.  579  statute  imposes  liability  upon  cities, 
(1898);  Chattanooga  Light  Co.  v.  for  defective  highways,  in  favor  only 
Hodges,  109  Tenn.  331,  70  S.  W.  616  of  travelers,  and  plaintifT  was  not  a 
(1902);    Scale  v.   Gulf,   etc.,   Ry.,   65  traveler,  when  she  descended  into  an 

Tex.  274,  57  Am.  R.  602   (1886).     Of.  open  catch-basin,  to  rescue  her  child. 

Berg  V.  Great  Nor.  Ry.,  70  Minn.  272,  80.  Kelly  v.   Blackstone,   147  Mass. 

73    N.    W.    648,    68    Am.    St.    R.    524  448,   18  N.  K  217,  9  Am.  St.  R.  730 

(1897);    Liming  v.   111.,  etc.,   Ry.,   81  (1888);    Maloy    v.    City   of   St.   Paul, 

la.  246,  47  N.   W.   66    (1890);    Pull-  54  Minn.   398.   56  N.   W.  94    (1893); 

man  Car  Co.  v.  Laa«k,   143  111.  242,  Weed  v.  Ballston   Spa.   76  N.  Y.   329 

32  N.  E.  285,  18  L.  R.  A.  215  (1892) ;  (1879)  ;   Kn<«ville  v.  Cox,   103  Tenn. 

Wasmer  v.  D.,  L.  &  W.  Ry.,  80  N.  Y.  368,  53  .S.  \Y.  734   (1899)  ;  McQuillan 

212,  36  Am.  R.  608   (1880),  where  the  v.   City  of  Seattle,   10  Wash.  464,  38 

injured  person,  or  his  representative,  Pac.  1119,  45  Am.  St.  R.  799   (1895); 

recovered;  his  effort  to  save  property  Simonds    v.   Baraboo,  93  Wis.   40,   67 

being  reasonably  prudent  in  the  cir-  N.  W.  40,  57  Am.  St.  R.  895    (1896). 

cumstances.  81.  Davis  v.  Cal.,  etc.,  Ry.,  105  ChL 

79.  Evansvilte,  etc.,  Ry.  v.  Hiatt,  17  131,  38  Pac.  647  (1894). 
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a  former  connection.*^  That  distinction  has  not  always  been  ob- 
served by  the  courts,  and  not  a  few  tribunals,  as  we  saw,  have  de- 
liberately ignored  or  repudiated  it.  Two  Minnesota  cases,*^  re- 
ported in  the  same  volume,  will  illustrate  the  distinction.  In  the 
earlier  of  these  cases,  the  plaintiff,  with  full  and  present  knowledge 
of  the  defective  condition  of  a  sidewalk,  and  of  the  risks  incident 
to  its  use,  voluntarily  attempted  to  walk  upon  it,  when  she  could 
have  gone  around  the  defective  part  easily.  The  court  bed  that 
she  took  her  chances  of  injury — she  voluntarily  assumed  a  known 
risk — and  injury  having  ensued,  she  had  only  herself  to  blame.** 

In  the  latter  case,  the  defect  (a  hole  in  the  sidewalk)  was  tem- 
porarily concealed  by  a  light  snow,  and  the  plaintiff  testified  that 
she  was  not  thinking  of  the  defect  when  she  stepped  into  it  and 
fell.  The  court  held  that  the  case  presented  a  question  for  the 
juiy,  whether  the  plaintiff's  inattention  to  the  known  defect 
amounted  to  contributory  negligence  on  her  part.** 

81a.  Supra,    Chap.    IV,    §    4.      See  292,  45  At.  638   (1900);   Langloia  v. 

Schlemmer  v.  Buffalo,  etc.,  Ey.,  205  Dunn  Worated  Mills,  25  E.  I.  645,  57 

U.  a  1,  27  Sup.  Ct.  407   (1907) ;  and  At.  910   (1904)  ;  Norfolk,  etc.,  Ey.  v. 

same  ease,  220  U.  S.  590,  31  Sup.  Ct.  Marpole,   97   Va,.    594,   34   S.   E.   462 

561  (1911).  (1899). 

82.  Wright  V.  City  of  St.  Cloud,  54  83.  Cf.  Jones  v.  Canal,  etc.,  Co.,  109 

Minn.    94,    55    N.    W.    819    (1893);  La.  213,  33  So.  200   (1902);  Cattano 

Maloy  V.  City  of  St.  Paul,  54  Minn.  v.  Met.  Ey.,  173  N.  Y.  565,  66  N.  E. 

398,  66  N.  W.  94    (1893).     In  Burna  563    (1903).     The   majority   opinion 

V.  Bob.  El.  Ey.,  183  Mass.  96,  66  N.  proceeds  upon  the  theory  that  plain- 

E.   418    (1903),   it  was   held   that  a  tiff  did  not  take  the  risk;  Cincinnati, 

passenger,    who    rode    on    the    front  etc.,  Ey.  v.  Lohe,  68  Oh.  St.  101,  67 

platform,  knowing  that  there  was  a  N.  E.  161    (1903);   Smith  v.  City  of 

sign    on    the    car,    that    "  passengers  New  Castle,  178  Pa.  298,  35  At.  973 

riding   on   the   front   platform   do   so  (1896),  plaintiflF,  it  was  held,  did  not 

at  their  own  risk,"  accepted  the  risk,  take   the   risk,    reversing   decision   of 

There  was  no  evidence  that  the  rule  trial  court;  Phillips  v.  Eitohie  Co.,  31. 

had  been  waived  by  the  company,  as  W.  Va.  477,  7  S.  E.  427  (1888);  Bor- 

in  Sweetland  v.  Lynn  &  B.  Ey.,  177  mann  v.  City  of  Milwaukee,  93  Wieu 

Masa  574,  59  N.  E.  443,  51  L.  E.  A.  522,  67  N.  W.  924    (1896);   Eeed  v. 

783    (1901).     Eisfc  was   assumed   in  Stockmeyer,  74  Fed.  186,  20  C.  C.  A. 

McGorty    v.    Southern,    etc.,    Co.,    69  381,  34  U.  S.  App.  727  (1896). 

Conn.  635,  38  At.  359,  61  Am.  St.  E.  84.  Cf.  Moshenvel  v.  Dist.  Colum- 

62   (1897);  Lamson  v.  Am.  Ax.  &  T.  bia,   191   U.   S.   247,  24  Sup.  Ct.   57 

Co.,    177    Mass.    144,    58   N.    E.    585  (1903);     Van    Duzen    Gas    Co.    v. 

(1900);  Phelps  V.  Chic,  etc.,  Ey.,  122  Schelles,   61   0.   St.    298,   55   N.   E. 

Mich.  171,  81  N.  W.  101   (1899);  Dil-  998  (1899). 
lenberger  v.  Weingartner,  64  N.  J.  L, 
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535.  Compcirative  Negligence.  It  is  well  settled  that  where 
both  the  plaintiff  and  defendant  are  equally  guilty  of  a  mere  want 
of  ordinary  care,  the  plaintiff  cannot  recover.*^  The  negligence  in 
such  cases  is  often  spoken  of  as  concurrent.  Where  the  negligence 
of  the  plaintiff,  however,  is  small  in  comparison  with  that  of  the 
defendant,  although  operating  concurrently  with  it  to  produce  the 
harm,  courts  have  often  remarked  upon  the  harshness  of  the  com- 
mon law  rule  of  contributory  negligence,  and  some  have  substituted 
for  it  a  doctrine  known  as  that  of  comparative  negligence.  It  has 
been  stated  as  follows :  "  The  degrees  of  negligence  must  be  meas- 
ured and  considered,  and  whenever  it  shall  appear  that  the  plain- 
tiff's negligence  is  comparatively  slight  and  that  of  the  defendant 
gross,  he  shall  not  be  deprived  of  his  action."  *^ 

The  doctrine  has  been  rejected  in  the  State  of  its  origin,"  and 
probably  does  not  obtain  now  in  any  jurisdiction.**  It  appears  to 
have  been  the  result  of  an  unsuccessful  attempt  to  state  the  doctrine 
of  decisive  or  proximate  negligence,  already  discussed-*' 

Since  the  publication  of  the  first  edition,  some  jurisdictions 
have  enacted  statutes  adopting  the  comparative  negligence  rule.*'^ 

536.  Young  Children  and  Other  Inc.apables.    A  minor  may  be 

85.  Little  V.  Superior,  etc.,  Ry.,  35  L.  Ed.  270  (1891),  it  Is  said: 
88  Wis.  402,  60  N.  W.  705  (1894).  "The  jury   mlglit    well    be   of   the 

86.  Galena,  etc.,  Ry.  v.  Jacobs,  20  opinion  that  while  there  was  some 
111.  478  (1858) ;  Chicago  v.  Stearns,  negligence  on  his  part,  in  standing 
105  111.  554  (1883).  where  and  as  he  did,  yet,  that  the 

87.  City  of  Lanark  v.  Dougherty,  officers  of  the  boat  knew  just  where 
153  111.  163,  166,  38  N.  E.  892  (1894).  and  how  he  stood,  and  might  have 

88.  It  was  adopted  in  Union  Pac.  avoided  injuring  him,  if  they  had 
Ry.  V.  Rollins,  5  Ks.  167  (1869) ,  used  reasonable  care  to  prevent  the 
but  repudiated  in  Atchison,  etc.,  Ry.  steamboat  from  striking  the  wharf, 
V.  Henry,  57  Kb.  154,  45  Pac.  576  with  unusual  and  unnecessary  vio- 
(1896).  Possibly  It  obtains  in  Ne-  lence.  If  such  were  the  facts,  the 
hraska.  Village  of  Orleans  v.  Perry,  defendant's  negligence  was  the 
24  Neb.  831,  836,  40  N.  W.  417  proximate,  direct,  and  efficient 
(1888).    In  a  few  States,  a  similar  cause  of  the  injury." 

doctrine  has  been  enunciated  in  89a.  Thornton's  Federal  Employ- 
statutes.  See  Pla.  So.  Ry.  v.  Hirst,  ers'  Liability  and  Safety  Appliance 
30  Fla.  1,  11  So.  506,  32  Am.  St.  R.  Acts,  especially  at  p.  412;  Dohr  v. 
17,  16  L.  R.  A.  631  (1892) ;  Ala.,  etc.,  Wisconsin  C.  Ry.,  144  Wis.  545,  129 
By.  V.  Coggins,  88  Fed.  455  (1898).  N.  W.  252  (1911);  9  Mich.  Law  Rev. 

89.  In  Inland,  etc.,  Co.  v.  Tolson,  244. 
139  U.  S.  551.  559,  11  Sup.  Ct  653, 
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guilty  of  contributory  negligence,  whenever  it  is  shown  that  he  is 
capable  of  taking  ordinary  care  of  himself  in  the  situation  in  ques- 
tion. Whether  he  has  such  capacity  is  a  question  of  fact,  although 
the  undisputed  evidence  in  a  particular  case  may  show  to  the  satis- 
faction of  the  court,  either  that  he  was,***  or  that  he  was  not,''  capa- 
ble of  contributory  negligence.  Generally  speaking,  "  the  standard 
of  responsibility  is  the  average  capacity  of  others  of  the  same  age 
and  experience,  and  to  this  standard  a  child  should  be  h^ld,  in  the 
absence  of  evidence  on  the  subject."  '^ 

One,  who  is  so  devoid  of  intelligence,  as  to  be  unable  to  appre- 
hend apparent  danger,  and  to  avoid  exposure  to  it,  cannot  be  guilty 
of  contributory  negligence;  because  he  is  incapable  of  exercising 
care.  Still,  other  persons  are  not  bound  to  observe  special  precau- 
tions for  the  safety  of  such  an  incapable,  unless  they  have  notice  of 
his  incapacity,  or  mental  deficiency .''  When  the  incapacity  comes 
from  voluntary  intoxication,  it  is  no  excuse  for  contributory  negli- 
gence ;  '*  although,  if  the  defendant  knew  of  the  intoxication,  an^ 
could  have  avoided  harming  the  plaintiff,  by  the  exercise  of  due 
care,  his  failure  to  exercise  such  care  will  constitute  decisive  negli- 
gence, and  be  the  proximate  cause  of  the  harm.'° 

90.  Killelea  v.  CaL  H.  Co.,  140  466,  3  L.  R.  A.  385  (1889) ;  Robinson 
Cal.  602,  74  Pac.  157  (1903) ;  Evans  v.  Cone,  22  Vt.  213,  54  Am.  Dec.  67 
V.  Josephine  Mills,  119  Ga.  448,  46  (1850) ;  Kucera  v.  Merrill  L.  Co.,  91 
S.  E.  674  (1904);  Shelley  v.  City  of  Wis.  637,  65  N.  W.  374  (1895). 
Austin, .  74  Tex.  608,  12  S.  W.  753  93.  Worthington  v.  Mencer,  96  AI. 
(1889).  310,     11     So.     72,    17   L.   R.   A.   407 

91.  Carney  v.  Concord  St.  Ry.,  72  (1892). 

N.  H.  364,  57  At  218  (1903) ;  O'Brien        94^  Johnson     v.     Louisville,     etc., 

V.  Wis.  C.  Ry.,  119  Wis.  7,  96  N.  W.  Ry.,  104  Al.  241,  16  So.  75,  53  Am. 

424   (1903);   Kunz  v.  City  of  Troy,  St.  R.   39    (1893);    Burke  v.   Chic, 

104  N.  Y.  344,  10  N.  E.  442,  58  Am.  etc.,  Ry.,  108  111.  App.  565   (1903) ; 

R.  508  (1887).  Meyer    v.    Pac.    Ry.,    40    Mo.    151 

92.  Parker  v.  St.  Ry.,  207  Pa.  438,  (1867) ;  Bageard  v.  Consol.  Tr.  Co.. 
441,  56  At.  1001  (1903) ;  LafEerty  v.  64  N.  J.  L.  316,  45  At.  620,  49  L.  R. 
Third  Ave.  Ry.,  85  App.  Div.  592,  A.  424,  81  Am.  St.  R.  498  (1900); 
598,  83  N.  y.  Supp.  405,  176  N.  Y.  Slnith  v.  Norfolk,  etc.,  Ry.,  114  N. 
594  (1903) ;  Stone  v.  Dry  Dock,  etc.,  C.  728,  19  S.  E.  863,  25  L.  R.  A.  287 
Ry.,    115   N.    Y.   107,   21    N.   E.    712  (1894). 

(1889) ;  Cleveland  Rolling  M.  Co.  v.  95.  Edgerly  v.  Union  St.  Ry..  67 
Corrigan,   46   O.    St   283,   20   N.   E.    N.  H.  312,  36  At.  558  (1892). 
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§  4.    Imputed  Negligence. 

537.  Master  and  Servant.  We  have  seen,  in  an  earlier  chap- 
ter, that  the  negligence  of  the  servant,  using  that" term  in  its  generic 
sense,  is  imputable  to  the  master,  when  the  latter  is  a  defendant. 
It  is  likewise  imputable  to  him  when  he  is  a  plaintiff,  provided, 
as  in  the' former  case,  that  the  negligence  of  the  servant  is  within 
the  apparent  scope  of  his  authority,**  Accordingly,  a  person  who 
sues  for  the  value  of  his  slave,  killed  by  defendant's  negligence, 
may  be  defrated  by  evidence  of  contributory  negligence  on  the 
slave's  part." 

Moreover,  a  husband  who  sues  for  damages  for  the  loss  of  the 
society  and  services  of  his  wife,  as  well  as  for  the  medical  ex- 
penses, due  to  injuries  caused  by  the  defendant's  negligence,  is  sub- 
ject to  the  defense  of  contributory  negligence  by  the  wife." 
Whether  an  action  by  the  wife  for  personal  injuries  is  subject  to 
the  defense  of  contributory  negligence  on  the  husband's  part,  de- 
pends upon  the  question  whether  he  was  acting  as  her  representa- 
tive at  the  time;  at  least,  in  jurisdictiians  where  she  is  entitled  to 
sue  alone,  and  is  also  entitled  to  the  recovery.®  If  the  husband 
must  join  as  a  plaintiff,  and  especially  if  the  recovery  belongs  to 
him,  his  contributory  negligence  will  bar  a  recovery. ^"'•' 

538.  Carrier  and  Passenger.  There  is  some  authority  for  the 
proposition  that  a  passenger  is  so  far  identified  with  the  carrier, 
that  the  negligence  of  the  latter,  or  of  his  servants.  Is  to  be  im- 
puted to  the  passenger;  although  neither  the  carrier  nor  his  em- 
ployees sustain  the  relation  of  servants  to  the  passenger,  but  are  in- 
dependent contractors.^    This  doctrine  has  been  repudiated,  how- 

98.  St.  Louis,  etc.,  Ry.  v.  Hecht,  Winner  v.  Oakland,  158  Pa.  405,  27 

38  Ark.  357  (1882);  Louisville,  etc.,  At.  1110  (1893). 

Ry.  T.  Stommel,  126  Ind.  35,  25  N.  99.  Davis  v.  Guarnieri,  45  O.  St. 

E.  863   (1890) ;   La  Riviere  v.  Pern-  470,  15  N.  E3.  350,  4  Am.  St.  R.  548 

lierton,  46  Minn.   5,  48  N.  W.   406  (1887);    Bailey   v.   City   of  Center- 

<1891);  Puterbaugh  v.  Reasor,  9  O.  ville,    115    la.    271,   88  N.   W.   379 

St.  844  (1859).  (1901). 

97.  Sims  V.  Macon,  etc.,  Ry.,  28  100.  Penn.  Ry.  v.  Goodenough,  55 
Ga.  93   (1859).  N.  J.  L.  577,  28  At.  3,  22  L.  R.  A. 

98.  Chicago,  etc.,  Ry.  v.  Honey,  63  460  (1893). 

Fed.  39,  12  C.  C.  A.  190,  27  U.   S.        1.  Thorogood   v.    Bryan,    8    C.    B. 
App.   196,   26   L.   R.   A.   42    (1894);     115,    18    L.    J.    C.   B.   336    (1849); 
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ever,  in  most  of  the  jurisdictions,  which  once  enforced  it,  and  never 
found  much  favor  in  this  country.^  A  learned  English  judge,  re- 
ferring to  the  reasoning  in  Thorogood  v.  Bryan,  said :  ^  "  I  do  not 
think  it  well  grounded  either  in  law  or  in  fact.  What  kind  of  con- 
trol has  the  passenger  over  the  driver  (c/.  an  omnibus  or  street  car) 
which  would  make  it  reasonable  to  hold  the  former  affected  by  the 
negligence  of  the  latter  ? — ^And  when  it  is  attempted  to  apply  this 
reasoning  to  passengers  travelling  in  steamships  or  on  railways, 
the  unreasonableness  of  such  a  doctrine  is  even  more  glaring." 

539.  Parent  and  Child.  Whether  the  negligence  of  the  parent, 
or  of  one  in  loco  parentis,  should  be  imputed  to  a  child  who  is  in- 
capable of  exercising  care  on  his  behalf,  is  a  question  upon  which 
the  courts  of  this  country  are  divided.  The  argument  in  favor  of 
imputing  the  parent's  contributory  negligence  to  the  child,  as  stated 
in  the  leading  case  on  this  topic  is  as  follows :  The  law  enjoins  the 
duty  of  mutual  care  upon  persons,  who  are  in  the  highway  or  in 


Payne  v.  Chic,  etc.,  Ry.,  39  la.  523 
(1874) ;  Lockliart  v.  Lichtenthaler, 
46  Pa.  151  (1863);  Carlisle  v. 
Sheldon,  38  Vt.  440,  447  (1886).  In 
Cuddy  V.  Horn,  46  Mich.  596,  41  Am. 
R.  178  (1881),  and  Prideaux  v.  Min- 
eral Point,  43  Wis.  513,  28  Am.  R. 
558  (1878),  the  doctrine  is  laid 
down  that  a  passenger  in  a  private 
conveyance  is  Identified  with  the 
driver,  because  if  the  latter  does 
not  obey  the  former's  directions, 
the  passenger  can  refuse  to  commit 
his  safety  any  longer  to  the  driver's 
care. 

2.  The  Bernina,  12  Prob.  Div.  58, 
56  li.  J.  P.  D.  &  A.  17  (1887),  aff'd 
sub  nom.  Mills  v.  Armstrong,  13 
App.  Cas.  1,  57  L.  J.  P.  D.  &  A. 
65  (1888);  Little  v.  Hackett,  116 
U.  S.  366,  6  Sup.  Ct.  391,  29  L.  Ed. 
652  (1886);  Mo.  Pac.  Ry.  v.  Tex. 
Pac.  Ry.,  41  Fed.  316  (1890) ;  Little, 
etc.,  Ry.  V.  Harrell,  58  Ark.  454,  25 
S.  W.  117  (1894);  Larkin  v.  Bur- 
lington, etc.,  Ry.,  85  la.  492,  52  N. 
W.  480   (1892);   Pittsburg,  etc.,  Ry. 


V.  Spence'r,  98  Ind.  186  (1884) ;  Dan- 
ville, etc..  Turnpike  Co.  v.  Stewart, 
2  Met.  (Ky.)  119  (1859) ;  Holzab  v. 
New  Orleans,  etc.,  Co.,  38  La.  Ann. 
185,  58  Am.  R.  177  (1886);  Ran- 
dolph V.  O'lliordon,  155  Mass.  331, 
29  N.  E.  583  (1892) ;  Cuddy  v.  Horn, 
46  Mich.  596,  41  Am.  R.  178  (1881) ; 
Flaherty  v.  Minn.,  etc.,  Ry.,  39  Minn. 
328,  40  N.  W.  160,  12  Am.  St.  R. 
654,  1  L.  R.  A.  680  (1888);  Poplitz 
V.  City  of  St.  Paul,  86  Minn.  373, 
90  N.  W.  794  (1902);  Becke  v.  Mo. 
Pac.  Ry.,  102  Mo.  544,  13  S.  W.  1053, 
9  L.  R.  A.  157  (1890) ;  N  Y.,  etc,  Ry. 
V.  Steinbrenner,  47  N.  J.  L.  161,  54 
Am.  R.  126  (1885);  Chapman  v. 
New  Haven  Ry.,  19  N.  Y.  341,  75 
Am.  Dec.  344  (1859) ;  Dean  v.  Penu. 
Ry.,  129  Pa;  514,  18  At.  718  (1889) ; 
Covington  Tr.  Co.  v  Kelly,  36  O. 
St.  86  (1880);  Makham  v.  Houston, 
etc.,  Co.,  73  Tex.  247,  11  S.  W.  131 
(1889). 

S.  Lord    Herschell    in    Mills    v. 
Armstrong,  13  App.  Cas.  at  p.  8. 
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similar  positions,  where  the  presence  of  either  limits  to  some  ex- 
tent the  freedom  of  action  of  the  other.  Small  children  are  not 
exempt  from  this  rule  when  they  bring  actions  for  redress  of  in- 
juries, and  the  only  way  to  enforce  the  rule  is  to  require  due  care 
from  those  to  whom  the  law  aid  the  necessity  of  the  case  have  dele- 
gated the  exercise  of  that  discretion,  which  the  small  child  does 
not  possess.  Such  a  child,  it  is  said,  is  not  sui  juris.  He  belongs 
to  another,  to  whom  discretion  in  the  care  of  his  person  is  ex- 
clusively confided.  That  person  is  keeper  and  agent  for  this  pur- 
pose ;  and  in  respect  of  third  persons,  his  act  must  be  deemed  that 
of  the  infant;  his  neglect,  the  infant's  neglect.  When  the  infant 
complains  of  wrongs  to  himself,  the  defendant  has  a  right  to  insist 
that  he  should  not  have  been  the  heedless  instrument  of  his  own 
injury.  If  his  proper  agent  and  guardian  has  suffered  him  to  in- 
cur mischief,  it  is  much  more  fair  that  he  should  look  for  redress 
to  that  guardian,  than  that  the  latter  should  negligently  allow  his 
ward  to  be  in  the  way  of  travellers,  or  like  persons,  and  then 
harrass  them  in  courts  of  justice,  recovering  heavy  verdicts  for  his 
own  misconduct.* 

540.  This  argument'has  been  deemed  unsound  by  the  majority 
of  our  courts  which  have  dealt  with  this  question.  It  is  admitted 
that  the  law  puts  the  infant  under  the  care  of  an  adult,  but  how, 
it  is  asked,  can  this  right  to  be  cared  for  and  protected  be  con- 
strued into  an  obligation  to  waive  or  forfeit  any  of  the  infant's 
legal  rights  ?  If  the  parent  or  guardian  were  to  contract  with  the 
defendant,  that  the  latter  should  not  be  liable  to  the  infant  for  any 
harm  inflicted  upon  him  by  the  joint  negligence  of  the  parent  and 
defendant,  such  engagement,  it  is  declared,  would  be  invalid,  both 
i)ecause  it  would  be  against  good  morals,  and,  also,  beyond  the 
legal  authority  of  the  parent.  Moreover,  if  the  parent's  negli- 
gence is  imputable  to  the  infant,  so  as  to  defeat  an  action  for  in- 
juries sustained  by  him,  it  is  equally  imputable,  for  the  purpose  of 

4.  Hartfield   v.    Roper,    21    Wend.  Holly  v.  Bos.  Gaslight  C!o.,  8  Gray 

<N.  Y.)  615  (1839) ;  followed  in  Daly  (74    Mass.)    123,    69    Am.    Dec.    233 

V.  Hintz,  113  Cal.  366,  45  Pac.  693  (1857);  Fitzgerald  v.  St.  Paul,  etc., 

(1896) ;    Atch.,   etc.,  Ry.   v.   Calvert,  Ry.,  29  Minn.  336,  13  N.  W.  168,  43 

52  Ks.  547,  552,  34  Pac.  976  (1893) ;  Am.  R.  212   (1882) ;   Decker  v.  Mc- 

liealie    v.     Lewiston,     62     Me.     468  Sorley,   111   Wis.   91,  86   N.   W.   554 

(1873) ;   Baltimore,  etc.,  Ry.  v.  Mc-  (1901) ;   D.  L.  &  W.  Ry.  v.  Devore, 

Donnell,    43    Md.    534,  551    (1875);  114  Fed.  155,  52  C.  C.  A.  77  (1902)! 
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subjecting  him  to  actions  for  the  harmful  consequences  to  third 
persons  from  such  negligence;  a  conclusion  for  which  there  is  no 
shadow  of  legal  authority.  And,  finally,  it  is  said,  the  conversion 
of  the  infant,  who  is  entirely  free  from  fault,  into  a  wrongdoer 
by  imputation,  it  is  logical  contrivance  uncongenial  with  the 
spirit  of  jurisprudence ;  while  there  is  no  injustice,  no  hardship 
in  requiring  all  wrongdoers  to  be  answerable  to  a  person,  who  is 
incapable  either  of  self-protection,  or  of  being  a  participant  in 
their  misfeasance.' 

Of  course,  when  the  parent  sues,  in  his  own  right,  for  the  loss  of 
the  child's  services,  or  for  expenditures  rendered  necessary  by  the 
child's  injuries,  his  own  negligence  in  caring  for  and  guarding  the 
child  is  a  valid  defense.^ 

§  4a.  Negligence  of  Third  Parties. 

541.  Ordinarily,  a  person  cannot  be  compelled  to  pay  for  the 
Tiegligence  of  another,  unless  that  other  acts  as  his  representative 
or  joins  him  with  his  consent  in  inflicting  the  injury.  At  times, 
however,  the  negligence  of  one  person  unites  with  the  independent 

5.  Newman   v.    Phillipsburg,    etc.,  716    (1884) ;    Warren  v.  Manchester 

Co.,  52  N.  J.  L.  446,  19  At  1102,  8  St.   Ry.,   70   N.   H.   352.  47  At.   735, 

T..  R.  A.  842    (1890).     Accord,  Govt,  with  .full    collection   of   authorities 

St.  Ry.  V.  Hanlon,  53  Al.  70  (1875) ;  (1900) ;    Bottoms   v.   Seaboard,  etc., 

St.   liouis,  etc.,  Ry.  v.   Rexroad,  59  Ry.,  114  N.  C.  699,  19  S.  E.  730,  25 

Ark.    180,    26    S.    W.    1037    (1894);  U   R.  A.   784,   41  Am.    St.    R.    799 

Daley  v.  Norwich,  etc.,  Ry.,  26  Conn.  (1894) ;    Bellefontaine,    etc.,    Ry.    v. 

591,  68  Am.  Dec.  413   (1858);   Chic.  Siiyder,  18  O.  St.  399,  98  Am.  D«c. 

City  Ry.  v.  Wilcox,  138  111.  370,  27  175    (1868);    Galveston,  etc..  Ry.  v. 

N.   E.   899,   21   L.   R.   A.   76    (1889);  Moore,  59   Tex.   64,  46  Am.   R.  265 

City  of  Evansville  v.   Senhenn,  151  (1883) ;    Dicken    v.    Ldveriwol,    etc., 

Ind.  42.  47  N.  E.  634,  68  Am.  St.  R.  Co.,   41   W.   Va.    511,   23    S.   E.   582 

218,  41  L.  R.  A.  728  (1897),  overrul-  (1895);    Robinson    v.    Cone,   22   Vt. 

ing  Pittsburg,  etc.,  Ry.  v.  Vining,  27  213,   54   Am.    Dec.    67    (1850) ;    Chi- 

Ind.  513,  92  Am.  Dec.  269   (18fi7) ;  cage,  etc.,  Ry.  v.  Kowalski,  92  Fed. 

Westerfield  v.  Levis,  43  La.  Ann.  63,  310,  34  C.  C.  A.  1,  with  note  classi- 

9  So.  52  (1891);  Westbrook  v.  Mo-  fying  decisions   (1899). 

bile,  etc.,  Ry.,  66  Miss.  560,  6  So.  6.  Bellefontaine.  etc.,  Ry.  v.  Sny- 

321.  14  Am.  St.  R.  587  (1889) ;  Win-  der,  24  O.  St.  670  (1874) ;  Erie  City 

ters  V.  Kan.  City  Ry.,  99  Mo.  509,  Ry.  v.  Schuster,  113  Pa.  412,  6  At. 

12  S.  W.  652.  6  L.  R.  A.  536,  17  Am.  269,  57  Am.  R.  471  (1886) ;  Williams 

St  R.  591  (1889) ;  Huff  v.  Ames,  16  v.    Tex.,    etc.,    Ry.,    60    Tex.    205 

JJeb.   139,  19  N.  W.  623,  49  Am.  R.  (1883). 
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negligence  of  an  unassoeiated  third  party  to  produce  a  single  in- 
jury to  plaintiff.  What  are  the  latter's  rights,  in  such  a  case, 
against  the  independent  but  concurrent  wrongdoers  ?  '"• 

541a.  Some  courts  have  declined  to  venture  upon  a  general  an- 
swer to  this  question,  insisting  that  each  case  must  be  decided 
upon  its  special  facts.^"  The  majority  view,  however,  may  be 
stated  as  follows :  "  When  two  concurring  causes  produce  an  in- 
jury, which  would  not  have  resulted  in  the  absence  of  either,  the 
party  responsible  for  either  cause  is  liable  for  the  entire  conse- 
quent injury ;  and  this  rule  applies  when  one  of  the  causes  is  the 
act  of  God."  «= 

§  5.  Liability  of  Landownee  oe  Occupier;  and  of  Othkks 
Engaged  in  Extua  Hazakdous  Undertakings. 

542.  Doctrine  of  Rylands  v.  Fletcher.  In  this  leading  English 
case,  it  was  judicially  declared,  ^  "  That  the  true  rule  of  law  is 
that  the  person  who  for  his  own  purposes  brings  on  his  lands,  and 
collects  and  keeps  there  anything  likely  to  do  mischief  if  it  escapes, 
must  keep  it  at  his  peril ;  and  if  he  does  not  do  so,  is  prima  facie 
liable  for  all  the  damage  which  is  the  natural  consequence  of  its 
escape.  He  can  excuse  himself  by  showing  that  the  escape  was 
owing  to  the  plaintiffs  default ;  or,  perhaps,  that  the  escape  was  the 
consequence  of  vis  majors  or  the  act  of  God.'    *    *    *    The  general 

to.  This  question  is  dealt  with  to  S.  293  (1906) ;  Allison  v.  Hobhs,  9« 

some  extent  In  the  chapter  on  Rem-  Me.  26,  51  At  245   (1901) ;  Walton, 

edles,  supra,  H  233.  Witten  &  Graham  v.  Miller's  Adm*!,^ 

6b.  City  of  Louisville   t.   Hart's  109  Va.  210,  63  S.  W.  458,  132  Am. 

Admr..  143  Ky.   171,  136  S.  W.  212  St.  R.  908  (1909). 

(1911).    The  negligence  of  the  city  7.  Blackburn,    J.,    in    Fletcher  t. 

In  the  care  of  its  streets  threw  the  Rylands,  L.  R.  1  Ech.  265,  279-S8*. 

deceased    upon    street    car    tracks,  35  L.  J.  Ex.  154   (1866),  approved 

and  the  negligent  management  of  in  Rylands  v.  Fletcher,  L.  R.  3  H. 

the  car  caused  his  death.    Recovery  L.   330,   339-340,   37   L.   J.   Ex.   HI 

allowed  against  the  city.  (1868),    by    Cairns,    Ld.    Ch.,    and 

6e.  St  Louis  Southwestern  Ry.  v.  Cranworth,  L.  J.;  also  In  Smith  v. 

Mackey,  95  Ark.  297,  129  S.  W.  78  Giddy  (1904),  2  K.  B.  448. 

(1910) ;  Cleveland  C.  C.  &  St  L.  Ry.  8.  Nichols   v.   Marsland,   L.   B.   2 

V.  HilligoBS,  171  Ind.  417,  86  N.  E.  Ex.  1,  46  L.  J.  Ex.  174   (1876),  so 

485,  131  Am  St  R.  258  (1908);  Har-  holds;  and  In  Box  v.  Jubb,  4  Ex.  D. 

rlBon  V.  Kansas  City  Light  Co.,  195  76,  48  L  J.  Ex.  417  (1879),  it  was 

Mo.  606.  93  S.  W.  951,  7  L,  R.  A.  N.  held  that  a  reservoir  owner  is  not 
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Tule,  as  above  stated,  seems  on  principle  just.  The  person  whose 
grass  or  corn  is  eaten  down  by  the  escaping  cattle  of  his  neighbor, 
or  whose  mine  is  flooded  by  the  water  from  his  neighbor's  reservoir,' 
or  whose  cellar  is  invaded  by  the  filth  of  his  neighbor's  privy,  or 
whose  habitation  is  made  unhealthy  by  the  fumes  and  noisome 
vapors  of  his  neighbor's  alkali  works,  is  damnified  without  any 
fault  of  his  own  J  and  it  seems  but  reasonable  and  just  that  the 
neighbor,  who  has  brought  something  on  his  own  property,  which 
was  not  naturally  there,  harmless  to  others  so  long  as  it  is  confined 
to  his  own  property,  but  which  he  knows  to  be  mischievous,  if  it 
gets  on  his  neighbor's,  should  be  obliged  to  make  good  the  damage 
which  ensues  if  he  does  not  succeed  in  confining  it  to  his  own  prop- 
erty. But  for  his  act  in  bringing  it  there,  no  mischief  could  have 
accrued,  and  it  seems  but  just  that  he  should  at  his  peril  keep  it 
there,  so  that  no  mischief  may  accrue ;  or,  answer  for  the  natural, 
and  anticipated  consequences.  And  upon  authority,  this  we  think 
is  established  to  be  the  law,  whether  the  things  so  brought  be  beasts., 
or  water,  or  filth  or  stenches. 

This  bold  generalization  of  Mr.  Justice  Blackburn  has  been  ex- 
travagantly praised  ^^  and  extravagantly  censured.^^  Having  been 
accepted  by  the  House  of  Lords,  it  has  fixed  the  rule  for  England  ; 
and  yet,  we  are  assured,  "  the  tendency  of  later  decisions  has  been 
rather  to  encourage  the  discovery  of  exceptions  than  otherwise. 
*  *  *  'Ro  case  has  been  found,  not  being  closely  similar  in  its 
facts,  or  within  the  same  previously  recognized  category,  in  which 

liable  for  the  escape  of  water  due  sponsiblllty  is  affixed  with  refer- 
to  the  act  of  a  stranger,  which  de-  ence  to  specific  harm,  viz.  (1)  acts 
fendant  had  no  reason  to  anticipate,  done    willfully    with    reference    to 

9.  In    Rylands    v.    Fletcher,    the  that  harm;    (2)   acts  done  at  peril 

plaintiff's  harm   came   from   water  with  reference  to  that  harm;    (3) 

percolating  through  an  ancient  coal  acts  done  negligently  with  reference 

shaft,  long  filled  up  and  not  known  to  that  harm." 

to  defendant  or  his  agents,  from  a  11.  Mr.  Bishop,  in  his  Non-Con- 

reservoir  built  by  defendant  on  his  tract  Law,  §  839,  note  3,  after  quot- 

land.  ing  the   passage   given   above,   re- 

10. Prof essor  Wlgmore,  in  7  Harv.  marks:     "  It  is  needless  to  say  that 

Law  Rev.,  pp.  454,  455,  speaks  of  such  is  not  the  law  in  any  common 

Mr.  Justice  Blackburn's  generaliza-  law  country.    .    .    .    The  reasoning 

tion    as    '"  epochal    in    its    conse-  so  far  as  it  proceeds  on  grounds, 

quences."  He  adds:   "  The  practical  other  than  negligence,  is  the  indl- 

eftect  of  that  great  jurist's  opinion  vidual  reasoning  of  the  judges,  and 

has  been  to  furnish  us  with  three  not  the  reasoning  of  the  law." 
main  categories  of  acts  to  which  re- 
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the  unqualified  rule  of  liability  lyithQut  proof  of  negligence  has 
been  enforced."  ^ 

543.  Rylands  v.  Fletcher  Not  Generally  Approved  in  America. 
While  the  decision  has  been  cited  frequently  by  our  courts,  few  of 
them  have  given  it  unqualified  approval,  while  many  have  em- 
phatically rejected  its  doctrine.  Perhaps  the  supreme  judicial 
court  of  Massachusetts  has  given  it  countenance  beyond  most  of 
our  tribunals,  but  even  in  that  jurisdiction,  the  rule  is  limited,  ap- 
parently, to  cases  of  trespass  and  nuisance.^*  As  thus  limited,  it 
is  neither  novel  nor  objectionable.^* 

In  a  recent  Massachusetts  case,  the  Rylands  v.  Fletcher  rule,  it 
is  said,  applies  only  "  to  unusual  and  extraordinary  uses  of  one's 
property  which  are  so  fraught  with  peril  to  others,  that  the  owner 
should  not  be  permitted  to  adopt  them  for  his  own  purposes,  with- 
out absolutely  protecting  his  neighbors  from  injury  or  loss  by  rea- 
son of  the  use;  *  *  *  unless  be  provides  safeguards  whose 
perfection  he  guarantees,"  ^°  Such  a  rule,  it  was  declared,  is  not 
applicable  to  the  construction  and  maintenance  of  the  walls  of  an 
ordinary  building  near  the  land  of  an  adjacent  owner.  "As  it  is 
desirable  that  buildings  and  fences  should  be  put  up,  the  law  does 
not  throw  the  risk  of  that  act,  any  more  than  of  other  necessary 
conduct,  upon  the  actor,  or  make  every  owner  of  a  structure  insure 

12.  Pollock,  Torts   (6tli  Ed.),  472,  to  fall  upon  travellers;  and  Jutte  v. 

473.  Hughes,  67  N.  Y.  267.  (1876),  where 

IS.  Fitzpatrick     v.     Welch,     174  defendant's  drains  and  privies  dls- 

Mass.  486,  55  N.  E.  178,  48  L.  R.  A.  charged  water  and  filth  upon  plain- 

278    (1899),    where    defendant    col-  tiff's  land. 

lected   water  on   his   roof  and   dls-  14.  Supra,  Chaps.  11  and  14;  also 

charged  it  into  a  gutter,  from  which  ^Berger  v.   Minn.    Gaslight    Co.,    60 

it    necessarily    flowed    upon    plain-  Minn.  296,  301,  62  N.  W.  336  (1895); 

tiff's  land,  unless   diverted  by  de-  "  It  is  only  those  things,  the  nat- 

f endant.    Said  Holmes,  C.  J. :    "  The  ural   tendency  of   which   is    to   be- 

danger  Is  so  manifest,  so  constant  come  a  nuisance,  or  to  do  mischief, 

and  so  great  as  to  impose  upon  de-  if   they    escape,    which    the    owner 

f endant  the  duty  of  preventing,  at  keeps   at  his  peril;"  thus  limiting 

his  peril,  harm    from    coming    to  Cahlll  v.  Eastman,  18  Minn.  324,  10 

pass."     He   cited    Shipley   v.   Fifty  Am.  R.  184  (1872),  which  followed 

Associates,  106  Mass.  194,  8  Am.  R.  Rylands   v.   Fletcher. 

318   (1870),  where  defendant  main-  1&.  Ainsworth  v.  Lakin,  180  Mass. 

tained  a  French   roof,  so  near  the  397,  62  N.  E.  746,  57  L.  R.  A.  132 

street,   as   to   cause   snow   and   Ice  (1902). 
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against  all  that  may  happen,  however  little  to  be  foreseen."  ^*  The 
duty  of  a  land  owner,  or  occupier,  in  such  case  of  lawful  use,  is  to 
make  the  conditions  safe,  so  far  as  it  can  be  done  by  the  exercise 
of  ordinary  care. 

If,  however,  the  walls  of  a  building  become  ruinous  and  thus  a 
nuisance  to  neighbors,  or  those  lawfully  near  them,  the  owner  is 
under  the  duty  of  not  suffering  the  structure  to  remain,  without 
using  such  care  in  the  maintenance  of  it  as  will  absolutely  prevent 
injuries,  except  from  such  causes  as  vis  major,  acts  of  publio 
enemies,  or  wrongful  acts  of  third  persons,  which  human  foresight 
could  not  reasonably  be  expected  to  anticipate  and  prevent." '" 

544.  The  New  York  Court  of  Appeals  has  refused  to  accept  the 
rule  laid  down  in  Kylands  v.  Fletcher,  declaring  that  it  is  in  direct 
conflict  with  the  law  as  settled  in  this  country.'*  Similar  disap- 
proval of  the  rule  has  been  expressed  by  the  courts  of  last  resort 
in  other  States.*'  In  the  'New  Jersey  case,  cited  in  the  last  note, 
it  is  said :  "  The  fallacy  in  the  process  of  .argument  by  which 
judgment  is  reached,  in  the  case  of  Fletcher  v.  Eylands,  appears 
to  consist  in  this :  that  the  rule  mainly  applicable  to  a  class  of  cases, 
which  should  be  regarded  as,  in  a  great  degree  exceptional,  is  ampli- 
fied into  a  general  if  not  universal  principle."  Let  us  consider 
these  exceptional  cases. 

545.  Liability  for  Cattle  and  Nuisances.  We  have  seen  in  a 
former  chapter  ^^  that  a  person  acts  at  his  peril  in  maintaining  a 
nuisance ;  and,  in  another  chapter,^'  that  the  owner  of  trespassing 
cattle  is  answerable  for  all  the  harm  done  by  them,  whether  he 
have  notice  of  their  disposition  to  do  the  particular  harm  or  not. 
But  we  also  saw,  that  the  owner  of  cattle  is  not  liable  for  harm 
done  by  them  while  driven  along  the  highway  without  negligence 
on  his  part,  and  without  notice  of  their  viciousness ;  nor  is  he  liable 
for  mischief  done  by  them  to  the  person  or  personal  property  of 

16.  Quinn      v.      Crimmings,      171  '     18.  Losee  v  Buchanan,  51  N.  Y. 
Mass.  255,  50  N.  E.  624,  42  L.  R.  A.  476,  487,  10  Am.  R.  623   (1873). 
101,  68  Am.  St.  R.  420  (1898).  19.  Brown    v.    Collins,    53    N.    H. 

17.  Alnsworth  v.  Lakln,  180  Mass.  442,  16  Am.  R.  372,  and  note  (1873) ; 
397,  62  N.  E.  748,  57  L.  R.  A.  132  Marshall  v.  WeHwood,  38  N.  J.  L. 
(1902);  Simmons  v.  Everson,  124  N.  339,  20  Am.  R.  394  (1876). 

Y.  319,  26  N.  E.  911,  21  Am.  St  R.       20.  Chapter  XIV. 
€77  (1891).  21.  Chapter  XI. 
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another,  at  other  times,  when  the  action  is  not  one  of  trespass  quare 
■plausum  fregit,  without  proof  that  he  had  notice  of  their  vicious- 
ness,  or  that  he  was  otherwise  negligent.^^ 

Clearly  it  cannot  be  said  that  the  common  law  imposed  upon  the 
owner  of  cattle  the  liability  of  an  insurer  against  all  damage  done 
by  them,  if  they  escaped  from  his  land.^^ 

546.  Vicious  Animals.  When  these  are  not  useful  for  any  law- 
ful purpose,  or  are  so  kept,  as  to  be  a  menace  to  human  beings, 
while  engaged  in  lawful  pursuits,  they  are  fairly  classed  as  a 
nuisance.  Hence  they  may  be  killed  without  incurring  liability ; 
and,  if  they  do  damage,  their  owner  or  responsible  keeper  must 
answer  therefor.^* 

When,  however,  the  vicious  animal,  such  as  a  watch-dog,  may 
be  lawfully  kept  for  useful  purposes,  the  liability  of  the  owner  or 
keeper  is  for  negligence  in  the  manner  of  keeping  it.^^  He  is,  of 
course,  bound  to  exercise  a  degree  of  care,  commensurate  w'.th  the 
danger  to  others  which  will  follow  the  dog's  escape  from  his  cus- 
tody, to  so  secure  it  that  it  will  not  injure  anyone  who  does  not 
unlawfully  provoke  or  intermeddle  with  it,  or  invite  an  attack 
from  it.^* 

22.  Van  Leuven  v.  Lyke,  1  N.  Y.  223,  48  N.  E.  524  (1897) ;  Hayes  v. 
515,  516,  49  Am.  Dec.  346  (1848);  Smith,  62  O.  St  161,  182,  56  N.  B. 
Annapolis,  etc.,  Ry.  v.  Baldwin,  60  879  (1900) ;  Crowley  v.  Groonell,  73 
Md.  88,  45  Am.  R.  711   (1882).  Vt.  45,  50  At  546,  55  L.  R.  A.  876. 

23.  In  Chapter  XI,  It  was  shown  86  Am.  St.  R.  790  (1901),  a  big  dog 
that  custom  and  legislation  have  whose  assault  may  have  been  play- 
modified  the  common  law  liability  ful,  but  was  dangerous. 

of  cattle  owners  materially.  26.  DeGray  v.  Murray,  69  N.  J.  L. 

24.  Jones  v.  Carey,  9  Houst.  458,  55  At.  237  (1903) ;  Worthen  v. 
(Del.)  214,  31  At  976  (1891);  Aid-  Love,  60  Vt  285,  14  At  461  (1888). 
rich  V.  Wright  53  N.  H.  398,  16  Am.  In  some  States  the  liability  of  the 
R.  339  (1873) ;  MuUer  v.  McKesson,  owner  or  keeper  of  dogs  has  been 
73  N.  Y.  195,  29  Am.  R.  129  (1878).  made  nearly  absolute.   See  Dillehay 

25.  Knickerbocker  Ice  Co.  v.  Finn,  v.  Hickey  (Ky.),  71  S.  W.  1  (1902); 
80  Fed.  483  (1897) ;  Baldwin  v.  En-  Carroll  v.  Marcoux,  98  Me.  259,  56 
sign,  49  Conn.  113,  44  Am.  R.  205  At  848  (1903) ;  Riley  v.  Harris,  177 
(1881);  Hahnke  v.  Friederick,  140.  Mass.  163,  58  N.  E.  584  (1900); 
N.  Y.  224,  35  N.  E.  487  (1893) ;  Du-  Jenkinson  v.  Coggins,  123  Mich.  7, 
val  v.  Barnaby,  75  App.  Dlv.  154,  81  N.  W.  974  (1900);  Peck  v  Wil- 
77  N.  Y.  Supp.  337,  11  N.  Y.  Anno-  Hams,  24  R.  I.  583,  54  At  381 
tated  Cas.  227  and  note  (1902);  Be-  (1903). 

noit  V.   Troy,   etc.,  Ry.,  154  N.  Y. 
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547.  Care  of  Fire  and  Electricity.  The  common  law  held  the 
person  starting  a  fire,  even  for  necessary  and  lawful  purposes,  to  an 
absolute  responsibility  for  its  consequences.  The  doctrine  of  a 
carefully  considered  case,  decided  in  1400  A.  D.,^'  is  thus  stated  in 
Belle's  Abridgment :  "  If  my  fire  by  misfortune  burns  the  goods 
of  another  man,  he  shall  have  an  action  against  me.  *  *  *  If 
my  servant  pat  a  candle  or  other  Bre  in  a  place  in  my  house  and  it 
falls  and  burns  my  house  and  the  house  of  my  neighbor,  an  action 
on  the  case  lies  against  me."  ^*  The  only  defense  available  to  the 
one,  on  whose  premises  a  fire  originated,  was  tHat  the  fire  was  dye 
to  the  unauthorized  act  of  a  stranger,  or  of  one  for  whose  act  de- 
fendant was  not  legally  answerable. 

This  doctrine  was  modified  by  statute  in  1707,'°  so  as  to  exempt 
land  owners  from  liability  for  accidental  fires;  but. for  the  conse-  f- 
quences  of  fire  negligently  or  intentionally  started  for  any  purpose, 
the  originator  is  absolutely  liable  still,'^  save  in  cases  where  he  has  ^ 
received  statutory  authority  to  maintain  a  fire,  as  in  the  case  of 
railroad  companies.'^ 

The  same  extraordinary  liability  rests  upon  one,  who  brings  elec- 
tricity upon  his  premises,  whence  it  escapes  to  the  harm  of  his 
neighbors.''  "  While  the  convenience  of  electric  and  telephone 
wires  is  obvious  *  *  *  a  company  should  not  be  relieved,  on 
the  ground  of  expense,  from  the  duty  of  exercising  a  reasonable 
degree  of  care  to  maintain  proper  insulation  and  thereby  prevent 
accidents  reasonably  to  be  apprehended."  ^"^ 

In  this  country,  the  common  law  liability  for  fire  has  never 
been  enforced.  A  person  does  not  start  a  fire  on  his  land  at  his 
peril.  If  it  spreads  beyond  his  premises  and  harms  others,  his 
liability  for  the  harm  must  be  grounded  on  his  negligence.     The 

27.  Beaulieu  v.  Finglam,  2  H.  IV.,  Lyndhurst's  understanding  o€  the 
18  pi.  6.  statutes. 

28.  Action  Sur.  Case,  Pur.  Fewe,  S2.  Jones  v.  Festlniog  Ry.,  L.  R. 
B.  1  and  3.  3  Q.  B.  733.  37  L.  J.  Q.  B.  214  (1868) ; 

89.  Allen  v.  Stephenson,  1  Lutw.  Powell  v.  Fall,  5  Q.  B.  D.  597,  49 
90  (1700).  L.  J.  Q.  B.  428  (1880). 

90.  Chap.  31,  Sec.  6,  of  6  Anne,  33.  Nat.  Tel.  Co.  v.  Baker  (1893). 
superceded  by  14  Geo.  3,  Chap.  78,  2  Ch.  186,  62  L.  J.  Ch.  699. 

Sec.  86.  33a.  Braun  v.  Buffalo  Gen.  Elec. 

81.  Fllliter  v.  Phippard,  11  Q.  B.  Co.,   200   N.   Y.   484.   94  N.   a  20(i 

347,  17   L.   J.  Q.   B.   89    (1847),  re-  (1911). 
Jecting      Blackstone's      and     Lord 
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same  is  true  of  his  liability  for  electricity  escaping  from  his  con- 
trol. In  both  cases,  however,  the  care  which  he  must  exercise  in 
guarding  the  dangerous  element  varies  with  the  hazard  to  which 
it  exposes  others.^*  (Some  courts  treat  him  as  an  insurer  against 
its  harm.'** 

In  some  States  the  liability  for  the  consequences  of  fire  is  regu- 
lated by  statute.'^ 

548.  Liability  for  Explosives.  This,  under  the  doctrine  of 
Eylands  v.  Fletcher,  should  be  absolute,  and  such  seems  to  be  the 
holding  in  England.^'  In  this  country,  the  liability  is  absolute, 
only  when  the  defendant's  conduct  amounts  to  the  maintenance  of 
a  nuisance."  Otherwise,  his  liability  is  for  negligence.  If  he  is 
ignorant  of  the  character  of  the  explosive,  and  his  ignorance  is  not 
due  to  fault  on  his  part,  his  duty  of  care  is  fixed  by  the  apparent 
character  of  the  article.'*     Otherwise,  he  is  bound  to  exercise  a 


34.  St.  Louis,  etc.,  Ry.  v.  Yonley, 
53  Ark.  503,  14  S.  W.  800  (1890) ; 
Burroughs  v.  Housatonic  Ry.,  15 
Conn.  124,  38  Am.  Dec.  64  (1842); 
Hauch  v.  Hernandez,  41  La.  Ann. 
992,  6  So.  783  (1889) ;  Batchelder  v. 
Hea^an,  18  Me.  32  (1840);  Hewey 
V.  Nourse,  54  Me.  257  (1866) ;  Clark 
V.  Foot,  8  Johns.  (N.  Y.)  421  (1811). 
Liability  for  electricity.  Southern 
BeJl  Tel.  Ck>.  v.  McTyer,  137  Al.  601, 
34  So.  1020  (1903);  Knowlton  v. 
Des  Moines,  etc.,  Co.,  117  la.  451,  90 
N.  W.  818  (1902) ;  Thomas  v.  Mays- 
ville  Gas  Co.,  108  Ky.  224,  56  S.  W. 
154  (1900) ;  Gerrish  v.  Whitfield,  72 
N.  H.  222,  55  At  551  (1903) ;  Mitch- 
el|  V.  Raleigh  Blec.  Co.,  129  N.  C. 
166,  39  S.  E.  801  (1901;  Daltry  v. 
Media  Elec.  Co.,  208  Pa.  403,  57  At. 
833  (1904);  Cumberland,  etc.,  C!o.  v. 
United  Elec.  Ry.,  93  Tenn.  492,  29 
S.  W.  104,  27  L.  R.  A.  236  (1894); 
Joyce,  Electric  Law,  Chap.  22. 

91a.  C!apital  Gas  Co.  t.  Davis,  138 
Ky.  628.  128  S.  W.  1062  (1910),  in- 
jured party  was  guilty  of  contrib- 
utory negligence;  Booker  v.  South- 


west Mo.  Ry.,  144  Mo.  App.  273,  128 
S.  W.  1012   (1910). 

35.  Shearman  &  Redfield,  Negli- 
gence (5th  Ed.),  sec.  671,  and  au- 
thorities there  cited. 

36.  Clerk  and  Lindsell,  Torts  (2d 
Ed.),  375. 

37.  Heeg  v.  Licht,  80  N.  Y.  579,  36 
Am.  R.  654  (1880);  and  authorities 
cited  dn  the  chapter  on  Nuisance. 

38.  The  Nitro-Glycerine  Case,  15 
Wall.  (U.  S.)  524,  21  L.  Ed.  206 
(1872).  The  third  head  note  is  as 
follows:  "Where  there  is  nothing 
to  excite  the  suspicion  of  a  com- 
mon carrier  as  to  the  contents  of  a 
package,  it  is  not  negligence  .  .  . 
to  handle  it  in  the  same  manner  as 
other  packages,  of  similar  outward 
appearance,  are  handled."  At  p. 
538,  after  referring  to  cases  arising 
from  fire,  blasting  and  similar 
causes,  the  court  says:  "The  rule 
deducible  from  them  is,  that  the 
measure  of  care  against  accident, 
which  one  must  take  to  avoid  re- 
sponsibility, is  that  which  a  person 
of    ordinary    prudence    and    caution 
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degree  of  care  commensurate  with  the  hazard  to  which  his  posses- 
sion, nse  or  sale  of  the  explosive  subjects  others,^'  who  are  free 
from  contributory  fault.*" 

549.  Poisons  and  Other  Dangerous  Articles.  Here,  again,  the 
liability,  of  the  manufacturer,  seller,  lender  or  user  is  not  that  of  an 
insurer  of  safety.  He  does  not  act  at  his  peril  in  lawfully  making, 
selling,  lending,  or  using  such  articles.  He  does  incur  liability, 
however,  even  to  persons  with  whom  he  has  no  contract  relations, 
when  he  fails  to  exercise  such  care  as  is  fairly  necessary  to  the  pro- 
tection of  others  against  the  extraordinary  hazard  to  which  these 
articles  subject  them.*^     Accordingly,  if  a  drug  dealer  sells  to  a 


would  use,  if  his  own  interests  were 
to  be  affected,  and  the  whole  risk 
were  his  own."     In  Wells  v.  Gal- 
lagher, 144  Ala.   363,  39   So.  747,  3 
L.  R.  A.  N.  S.  759  (1905),  it  is  held 
that  one  who  leaves  a  bomb  in  a 
public  highway,  is  liable  for  inju- 
ries to  a  boy  who  picks  it  up,  car- 
ries it  to  an  adjacent  yard  and  ex- 
plodes it.    But  see  Jacobs  v.  N.  Y., 
N  H.  &  H.  Ry.,  212  Mass.  96,  98  N. 
B.  688,  40  L.  R.  A.  N.  S.  41  (1912). 
39.  Carter  v.  Towne,  98  Mass.  567, 
96  Am.  Dec.  682    (1868);   Wellington 
V.  Downer  Ker.  Oil  Co.,  104  Mass.  64 
(1870)  ;  Weiser  v.  Holzman,  33  Wash. 
87,  73  Pac.   797    (1903).     In  the  last 
cited    case,    plalntiflF    alleged    "  rogli- 
gence  in  the  manufacture  and  bottling 
of     a     dangerous     explosive,     called 
champagne  eider;  "  and  the  complaint 
was  held  upon   demurrer   to   state   a 
good    cause    of    action.      Torgesen    v. 
Schultz,  192  N.  Y.  156,  84  N.  E.  956, 
18  L.  R.  A.  N.  S.  726   (1908),  siphon 
bottle   of   aerated   water;    O'Neill   v. 
James,  138  Mich.  567,  101  N.  W.  828, 
68  L.  R.  A.  342,  110  Am.  St.  R.  321 
(1904),  bottle  of  champagne  cider,  de- 
fendant's negligence  for  the  jury  upon 
the  evidence.    In  Walker  v.  Chic,  etc., 
Ry.,  71  la.  658,  33  N.  W.  224  (1887), 
plaintiff   failed,   because   she   did   not 
give  evidence  of  negligence  on  defend- 


ant's part.  See  Binford  v.  Johnson, 
82  Ind.  426,  48  Am.  R.  508  (1882); 
Waters-Pierce  Oil  Co.  v.  Davis,  24 
Tex.  Civ.  App.  508,  60  S.  W.  453 
(1900);  Smith  v.  Clark  Hardware 
Co.,  100  Ga.  163,  28  S.  E.  73,  39  L.  R. 
A.  607   (1897). 

40.  Birmingham  Water  Works  Co. 
V.  Hubbard,  85  Ala.  179,  4  So.  607 
(1887);  the  jury  exonerated  the 
plaintiff  from  contributory  negli- 
gence. In  Carter  v.  Towne,  103 
Mass.  507  (1870),  it  appeared  that 
the  plaintiff,  a  child  of  eight,  had 
handed  gun-powder  to  her  mother, 
after  buying  it  from  the  defendant, 
and  thus  the  latter  escaped  the  lia- 
bility, which  he  was  held  in  98  Mass. 
567,  supra,  to  have  incurred;  his 
negligent  sale,  and  delivery  to  the 
child,  was  not  the  proximate  cause  of 
the  child's  injury  from  the  explosion. 
See  Gartin  v.  Meredith,  153  Ind.  16, 
63  N.  E.  936   (1897). 

41.  Salisbury  v.  Erie  Ry.,  66  N.  J. 
L.  233,  50  At.  117,  55  L.  R.  A.  578, 
88  Am.  St.  R.  480  (1911);  defend- 
ant held  liable  for-  negligent  use  of 
handcar,  by  one  to  whom  foreman  had 
loaned  it;  Winkler  v.  Car.  &  N.  W. 
Ry.,  126  N.  C.  370,  35  Si  E.  621,  78 
Am.  St.  R.  663  (1900);  defendant 
held  liable  for  negligently  maintain- 
ing a  barbwire  fence. 
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druggist  a  jar  of  belladonna,  negligently  labeled  "  extract  of  dan- 
delion," he  is  liable  to  any  one  who  sustains  injury  by  using  the 
drug  as  dandelion.^  Again,  a  person,  who  sells  or  rents  an  article, 
which  he  knows,  or  is  legaliy  bound  to  know,  is  imminently  dan- 
gerous to  life  or  limb,  to  another,  without  giving  notice  of  its 
qualities,  is  liable  to  any  person  who  suffers  injury  therefrom, 
which  might  have  been  reasonably  anticipated."  Especially  is 
this  true,  when  the  defendant  has  been  guilty  of  fraudulent  or 
unjustifiable  concealment  of  dangerous  defects.** 

550.  Cases  coming  within  these  principles  are  to  be  distin- 
guished from  those  falling  within  the  general  rule  that  a  contractor, 
manufacturer,  vendor  or  bailor  is  not  liable  to  third  parties,  who 
have  no  contractual  relations  with  him,  for  negligence,  as  dis- 
tinguished from  fraudulent  or  wanton  conduct  in  the  construction, 
manufacture,  sale  or  bailment  of  property.*^    It  is  frequently  diffi- 

42.  Thomas  v.  Winchester,  6  N.  Y.  Dec.  404  (1856);  Elkins  v.  MoKean, 
397,  57  Am.  Dec.  455  (1852);  Accord,  79  Pa.  493  (1875);  Elliott  v.  Hall, 
Blood-Balm  Oo.  v.  Cooper,  83  Ga.  457,  15  Q.  B.  D.  315,  54  I*  J.  Q.  B.  518 
10  S.  E.  118,  5  L.  R.  A.  612,  20  Am.  (1885)  ;  Parry  v.  Smith,  4  C.  P.  D. 
St.  R.  324  (1889) ;  Norton  v.  Sewall,  325,  48  L.  J.  C.  P.  731  (1879);  Ward 
106  Mass.  143,  8  Am.  R.  298  (1870);  v.  Pullman,  Co.,  138  Ky.  554,  128  S. 
Davis  V.  Guarnieri,  45  O.  St.  470,  15  W.  606,  25  L.  R.  A.  N.  S.  343  (1910)  ; 
N.  E.  350,  4  Am.  St.  R.  548  ( 1887 ) ;  Olds  Motor  Works  v.  Shaffer,  145  Ky. 
Wise  V.  Morgan,  101  Tenn.  273,  48  616,  140  S.  W.  1047,  37  L.  R.  A.  N.  S. 
S.  W.  971  (1898) ;  Peters  v.  Johnson,  560  (1911),  defective  auto  seat;  Stat- 
50  W.  Va.  644,  41  S.  E.  190,  57  L.  R.  ler  v.  Ray  Mfg.  Co.,  195  N.  Y.  478, 
A.  428  (1902);  George  v.  Skivington,  88  N,.  E.  1063  (1909),  coffee  urn  for 
L.  R.  5  Ex.  1,  38  L.  J.  Ex.  8  (1869) ;  boiling  large  quantity  at  hotd. 
Roberts  v.  Anheuser-Busch  Brewing  44.  Langridge  v.  Levy,  2  M.  &  W. 
Association,  211  Mass.  449,  98  N.  E.  519,  46  R.  R.  693  (1837);  Schubert 
95    (1912).  v.  J.  R.  Clark  Co.,  49  Minn.  331,  51 

43.  Lewis  V.  Terry,  111  Cal.  39,  43  N.  W.  1103,  15  L.  R.  A.  818,  32  Am. 
Pac.  398,  31  L.  R.  A.  220,  52  Am.  St.  St  R.  559  (1892);  Kahner  v.  Otis 
R.  146  (1896),  a  folding  bed;  Hayes  Elevator  Co.,  96  App.  Div.  169,  89  N. 
v.  Phil..,  etc.,  Ry.,  150  Mass.  457,  23  Y.  Supp.  185  (1904);  contra,  Kuell- 
N.  E.  225  (1890);  Necker  v.  Harvey,  ing  v.  Roderick  Lean  Mfg.  Co.,  88 
49  Mich.  517,  14  N.  W.  503  (1883);  App.  Div.  (N.  Y.)  309  (1903). 
Barrett  v.  I«,ke  Ont.  Co.,  174  N.  Y.  45.  Heizer  v.  Kingsland,  etc.,  06., 
310,  66  N.  E.  968,  61  L.  R.  A.  829  110  Mo.  605,  19  S.  W.  630,  15  L.  R. 
(1903);  Schutte  v.  United  Elec.  Co.,  A.  821,  33  Am.  St.  R.  481  (1892); 
68  N.  J.  L.  435,  53  At.  204  (1902)  ;  Curtin  v.  Somerset,  140  Pa.  70,  21  At. 
CSarson  v.  Godley,  26  Pa.  Ill,  67  Am.  244,  12  L.  R.  A.  322,  23  Am.  St  R. 
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cult  to  determine  to  which  of  the  foregoing  classes  a  particular 
case  belongs,  and  different  courts  have  drawn  inconsistent  inier- 
«nces  from  similar  states  of  fact.  But  the  rule  of  law  applicable 
when  the  question  of  fact  has  been  settled,  is  not  in  dispute. 

When  the  sale  of  the  article  is  prohibited  by  statute,  because  of 
its  dangerous  character,  the  original  seller  will  usually  be  liable 
to  remote  parties  injured  by  its  use,  though  that  use  be  brought 
about  by  interveners,  who  are  also  liable.**"' 

551.  Common  Carriers,  Liverymen,  Caterers,  etc.  Persons  en- 
gaged in  the  foregoing  and  similar  callings,  whose  business  directly 
involves  the  personal  saiety  and  lives  of  others,  and  who  assume  to 
be  specially  skilled  in  their  occupations,*'  are  bound,  it  is  said,"  to 
exercise  "  the  most  watchful  care  and  the  most  active  diligence ; 
anything  short  of  this  is  negligence  and  carelessness,  and  would 
furnish  clear  ground  of  liability  if  an  injury  was  thereby  sus- 
tained."    This  doctrine  has  been  applied  with  no  little  rigor  to 

220    (1891);    McCaffrey  v.  Mossberg,  case    of    caterer.      Physicians    are 

etc.,  Co.,  23  R.  I.  381,  50  At.  651,  55  bound  to  exercise  such  skill  and  care, 

li  R.  A.  822  (1901);  Bragdon  v.  Per-  as   are  exercised   generally   by   physi- 

kins-Campbell  Co.,  87  Fod.  109,  58  U.  cians   of  ordinary   care   and   skill,   in 

S.  App.  91,  30  C.  C.  A.  567    (1898);  similar  circumstances.     Burk  v.  FoB- 

Stand.    Oil   Co.   v.   Murray,    119   Fed.  ter,  114  Ky.  20,  69  S.  W.  1096  (1902)  ; 

572,  57  V.  C.  A.  1,  with  valuable  note  Gillette  v.  Tucker,  67  O.  St.   106,.  65 

(1902)  ;  Huset  v.  J.  I.  Case,  etc.,  Co.,  Nu  E.  865  (1902).   This  duty  is  owing 

126  Fed.  865,  57  C.  C.  A.  237   (1903),  to    the    person    treated,    whether    the 

a    very   valuable   case.      See   also   Ul-  physician  is  employed  by  such  person, 

ahowski  v.   Hill,  61  N.  J.  L.  375,  39  or    by    a    third    party;     Harriott    v. 

At.  904   (]898>  ;  Styles  v.  F.  R.  Long  Plimpton,  166  Mass.  586,  44  N.  E.  992 

Co.,    70    N.    .J.    L.    301.    57    At.    448  (1896),      employed      by      prospective 

(1904);   Slattery  v.  Colgate,  25  R.  I.  father-in-law;    Dubois  v.   Decker,   130 

220,  55  At.  6.39   (1903).  N.  Y.  325,  29  N.  E.  313,  14  L.  U.  A. 

4Sa.  Pizgo  V.  Wiemann,  149  Wis.  429  ( 1891) ,  employed  by  a  hospital. 
235,  134  N.  W.  899,  38  L.  R.  A.  N.  S.  47.  Hadley  v.  Cross,  34  Vt.  586, 
678  (1912),  toy  pistols;  Waters-  588,  80  Am.  Dec.  699  (1861);  livery- 
Pierce  Oil  Co.  V.  Deselms,  212  U.  S.  ™en  are  not  insurers,  however,  of  the 
159,  29  Sup.  Ct.  270,  53  L.  Ed.  453  safety  of  their  patrona  They  are  lia- 
(1909),  petroleum  which  did  not  con-  ble  only  for  negligence;  Copeland  v. 
form  to  statutory  standard;  Haley  v.  Draper,  157  Mass.  558,  39  N.  E.  944, 
Swift  &  Co.,  —  Wis.  — ,  140  S.  W.  19  L.  R.  A.  283,  34  Am.  St.  R.  314 
292  (1913),  adulterated  food,  sold  in  (1893),.  Although  slight  negligence 
viol'ation  of  statute.  may  be  enough.  Home  v.  Meakin,  115 

46.  Bishop  v.  Weber.  139  Mass.  411,  Mass.    326    (1874);    Conn   v.    Huns- 

1  N.  E.   154,  52  Am.  R.  715    (1885),  berger,  224  Pa.  154.  73  At.  324. 
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common  carriers,  who  employ  modern  methods  of  transportation. 
While  they  are  not  insurers  of  the  safety,  even  of  passengers  with 
whom  they  have  contracted,  they  are  bound  to  exercise  a  degree  { 
of  care  and  vigilance,  commensurate  with  the  risk  which  their  } 
route,  their  rate  of  speed,  and  the  other  conditions,  for  which  they  '• 
are  responsible,  subject  third  persons,  whether  passengers  or  those 
having  no  contract  relation  with  them.     At  times,  this  requires 
from  them  the  "  exercise  of  extraordinary  vigilance  aided  by  the 
highest  skill,"  and  they  are  liable  for  "  the  slightest  negligence  or 
fault  in  this  regard."  *^    At  other  times  "  a  less  degree  of  care  is 
required,"  they  are  "  bound  simply  to  exercise  ordinary  care  in 
view  of  the  dangers  to  be  apprehended."  ** 

The  tort  liability  of  caterers,  restauranters  and  innkeepers  to 
their  patrons  for  unwholesome  food  rests  upon  negligence,"* 
although,  as  stated  at  the  opening  of  this  paragraph,  they  are  bound 
to  use  the  most  watchful  care  and  due  skill  in  selecting,  preparing 
and  serving  f  ood.^'" 

552.  Liability  of  Landowners  to  Lawful  Passers-By.     In  the 

absence  of  a  statute  imposing  specific  duties  upon  landowners  and 

48.  Penn.  Co.  v.  Roy,  102  U.  S.  451,  Y.  443,  450,  20  N.  E.  383,  3  L.  R.  A. 
456,  26  L.  Ed.  141  (1880)  ;  Ingalls  v.  74  (1889).  Accord,  Arfc.  Mid.  Ry.  v. 
Bills,  9  Met.  (59  Mass.)  1,  43  Am.  Canman,  52  Ark.  517,  13  8.  W.  280 
Dec.  346  (1845);  Hegeman  v.  West-  (1889).  In  the  New  York  ease,  the 
em  Ry.,  13  N.  Y.  9,  64  Am.  Dee.  517  negligence  consisted   in   allowing   the 

(1855) ;  B.  &  O.  Ry.  v.  Wightman,  29  steps   of   a    station   stairway   to    be- 

Gratt  (Va.)   431,  445,  26  Am.  R.  384  come  slippery.     In  the  Arkansas  case, 

(1877);      "The       slightest      neglect,  the   plaintiff    contended   that   it   was 

against   which    human    prudence   and  negligence    to    run    mixed    passenger 

foresight  might  have  guarded,  and  by  and  freight  trains. 

reason  of  which  his  death  may  have        49a,  Sheffer  v.  WiUoughhy,  163  III. 

been    occasioned,    renders   such     com-  518,  45  N.  E.  253,  34  L.  R.  A.  464,  54 

pany     liable    in     damages     for     such  Am.   St.   R.   483    (1896);    Bigelow  v. 

death;"  Searle  v.  Kanawha  Ry.,  32  W.  Maine  Cen.  Ry.,  Me.  85  At. 

Va.   370,  9   S.   E.  248,    (1884);    Red-  396     (1912);    Crocker    v.    Baltimore 

head  v.  Midland  Ry.,  L.  R.  4  Q.  B.  Dairy  Lunch  Co.,         Mass.         ,  100 

379,  38  L  J.  Q.  B.  169    (1869);   Hy-  N.  E.  1079  (1913). 
man  v.  Nye,  6  Q.  B.  D.  685,  44  L.  T.       49b.  Pantaze  v.  West,        Ala. 

919    (1881);    Glennen  v.  Boston  El.  61  So.  42   (1913);  Doyle  v.  Fuerst  & 

Ry.,  207  Mass.  497,  93  N.  E.  700,  32  Kraemer,  129  La.  838,  56  So.  906,  4a 

L.  R.  A.  N.  S.  470   (1911).  L.  R.  A.  N.  S.  480  (1911). 

49.  Kelly  v.  Manhattan  Ry.,  112  N. 
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occupiers,'"  they  are  not  absolutely  liable  to  persons  lawfully  pass- 
ing by  their  premises,  for  harm  sustained  by  such  persons  from, 
causes  originating  thereon,  unless  these  sources  of  harm  are  nui- 
sances,'^ or  unless  the  harm  is  due  to  an  act  of  trespass  for  whick 
the  landowner  is  responsible.'^  The  measure  of  duty  resting  upon, 
the  landowner,  in  other  than  these  exceptional  cases,  is  to  make  a, 
reasonable  and  proper  use  of  his  land.  Whether  he  has  been  negli- 
gent in  the  performance  of  this  duty ;  whether  his  use  of  his  land 
is  an  unnecessary  interference  with  the  rights  of  passers-by,  and 
subjects  them  to  unnecessary  danger,  must  depend  upon  the  facts 
of  each  case.'^  When  he  has  been  thus  negligent,  and  his  miscon- 
duct has  caused  harm  to  a  lawful  passer-by,  he  must  answer  for  it.'* 

553-  Liability  of  Landowner  to  Invited  Persons.  Towards 
those  expressly  or  impliedly  invited  upon  one's  premises,  for- 
mutual  advantage,  the  inviter  owes  the  duty  of  ordinary  care.  He^ 
is  not  the  insurer  of  their  safety,  nor  is  he  bound  to  exercise  extraor- 
dinary care  in  guarding  them  from  harm,  unless  the  nature  of  his^ 
enterprise  subjects  them  to  extraordinary  danger.  Nor  is  he  bound, 
to  guard  them  against  harm,  to  which  they  unnecessarily  expose; 
themselves.  But  he  is  under  the  duty  of  having  those  parts  of  his. 
premises  to  which  they  are  invited  in  a  reasonably  safe  condition 
for  them." 

50.  Smith  V.  Milwaukee,  etc.  Ex-  frightening  p]aintiff"s  horses,  ani 
change,  91  Wia.  360,  64  N.  W.  1041,  thereby  caused  them  to  run  away_ 
30  L.  R.  A.  504,  51  Am.  St.  R.  912  Jury  found  this  conduct  was  willful 
(1895).  and  wanton. 

51.  Parker  v.  Union  Woolen  Co.,  42  54.  Crogan  v.  Schiele,  53  Conn.  186,. 
C5onn.  399,  402    (1875).  55   Am.    R.    88    (1885);    Haughey   v^ 

52.  Smethurst  v.  Barton  Square  Hart,  62  la.  96,  17  N.  W.  189  (1883) ; 
Church,  148  Mass.  261,  19  N.  E.  387,  Detzur  v.  Stroh  Brewing  Co.,  119 
2  L.  R.  A  695,  12  Am.  St.  R.  550  Mich.  282,  77  N.  W.  948,  44  L.  R.  A. 
(1889).  500     (1899);    Jager   v.    Adams,    123 

53.  Wolf  V.  DesMoines  Elec.  Co.,  Mass.  26,  25  Am.  R.  7  (1877);  WeK 
126  la.  659,  98  N.  W.  301  (1904)  ;  Icr  v.  McCormick,  52  N.  J.  L.  470,  1» 
Morris  v.  Whipple,  183  Mass.  27,  69  At.  1101,  8  L.  E.  A.  798  (1890)  p 
N.  E.  199  (1903);  Fielders  v.  Nor.  Beck  v.  Carter,  68  N.  Y.  283,  23  Am- 
Jersey  Ey.,  68  N.  J.  L.  343,  53  At.  E.  175  (1877);  Crowley  v.  Rochester 
404,  59  i.  R.  A.  455,  96  Am.  St.  E.  Fireworks  Co.,  183  N.  Y.  353,  76  N. 
552  (1902);  Brendle  v.  Spencer,  125  E.  470,  3  L.  E.  A.  N.  S.  330  (1906). 
N.  C.  474,  34  S.  E.  635  (1899).  De-  65.  Indemauer  v.  Dames,  L.  E.  1  C. 
fendant  blew  a  -locomotive  whistle,  P.  274,  35  L.  J.  O.  P.  184  (1866)  ;  L.. 
near  the  highway,  for  the  purpose  of  E.  2  O.  P.   311,  36  L.  J.   C.  P.   181 
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This  class  of  persons  includes  those  who  enter  stores,  or  hotels, 
or  other  business  places,  in  accordance  with  ordinary  lusage;  * 
tenants  of  portions  of  a  building  and  their  business  callers ;  °'  per- 
sons calling  to  pay  or  collect  debts,  or  make  estimates  for  work  in 
the  customary  manner ;  ^  and  others  of  like  sort.  Whether  a  per- 
son is  within  this  class,  or  upon  premises  as  a  mere  licensee,  ap- 
pears to  depend  upon  the  application  to  the  facts  of  the  particular 
ease  of  "  the  principle  that  invitation  is  inferred,  where  there  is  a 
common  interest  or  mutual  advantage,  while  a  license  is  inferred, 
where  the  object  is  the  mere  pleasure  or  benefit  of  the  person  using 
the  premises."  ^ 

554.  Liability  to  Licensees.  Inasumch  as  a  licensee  is  upon  the 
premises  of  another  for  his  own  benefit  or  pleasure,  we  should  ex- 
pect the  licensor  to  be  liable  only  for  gross  negligence.  And  such 
is  the  view  taken  in  England,  and,  generally,  in  this  country.  He 
who  is  receiving  the  gratuitous  favors  of  another  has  no  such  rela- 
tion to  him,  it  is  said,  as  to  create  a  duty  to  make  safer  or  better, 
than  it  happens  to  be,  the  place  where  hospitality  is  tendered.  The 
licensee  must  take  the  premises  as  he  finds  them.'"     At  most,  he 

(1867);    Cretan   v   Schiele,   53   Conn.  Mass.    302,    45    X.    E.     923      (1897); 

186,  1  At.  899,  55  Am.  R.  88   (1885) ;  Swords  v.  Edgar,  59  N.  Y.  28,  17  Am. 

D'Araico  V.  City  of  Boston,  176  Mass.  R.   295    (1874);    Stenberg   v.    Wilcox, 

599,   58   N.    E.    158    (1900)  ;    Land   v.  96  Tenn.   163,  33  S.  W.  917,  24  L.  R. 

Fitzgerald,  68  N.  J.  L.  28,  52  At.  229  A.    615     (1896);    Miller    v.    Hancock 

(1902)  ;  Springfield  Elee.  L.  &  P.  Co.  (1893),  2  Q.  B.  177.     In  Hart  v.  Cole, 

-V.  Calvert,  231  111.  290,  83  N.  E.  184,  156  Mass.  475,  31  N.  E.  645,  16  L.  R. 

14  L.  R.  A.  N.  S.  782   (1907).  A.  557   (1892),  it  was  held  that  a  per- 

56.  Sweeney  v.  Old  Colony  Ry.,  10  son  attending  a  wake,  without  special 
Allen  (Mass.)  368,  87  Am.  Dec.  644  request,  was  not  an  invited  persou 
<  1865 ) ;  Brotherton  v.  Manhat.  Beach  within  the  rule. 

Co..  48  Neb.  563,  67  N.  W.  479  58.  Peake  v.  Bucll.  90  Wia^  508,  63 
(1896),  S.  C.  50  Neb.  214,  68  N,  W.  N.  W.  1053,  48  Am.  St.  R.  946  (1895). 
757  (1897);  public  bathing  beach;  69.  Campbell,  N^Iigence,  §  33, 
Dinnihan  v.  Lake  Ont.  Co.,  8  App.  quoted  with  approval  in  Bennett  v. 
Div.  509,  40  N.  Y.  Supp.  764  (1896);  Ry.  Co.,  102  U.  S.  577,  26  L.  Ed.  23S 
toboggan  slide  at  a  bathing  resort;  (1880);  Alabama  G.  So.  Ry.  v.  God- 
Houston,  etc.  Ry.  v.  Phillio.  96  Tex.  18,  frey.  156  Ala.  202,  47  So.  185,  190 
69  S.  W.  994,  59  L,  R.  A.  392  (1902)  ;  (1908). 

Hupfer   V.   Nat'l   Dist.   Co..    114   Wis.  60.  Hounsell  v.  Smyth,  7  C.  B.  N   S. 

279,  90  N.  W.  191   (1902).  731,  29  L.  J.  C.  P.  203   (1860)  ;  Gaut- 

57.  Crane  Elev.  Co.  v.  Lippert,  63  ret  v.  Egerton,  L.  R.  2  C.  P.  371,  38 
Fed.  942   (1894);  Wilcox  v.  Zane,  167  L.   J.    C.   P.    191    (1867);    Rooney    t. 
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«an  claim  only  that  the  licensor  shall  abstain  from  entrapping  him 
to  his  harm ;  °'  shall  not  create  new  and  undisclosed  sources  of 
danger,  without  warning  him  of  the  change  of  situation.*^ 

555.  Whether  the  invited  private  guest  is  to  be  classed  with 
licensees,  or  with  invited  persons,  is  a  question  upon  which  judicial 
opinion  is  somewhat  at  variance.  In  England  it  is  well  settled  that 
he  is  a  licensee.**    This,  it  is  submitted,  is  the  true  doctrine,  when- 

Woolworth,  74  Conn.  720,  52  At.  411  active  and  passive  n^ligence  in  such 

( 1902 )  ;  111.  C.  Ry.  v.  Eicher,  202  111.  cases. 

556,   67   N.    E.   376    (1903);    Lary   v.  62,  Beck  v.  Carter,  68'N.  Y.  283,  23 

Clev.  etc.  Ry.,  78  Ind.  323 j  41  Am.  R.  Am.    R.     175     (1877).      The    case    of 

572    (1881);    Cumberland,  etc.   Co.   v.  Lepnick  v.   Gaddes,   72  Miss.   200,   16 

Martin,    116   Ky.   554,   76   S.   W.   394  So.  213,  26  L.  R.  A.  686,  with  note, 

(1903);    Settoon  v.  Tex.   etc.  Ry.,  48  48   Am.    St.   R.   547    (1894),  was  de- 

La^  Ann.  807   ( 1896 )  ;  Dixon  v.  Swift,  cided  on  the  pleadings,  the  defendant 

98  Me.  207,  56  At.  761    (1903);  Rear-  having  demurred  to  the  declaration; 

don  V.   Thompson,   149  Mass.  267,  21  and  the  court  held  that  a  cause  of  ac- 

N.  E.  369   (1889)  ;  Taylor  v.  Haddon-  tion     against    the    licensor     was     set 

field,  etc.  Co.,  65  N.  J.  L.  103,  46  At.  forth.     When  the  ease  came  to  trial, 

707     (1900);    Larmore   v.    Crown   Pt.  however,  the  plaintiff  failed  to  show 

Co.,     101     N.     Y.     391,    4   N.   E.    752  that  he  had  been  entrapped,  by  any 

(1886);   Ann  Arbor  Ry.   v.  Kinz,   68  inducement    of    the   defendant.      The 

O.    St.    210,    67    N.    E.    479    (1903);  evldeace  disclosed  that  the  plaintiff 

Paolino  v.  McKendall,  24  R.  I.  432,  53  was  not  invited,  or  even  licensed,  to 

At.  268,  60  L.  R.  A.  133,  96  Am.  St.  cross     defendant's    vacant    lot,     upon 

R.  736   (1902)  ;   Clapp  v.  LaGrill,  103  which  was  an  uncovered  cistern.     See 

Tenn.  164,  52  S.  W.  134   (1899);  Fel-  S.  C.  18  So.  319   (1895);  Ingram-Day 

ton   V.  Aubrey,   74  Fed.   350    (1896);  Lumber  Co.  v.  Harvey,  98  Miss.  11,  53 

Ellsworth  v.  Metheney,   104  Fed.   119  So.  347   (1910);  Fox  v.  Warner-Quin- 

(1900).  Ian  Asphalt  Co.,  204  N.  Y.  240,  97  N. 

61.  Corby  v.  Hill,  4  C.  B.  N.  S.  556,  E.  497,  38  L.  R.  A.  N.  S.  395  (1912)  ; 

27  L.  J.  C.  P.  318   (1858);  Gallagher  Thompson  v.  B.  &  O.  Ry.,  218  Pa.  444, 

V.   Humphrey,  6  L.   T.  R.  N.  S.  684,  67    At.    768,    120    Am.    St.     R.     897 

10  W.  R.  664  (1862)  ;  Byrne  v.  N.  Y.  (1907)  ;  Weaver  v.  Carnegie  Steel  Co., 

C.  Ry.,  104  N.  Y.  362,  10  N.  E.  539  223,  Pa.  238,  72  At.  552,  21  L.  R.  A.  N. 

(1887) ;   Harriman  v.   Pittsburg,  etc.  S.  466  (1909) ;  Chicago  &  R.  I.  Ry.  v. 

Ry.,  45  O.  St.  11,  12  N.  E.  451,  4  Am.  Payne,            Ark.            146  S.  W.  487, 

St.   R.   507    (1887),  torpedoes  placed  39  L.  R.  A.  N.  S.  217  (1912). 

on  track  by   defendant's   servants,  in  63.  Southcote  v.  Stanley,  1  H.  &  N". 

mere  wantonness;   Campbell  v.  Boyd,  247,  25  L.   J.  Ex.   339    (1856);   Pol- 

88  N".  C.  129,  43  Am.  R.  740   (1883) ;  lock,  C.  B.  said:  "The  same  principle 

Davis  V.  Chic.  etc.  Ry.,  58  Wis.  646,  applies  to  the  case  of  a  visitor  at  a, 

17  N.  W.  406,  46  Am.  R.  667   (1883),  house;  whilst  he  remains  there,  he  is 

repudiating    the   distinction    between  in   the   same  position   as   any   other 
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<ever  he  is  enjoying  gatuitous  hospitality.**  In  some  of  our  juris- 
dictions, however,  there  is  a  disposition  to  work  out  a  species  of 
«stoppei  against  even  the  private  host.*^  It  is  well  settled  ,  that  the 
guest  of  a  tenant  has  no  greater  rights  against  the  landlord  than 
the  tenant  has'°  and  one  invited  upon  premises  for  a  particular 
purpose,  becomes  either  a  licensee  or  a  trespasser,  if  he  uses  it  for 
any  other  purpose.*' 

556.  Liability  to  Trespassers.  We  have  seen  in  a  previous 
•chapter  that  a  trespasser  is  not  an  outlaw.  The  landowner  is 
bound  not  to  attack  him ;  nor  set  spring  guns  or  similar  dangerous 
traps  for  him,  without  proper  warning;  ^  nor  subject  him  to  harm 
by  wilful,  reckless  or  wanton  conduct.*'     He  is  under  no  duty, 

inember  of  the  establishment,  so   far  478     (1893);    Davis    v.    Cent.    Cong"! 

a.s  regards  the  negligence  of  the  mas-  See,    129  Mass.   367,  37  Am.  R.   368 

i;er  or  his  servants;  and  he  must  take  (1880). 

■his  chance  with  the  rest;"  Bramwell,  66.  MeConnell    v.    Lemley,    48    La. 

B.,  rested  his  opinion  upon  the  fact,  Ann.    1443,   20   So.   887,   34   L.   R.  A. 

that  the  falling  of  the  glass  from  a  609,  55  Am.  St.  R.  319  (1896)  ;  Roche 

■door  upon   the   plaintiff  was   due   to  v.  Sawyer,  176  Mass.  71,  57  N.  E.  216 

-defendant's  omission,  as  distinguished  (1900). 

irom  commission.  67.  Ryerson  v.   Bathgate,   67  N.   J. 

64.  Shearman  and  Redfield,  Negli-  L.  337,  51  At.  708,  57  L.  R.  A.  307 
^ence    (5th  Ed.),   §   706;   Thompson's  (1902). 

Oommentaries     on     Negligence      (2d  68.  Supra,    Chap.    3.     But   a   tres- 

Dd.),  Vol.  1,  §  971;  Plummer  v.  Dill,  passer  who  goes  upon  land,  knowing 

156  Mass.  426,   1  N.  E.   128,  32  Am.  it  is  thus  defended  against  unlawful 

St.  R.  463   (1892),  semble;  Pigeon  v.  intruders,  takes  the  risk  of  the  situa- 

Lane,   80   Conn.   237,   67   At.   886,    11  tion.     Magar  v.  Hammond,  171  N.  Y. 

.Ann.  Cas.  371    (1907),  plaintiff  was  377,  64  N.  E.   150,  59  L.  R.  A.  315 

riding  in  defendant's  sleigh  upon  the  (1902). 

latter's  invitation;   Patnode  v.  Foote,  69.  Marble   v.    Ross,    124   Mass.    44 

153  App.  Div.  494,  138  N.  Y.  Supp.  221  (1878),  defendant  kept  a  vicious  stag 

(1912).      See   57    S&tisiter's   Journal,  in  a  pasture;  held  to  be  reckless  mis- 

183     (1913)    for   a   similar    ease    in  conduct.      In  Quigley   v.   Clough,   173 

Bombay.  Mass.  429,  53  N.  E.  884,  45  L.  R.  A. 

65.  Barman  v.  Spencer  (Ind.),  49  500  (1899),  the  court  held  that  a 
ISr.  E.  9,  44  L.  R.  A.  815  (1898).  Cf.  barb-wire  fence,  put  up  to  prevent  per- 
Jitlanta  Oil  Mills  Co.  v.  Coffey,  80  Ga.  sons  from  taking  a  short  cut  across 
145,  4  S.  E.  759,  12  Am.  St.  R.  244  his  lawn,  was  to  be  distinguished  from 
( 1887 ) ,  where  plaintiff  was  on  defend-  an  active  source  of  harm,  such  as  a 

-ant's  land  to  take  away  goods,  given    spring-gun  or  a  vicious  animal;   and 
by  the  latter  to  the  former;   Phillips    a  verdict,  directed  by  the  trial  judge   /r 
■V.  Library  Co.,  55  N.  J.  L.  307,  27  At    for  the  defendant,  was  sustained. 
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however,  to  anticipate  the  presence  of  trespassers,  or  to  regulate  his 
business  conduct  with  a  view  to  safeguarding  them.  His  duty  to 
a  trespasser,  it  is  generally  agreed,  "  is  merely  negative.  He  must 
not  go  on  maliciously,  or  with  disregard  for  obvious  consequences, 
when  he  knows  of  the  peril.  He  is  not  required  to  use  care  to 
anticipate  and  discover  the  peril  of  such  a  person,  but  only  to  do 
«o  after  the  discovery  of  the  danger.  Until  then,  no  legal  duty  is 
imposed,  because  no  one  by  a  wrongful  act  can  impose  a  duty  upon 
another."  ™ 

Examples  of  wilful,  reckless,  or  wanton  conduct  towards  a 
known,  or  anticipated  trespasser,  are  afforded  by  the  cases  noted 
below.'" 

557-  Trespasser  Converted  into  Licensee.  An  express  grant 
of  permission  to  use  one's  land  or  chattels  is  not  necessary  to  save 
the  user  from  being  classed  as  a  trespasser.  Permission  will  be 
implied  from  the  acquiescence  of  the  property  owner  in  its  con- 
tinued and  notorious  use,  and  thus  one,  who  would  otherwise  be 
<leemed  a  trespasser,  may  acquire  the  more  favored  position  of  a 
licensee."^ 

70.  Louisville  &  N.  Ry-  v.  Palmer  v.  Gordon,  173  Mass.  410, 
Hocker,  111  Ky.  101,  64  S.  W.  638,    53     N.    E.     909     (1899),    defendant 

65  S.  W.  119  (1901) ;  Christian  v.  sp-illed  water  on  a  hot  stove  to 
111.  C.  Ry.,  71  Miss.  237,  15  So.  71  frighten  plaintiff,  and  scalded  him; 
(1894);  Buch  v.  Amory  Mfg.  Go-,  Carney  v.  Concord  St.  Ry.,  72  N. 
69  N.  H.  257,  44  At.  809  (1898);  H.  364,  57  At.  218  (1903);  starting 
Cleveland,  etc.,  Ry.  v.  Marsh,  63  a  car,  under  which  a  child  had  been 
O.  St.  236,  245,  58  N.  E.  821  (1900) ;  caught,  instead  of  lifting  it;  Smith 
Rathbone  v.  Oregon  Ry.,  40  Or.  225,  v.    Savannah    Ry.,    100    Ga.    96,    27 

66  Pac.  909  (1901) ;  Singleton  v.  S.  E.  725  (1896) ;  Kansas  City  R.  v. 
Fclton,  101  Fed.  526,  42  C.  C.  A.  Kelly,  36  Ks.  655,  14  Pac.  172 
57   (1900).  (1887);    Smith    v.    Louisville   &    N. 

71.  Western  &  A.  Ry.  v.  Bailey,  Ry.,  95  Ky.  11,  23  S.  "W.  652  (1893; 
105  Ga.  100,  31  S.  E.  547  (1898),-  Farber  v.  Mo.,  etc.,  Ry.,  139  Mo. 
running  a  train  at  a  reckless  rate  272,  40  S.  W.  932  (1897);  Southern 
of  speed,  and  without  sounding  Ry.  v.  Shaw,  86  Fed-  865,  31  C.  C. 
whistle-  or  bell,  after  discovering  A.  70  and  note  (1898) .  In  the  last 
the  trespasser;  111.  C  Ry.  v.  Leiner,  iive  cases,  trespassers  were  reck- 
202  111.  624,  67  N.  E.  398  (1903),  no  lessly  ejected  from  moving  cars, 
attempt  made  to  avoid  a  collision;  71a.  Williams  v.  Southern  Ry.  Co., 
the  terms  willful  and  wanton  are  11  Ga.  App.  305,  75  S.  E.  572  (1912), 
discussed,  at  length,  in  this  case;  and  authorities   cited  in  the  opin- 
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558.  Alluring  Infant  Trespassers.  An  exception  to  the  rule  of 
non-liability  to  trespassers  has  developed  in  several  jurisdictions, 
in  favor  of  children.  It  is  stated  as  follows  in  a  leading  case :  '^ 
"  Although  a  child  of  tender  years,  who  meets  with  an  injury  upon 
the  premises  of  a  private  owner,  may  be  a  technical  trespasser,  yet 
the  owner  may  be  liable,  if  the  things  causing  the  injury  have  been 
left  exposed  and  unguarded,  and  are  of  such  a  character  as  to  be 
an  attraction  to  the  child,  appealing  to  his  childish  curiosity  and 
instincts.  Unguarded  premises,  which  are  thus  supplied  with  dan- 
gerous attractions  are  regarded  as  holding  out  implied  invitations 
to  such  children."  The  argument  in  favor  of  this  exception  rests 
chiefly  upon  the  assumption  that  the  child  is  allured  by  the  land- 
owner, and  hence  cannot  be  regarded  as  a  voluntary  trespasser. 
But  it  rests  to  some  extent  upon  the  feeling  that  landowners  ought 
to  have  a  special  regard  for  the  safety  of  children." 

In  reply  to  this  argument  it  is  urged  that,  if  carried  to  it* 
logical  conclusion,  it  would  render  the  owner  of  a  fruit  tree  liable 


ion;  Swift  v.  Staten  Island  R.  T. 
Ry.,  123  N.  Y.  645,  25  N.  E.  378 
(1890);  Lowery  v.  Walker  (1911), 
A.  C.  10,  80  L.  J.  K.  B.  138;  Coffee 
V.  McEvoy  (1912),  2  Ir.  R.  K.  B.  95. 

72,  City  of  Pekin  v.  McMahon,  154 
111.  141,  39  N.  E.  484,  45.  Am.  St  R. 
114,  27  L.  R.  A.  206  (1895).  The 
city  owned  unenclosed  lots,  whereon 
were  water  and  timbers,  with  which 
children  were  accustomed  to  play. 
The  city  was  held  liable  for  the 
drowning  of  a  trespassing  child, 
in  this  alluring  flood;  Franks  v. 
Southern  Cotton  Oil  Co-,  78  S.  C. 
10,  58  S.  E.  960,  12  L.  R.  A.,  N.  S. 
468   (1907). 

78.  In  Kefte  v.  Mil.,  etc.,  Ry.,  21 
Minn.  207,  IS  Am.  R.  393  (1875), 
the  court  said:  "  Now,  what  an  ex- 
press invitation  would  be  to  an 
adult,  the  temptation  of  an  attrac- 
tive play  ground  is  to  a  child  of 
tender  years.  If  the  defendant  had 
left  Its  turntable,  unfastened,  for 
the    purpose    of    attracting    young 


children  to  play  upon  it,  knowing 
the  danger  into  which  it  was  al- 
luring them,  it  would  certainly  be 
no  defense  to  an  action  by  the 
plaintiff,  who  had  been  attracted 
upon  the  turntable  and  injured,  to 
say,  that  the  plaintiff  was  a  tres- 
passer, and  that  his  childish  in- 
stincts were  no  excuse  for  his  tres- 
pass." In  Thompson's  Commen- 
taries on  Negligence  (2  Ed.)  1026, 
the  learned  author  says :  "  One  doc- 
trine under  this  head  is,  that  if  a 
child  trespasses  upon  the  premises 
of  the  defendant,  and  is  injured  in 
consequence  of  something  that  be- 
falls him  while  trespassing,  he  can- 
not recover  damages,  unless  the  in- 
jury was  wantonly  inflicted,  or  was 
due  to  the  recklessly  careless  con- 
duct of  the  defendant.  This  cruel 
and  wicked  doctrine,  unworthy  of  a 
civilized  jurisprudence,  puts  prop- 
erty above  humanity,  leaves  en- 
tirely out  of  view  the  tender  years 
and   infirmity  of  understanding  of 
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for  damages  to  a  trespassing  boy,  who,  in  attempting  to  get  the 
fruit,  should  fall  from  the  tree  and  be  injured,  or  who  should  be 
made  sick  by  eating  green,  or  harmful  fruit;  that  it  would  charge 
the  duty  of  protecting  children  upon  every  member  of  the  com- 
munity, except  upon  their  own  parents.'"* 

559.  Authorities  for  the  Infant.  These  begin  with  Lynch  v. 
JSTurdin,'^  in  England,  and  Stout  v.  Sioux  City  Ry.,'*  in  this 
country.  In  the  English  ease,  the  defendant's  carman  went  into 
a  house,  leaving  his  horse  and  cart  unwatched  and  unfastened  in 
the  street  for  half  an  hour.  During  this  period,  the  plaintiff,  a 
lad  of  seveni,  and  sevqj-al  other  children  began  playing  with  the 
outfit.  He  got  upon  the  cart;  and  was  thrown  under  the  wheel 
and  run  over,  by  reason  of  one  of  his  companions  starting  the 
horse.  At  the  trial,  defendant's  counsel  asked  the  court  to  direct 
the  jury  that  the  plaintiff  could  not  recover,  as  his  own  negligence 
brought  the  mischief  upon  him.  This  was  refiised,  and  the  jury 
were  told  that  it  was  for  them  to  say,  first,  whether  it  was  negli- 
gent to  leave  the  horse  and  car  at  they  were  left;  and,  second, 
whether  that  negligence  occasioned  the  accident.  This  refusal  and 
direction  were  upheld  by  the  appellate  court.  The  Lord  Chief 
Justice  declared,  that  the  case  presented  more  than  the  want  of 
care  on  the  plaintiff's  part.  "  We  find  in  it,"  he  said,  the  positive 
misconduct  of  the  plaintiff — an  active  instrument  towards  the  ef- 
fect. We  have  here  express  authorities  for  our  guidance."  He 
then  proceeds  to  discuss  the  spring-gun  ''  and  dog-spike  '*  cases, 
as  the  proper  authorities  for  the  case  in  hand.  After  stating  them, 
he  proceeds :  "  A  distinction  may  be  taken  between  the  willful  act 
done  by  the  defendant  in  those  cases,  in  deliberately  planting  a 
dangerous  weapon  in  his  ground  with  the  design  of  destroying  tres- 
passers, and  the  mere  negligence  of  the  defendant's  servant  in 

tlie  child,  indeed  his  inability  to  be  2    Dillon    (U.    S.   C.    C.)    294,   Fed. 

a  trespasser  in  sound  legal  theory.  Oases,  13,  504  (1872).     Affirmed  as 

and    Tlslts    upon    him    the    conse-  Ry.  Co.  v.   Stout,  17  Wall    (U.  S.) 

quences    of    his    trespass,    just   as  657,  21  L.  E}d.  745  (1873). 
though  he  were  an  adult."  77.  Ilott  v.  Wilkes,  3  B.  &  Aid. 

74.  Brinkley  Car  Works  v.  Cooper,  304,  22  R.  R.  400   (1820) ;   Bird  v. 
70  Ark.  331,  67  S.  W.  752  (1902).  Holbrook,    4    Ring.    628,    29    R.    R. 

75.  1  Q.  B.  29,  10  L.  J.  Q.  B.  73  657  (1828). 

(1841).  78.  Deane  v.  Clayton,  7  Taunt.  489, 

76.  Stout  v.  Sioux  City  etc.  Ry.,    18  R.  R.  553  (1817). 
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leaving  his  car  in  the  open  street.  But  between  willful  mischief 
and  gross  negligence^  the  Boundary  line  is  hard  to  trace ;  I  should 
say,  impossible."  Accordingly  he  concludes,  it  was  for  the  jury  to 
say  whether  the  defendant's  misconduct  amounted  to  gross  negli- 
gence and  so  brought  him  within  the  doctrine  of  Bird  v.  Hol- 
brook."  He  says,  "  They  would  naturally  inquire  whether  the 
horse  was  vicious  or  steady;  whether  the  occasion  required  the 
servant  to  be  so  long  absent  from  his  charge,  and  whether  in  that 
case  no  assistance  could  have  been  procured  to  watch  the  horse; 
whether  the  street  was  at  that  hour  likely  to  be  clear  or  thronged 
with  a  noisy  multitude ;  especially  whether  large  parties  of  young 
children  might  be  reasonably  expected  to  resort  to  the  spot.  If 
this  last  mentioned  fact  were  probable,  it  would  be  hard  to  say 
that  a  case  of  gross  negligence  was  not  fully  established."  "* 

560.  Although  this  case  has  been  approved  recently  in  Eng- 
land,*" it  has  also  been  doubted  by  eminent  judgesi,*^  and  its  doc- 
trine is  certainly  inconsistent  with  some  later  cases,*^  unless  it  is 
to  be  limited  to  misconduct  toward  trespassing  children,  which  is 
positively  unlawful  or  wanton.'^ 


79.  Supra,  note  177. 

79a.  A  similar  case  is  Cahill  v.  E. 
B.  &  A.  L.  Stone  &  Co.,  153  Cal.  571, 
96  Pac  84,  19  L.  R.  A.  N.  S.  1094 
(1908),  with  extended  note. 

80.  In  Harrold  v.  Watney,  (1898) 
2  Q.  B.  320,  67  L.  J.  Q.  B.  771,  one 
of  tlie  judges  spoke  of  Lynch  v. 
Nurdin,  as  never  having  been  ques- 
tioned; and  cited  it  as  authority  for 
the  court's  decision  in  the  case  at 
bar.  This  judge  unhesitatingly  de- 
clared, that  defendant's  fence  ad- 
joining the  highway  was  so  inse- 
cure as  to  be  a  nuisance;  that  had 
an  adult  leaned  against  It  to  tie  his 
shoe-string  and  it  had  fallen  on 
him,  as  it  fell  on  plaintiff,  while 
trying  to  scale  it,  the  adult  would 
have  had  an  action.  The  case  does 
not  range  itself  on  the  side  of  the 
turn-table  and  similar  cases  in  this 
country. 


81.  Alderson  B.,  in  Lygo  v.  New- 
bold,  9  Bxch.  302,  305,  23  L.  J.  Ex. 
108   (1854). 

82.  Hughes  v.  Macfie,  2  H.  &  C. 
744,  33  L.  J.  Ex.  177  (1863).  De- 
fendant had  raised  his  cellar-flap 
against  the  wall  of  his  house  and 
plaintiff,  a  child  of  seven,  wrong- 
fully played  with  it  and  was  in- 
jured. No  recovery  was  allowed; 
Mangan  v.  Atterton,  L.  R.  1  Ex.  239, 
35  L.  J.  Ex.  161  (1866).  A  machine 
for  crushing  oil  cake  was  left  in  a 
public  place,  and  plaintiff,  a  child 
of  four,  had  his  fingers  smashed, 
while  playing  with  it.  No  recovery 
was  allowed. 

83.  Clark  v-  Chambers,  3  Q.  B.  D. 
327,  47  L.  J.  Q.  B.  427  (1878),  de- 
fendant unlawfully  obstructed  with 
chevaux-de-fnse  plaintiff's  road. 
Plaintiff  stumbled  over  the  obstruc- 
tion in  the  dark  and  put  out  an  eye. 
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Since  the  appearance  of  the  first  edition  of  this  work,  Lynch  v. 
IN^urdin  has  been  referred  to  approvingly  in  the  House  of  Lords,*'* 
although  the  case  then  under  consideration  was  decided  in  favor  of 
the  infant  on  the  ground  that  he  was  a  licensee  in  fact.  Even 
though  thus  limited,  it  is  proving  an  inducement  to  numerous  un- 
founded suits.*''' 

561.  Railroad  Company  v.  Stout.  *'"=  In  this  case,  it  appeared 
that  the  railroad  company  maintained  a  turntable  on  its  land, 
which  had  been  constructed  and  was  used  in  the  ordinary  way,  in 
the  company's  business.  It  was  about  a  quarter  of  a  mile  from 
the  company's  station-house,  in  an  unfenced  lot.  There  were  but 
few  houses  in  the  neighborhood,  and  plaintiff's  house  was  three- 
quarters  of  a  mile  away.  He,  a  boy  of  six  years,  with  two  other  i 
boys  a  little  older,  went  to  the  turntable  and  finding  it  unlocked 
and  unwatched,  began  playing  with  it.  His  comrades  turned  it,  i 
and  his  foot  was  caught  and  crushed,  while  he  was  attempting  to 
step  from  the  main  track  upon  it.  The  trial  judge  charged  the 
jury,  that  they  were  to  decide  whether  the  turntable  in  the  situa- 
tion, condition  and  place  where  it  was,  was  a  dangerous  machine ; 
that  if  it  was  not  dangerous,  the  company  was  not  liable  for  negli- 
gence ;  that  they  were  to  further  consider  whether,  situated  as  it 
was  on  defendant's  property  in  a  small  town,  somewhat  remote 
from  habitations,  there  was  negligence  in  not  anticipating  that  in- 
jury might  occur,  if  it  was  left  unlocked  and  unguarded;  that  if 
the  company  did  not  have  reason  to  anticipate  that  children  would 
be  likely  to  resort  to  it,  or  that  they  would  be  likely  to  be 
injured  if  they  did  resort  to  it,  then  there  was  no  negli- 
gence. The  jury  found  a  verdict  for  $7,500  for  the  plaintiff. 
TJpon  appeal,  the  judgment  entered  upon  this  verdict  was  affirmed 

Defendant    was    held    liable.      See  83a.  Cook  v.  Midland  G.  W.  Ry. 

Clerk  and   Lindsell,   Torts    (2   Ed.)  (1909),   A.    C.    229,   234,   237,   78   L. 

pp.    436-437,    where   it   is    declared,  J.  P.  C.  76.    In  a  note  on  p.  242,  the 

that  Lynch  v.  Nurdln  cannot  be  re-  text  of  the  first  edition  is  cited, 

garded    as    law    in    opposition    to  83b.  Jenkins  v.  Great  Western  Ry. 

Hi'o-hes    V.    Macfie    and   Mangan    v.  (1912),  1  K.  B.  525,  81  L.  J.  K.  G. 

Atterton.    Beven  Negligence  (2  Ed.)  378;  see  Pollock  on  Torts  (9th  Ed.), 

VoL    1,    pp.    183-190,    and    Pollock,  pp.  46,  457,  536;  Latham  v.  Johnson 

Torts    (6  Ed.)    43,  457,  support  the  (1913),  1  K.  B.  398,  82  L.  J.  K.  B. 

doctrine  of  Lynch  v.  Nurdin,  as  to  258;  29  Law  Quart.  Rev.  122. 

trespassing  children-  83c.  17  Wall.   (U.  S.)   657   (1873). 
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by  the  Supreme  Court  of  the  United  States.  Mr.  Justice  Hunt, 
delivering  the  unanimous  judgment  of  this  court,  declared  that 
"  while  a  railway  company  is  not  bound  to  the  same  degree  of  care 
in  regard  to  mere  strangers,  who  are  unlawfully  upon  its  prem- 
ises, that  it  owes  to  passengers  conveyed  by  it,  it  is  not  exempt  from 
responsibility  to  such  strangers  for  injuries  arising  from  its  negli- 
gence." He  also  said :  "  That  the  turntable  was  a  dangerous  ma- 
chine, which  would  be  likely  to  cause  injury  to  children  who  re- 
sorted to  it,  might  be  fairly  inferred  from  the  injury  which  actually 
occurred  to  the  plaintiff.  There  was  the  same  liability  to  injure 
him,  and  no  greater,  that  existed  with  reference  to  all  children. 
When  the  jury  learned  from  the  evidence  that  he  had  suffered  a 
serious  injury  by  his  foot  being  caught  between  the  fixed  rail  of 
the  road-bed  and  the  turning  rail  of  the  table,  they  were  justified  in 
believing  that  there  was  a  probability  of  the  occurrence  of  such 
accidents.  So,  in  looking  at  the  remoteness  of  the  machine  from 
inhabited  dwellings,  when  it  was  proved  to  the  jury  that  several 
boys  from  the  hamlet  were  at  play  there  on  this  occasion,  and  that 
they  had  been  at  play  upon  the  turntable  upon  other  occasions,  and 
within  the  observation  and  to  the  knowledge  of  the  employees  of 
the  defendant,  the  jury  were  justified  in  believing  that  children 
would  probably  resort  to  it,  and  that  the  defendant  should  have  an- 
ticipated that  such  would  be  the  case.  As  it  was  in  fact  upon  this 
occasion,  so  it  was  to  be  expected  that  the  amusement  of  the  boys 
would  have  been  found  in  turning  this  table  while  they  were  on 
or  about  it.  This  could  certainly  have  been  prevented  by  locking 
the  turntable  when  not  in  use  by  the  company.  It  was  not  shown 
that  this  would  cause  any  considerable  expense  or  inconvenience 
to  the  defendant.  It  could  probably  have  been  prevented  by  the 
repair  of  the  broken  latch.  This  was  a  heavy  latch,  which  by 
dropping  into  a  socket,  prevented  the  revolution  of  the  turntable. 
There  had  been  one  on  this  table,  weighing  some  eight  or  ten 
pounds,  but  it  had  been  broken  off  and  had  not  been  replaced.  It 
was  proved  to  have  been  usual  with  railroad  companies  to  have 
upon  their  turntables  a  latch  or  bolt,  or  some  similar  instrument. 
The  jury  may  well  have  believed  that  if  the  defendant  had  incur- 
red the  trifling  expense  of  replacing  this  latch,  and  had  taken  the 
slight  trouble  of  putting  it  in  its  place,  these  very  small  boys  would 
not  have  taken  the  trouble  to  lift  it  out,  and  tlius  the  whole  difli- 
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culty  would  have  been  avoided.  Thus  reasoning,  the  jury  would 
have  reached  the  conclusion  that  the  defendant  had  omitted  the 
care  and  attention  it  ought  to  have  given;  that  it  was  negligent, 
and  that  its  negligence  caused  the  injury  to  the  plaintiff." 

562.  The  doctrine  of  this  case  has  been  repeatedly  affirmed  by 
the  Supreme  Court,**  and  has  been  adopted  by  many  state  tri- 
bunals. In  one  of  the  earliest  and  ablest  opinions'^  upon  this 
side  of  the  controversy,  it  is  said,  that  "  what  an  express  invita- 
tion would  be  to  an  adult,  the  temptation  of  an  attractive  plaything 
is  to  a  child  of  tender  years ;  "  that  while  the  defendant  did  not 
leave  the  turntable  unfastened  for  the  purpose  of  injuring  young 
children,  yet  "  the  defendant  knew  that  by  leaving  this  turntable 
unfastened  and  unguarded  it,  it  was  not  merely  inviting  young  chil- 
dren to  come  upon  the  turntable,  but  was  holding  out  an  allure- 
ment which,  acting  upon  the  natural  instincts  by  which  such  chil- 
dren are  controlled,  drew  them  by  those  instincts  into  a  hidden  dan- 
ger ;  and  having  thus  knowingly  allured  them  into  a  place  of  dan- 
ger, without  their  fault  (for  it  cannot  blame  them  for  not  resisting 
the  temptation  it  has  set  before  them),  it  was  bound  to  use  care 
to  protect  them  from  the  danger  into  which  they  were  thus  led; 
and  from  which  they  could  not  be  expected  to  protect  themselves, 

- — the  difference  between  the  plaintiff's  position  and  that  of  a  vol- 
xintary  trespasser,  capable  of  using  care,  consists  in  this,  that  the 
plaintiff  was  induced  to  come  upon  the  defendant's  turntable  by 
the  defendant's  own  conduct,  and  that,  as  to  him,  the  turntable  was 
a  hidden  danger, — a  trap." 

563.  Alluring  Nuisances.  Situations  of  this  kind  are  often 
spoken  of  as  attractive  or  alluring  nuisances.  "  One  may  not  bait 
his  premises,"  it  is  said,  "  with  some  dangerous  instrument  or 
quality,  alluring  to  the  incautious  or  vagrant,  and  then  deny  re- 

84.  Hayes  v.  Railroad  Co.,  Ill  U.  running  over   the  unfenced   slack- 

S.  228,  4  Sup.  Ct  369,  28  L.  Ed.  410  pit,  where  he  received  his  injuries. 

(1844) ;   Union  P.  Ry.  v.  Mcltonald,  85.   Keefe    v.    Mil.,    etc.,   Ry.,   21 

152  U.  S.  262,  14  Sup.  Ct.  619,  38  L.  Minn.    207,    18   Am.    R.    393    (1875). 

Ed-  484  (1893).     In  the  latter  case,  The  opinion  of  the  trial  judge  who 

the  Railroad  Co.  had  failed  to  fence  granted  a  motion  for  judgment  for 

the  slack-pit,  as  it  was  required  by  defendant  on  the  pleadings,  may  b« 

statute  to  do;  and  its  servants  de-  read  in  2  Cent.  L.  J.  170, 
liberately   frightened    plaintiff   into 
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sponsibility  for  the  consequences  of  following  the  natural  instincts 
of  curiosity  or  amusement  aroused  thereby,  without  taking  reason- 
able precautions  to  guard  against  the  accidents  liable  to  ensue. 
Rights  can  only  be  enjoyed  subject  to  those  limitations  which  re- 
gard for  the  weaknesses  and  deficiencies  of  others  dictate  to  be 
humane  and  just.  This  rule  has  been  applied,  not  only  in  the  turn- 
table cases,  but  to  others  in  which  dangerous  situations  have  been 
negligently  maintained,  and  especially  to  cases  of  death  or  injury 
by  falling  into  unguarded  pools  or  vats  of  water."  ^^ 

564.  Converting  Trespassers  into  Baited  Victims.  It  will  be 
observed  that  the  foregoing  doctrine  rests  upon  the  conversion  of 
the  infant  trespasser  into  an  innocently  baited  victim.  And  this 
conversion  is  wrought  by  the  magic  of  a  legal  fiction.  The  land- 
owner does  not  construct  the  turntable,  or  reservoir,  nor  make  the 
excavation  or  other  change  in  his  premises,  with  a  view  to  bait "' 


86.  Price  v.  Atchison  Water  Co., 
58  Ks.  551,  50  Pac  450,  62  Am.  St. 
R.  625  (1897).  PlaintifE's  son  of 
eleven  years  was  drowned,  while 
fishing  in  defendant's  reservoir. 
The  trial  court  non-suited  the  plain- 
tiff, but  the  appellate  court  held 
that  whether  the  defendant  was 
negligent  In  maintaining  dangerous 
reservoirs,  and  whether  plaintiff 
was  guilty  of  contributory  negli- 
gence were  questions  for  the  jury. 
In  Consol.  Elec.  Co.  v.  Healy,  65  Ks. 
798,  70  Pac.  884  (1902),  the  court 
defined  an  attractive  nuisance  as 
"  a  place  which,  though  patently 
dangerous  to  those  of  ordinary 
knowledge  and  prudence,  is  so  en- 
ticing to  others  excusably  lacking 
in  intelligence  and  caution  as  to  in- 
duce them  to  venture  into  it;  "  and 
declared,  that  the  rule  of  liability 
for  resulting  injuries  "  applies  to 
one,  who  maintains  on  his  own 
premises  a  dangerous  instrumental- 
ity, not  in  itself  attractive,  but 
placed  in  such  immediate  proxim- 
ity to  an  attractive  situation,  on  the 


premises  of  another,  as  to  form  with 
it  a  dangerous  whole,  notwithstand- 
ing the  attractive  situation  on  the 
other  premises  may  not  of  itself 
be  dangerous.  In  Haynes  v.  City 
of  Seattle,  69  Wash.  419,  125  Pac. 
147  (1912),  this  doctrine  was  ap- 
plied against  a  city,  whose  author- 
ities allowed  electric  light  wires  to 
be  loosely  strung  in  a  street,  in 
front  of  a  school  house.  Plaintiff, 
a  boy  of  nine,  while  playing  with 
the  wires  was  caught  in  a  coil  and 
injured. 

87.  Townsend  v.  Wathen,  9  East. 
277  (1808),  is  usually  cited  on  this 
point.  But  in  that  case,  plaintiff 
alleged,  and  gave  evidence  tending^ 
to  prove,  that  the  defendant  delib- 
erately set*  the  traps  "  wrongfully 
intended  to  catch,  maim  and  de- 
stroy the  plaintiff's  dogs."  No  one 
would  say  that  a  landowner  who 
actually  intended  to  entrap  and  in- 
jure trespassing  children,  or  adults, 
would  not  be  liable  for  injuries  re- 
sulting from  such  intentional  traps. 
In  Ponting  v.  Noakes   (1894),  2  Q. 
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children  to  their  destruction,  but  with  a  view  to  the  beneficial  use 
of  his  land.  Nothing  is  further  from  his  wish  or  thought  than  al- 
luring anybody  to  his  premises.  And  yet,  if  the  lawful  changes 
in  his  property  do  allure  vagrant  infants,  whose  parents  are  un- 
able or  unwilling  to  properly  control  them,  the  law  imposes  upon 
him  a  duty  of  care  towards  them  which,  it  is  admitted,  he  owes  to 
nobody  else."^ 

&6'5.  In  rejecting  this  doctrine,  the  Supreme  Court  of  Michi- 
gan recently  said :  "  We  have  only  to  add  that  ev^ry  man  who 
leaves  a  wheelbarrow,  or  lawnmower,  or  spade,  upon  his  lawn;  a 
rake  with  its  sharp  teeth  pointing  upward,  upon  the  ground,  or 
leaning  against  a  fence;  a  bed  of  mortar  prepared  for  use  in  his 
new  house;  a  wagon  in  his  barnyard,  upon  which  children  may 
climb,  and  from  which  they  may  fall;  or  who  turns  in  his  lot  a 
kicking  horse  or  a  cow  with  calf — does  so  at  the  risk  of  having  the 
question  of  his  negligence  left  to  a  sympathetic  jury.  How  far 
does  this  rule  go  ?  Must  his  barn  door,  and  the  usual  apertures 
through  which  the  accumulations  of  the  stable  are  thrown,  be 
kept  locked  and  fastened,  lest  12  year  old  boys  get  in  and  be  hurt 
by  the  animals,  or  by  climbing  into  the  haymow  and  falling  from 
the  beams  ?  May  a  man  keep  a  ladder  or  a  grindstone  or  a  scythe 
or  a  plow  or  a  reaper  vnthout  danger  of  being  called  upon  to  re- 
ward trespassing  children,  whose  parents  owe  and  may  be  pre- 
sumed to  perform  the  duty  of  restraint?  Does  the  new  rule  go 
still  further  and  make  it  necessary  for  a  man  to  fence  his  gravel 
pit  or  quarry  ?  And  if  so,  will  an  ordinary  fence  do,  in  view  of 
the  known  propensity  and  ability  of  boys  to  climb  fences  ?  Can 
a  man  safely  nowadays  own  a  small  lake  or  fish  pond  ?  and  must 
he  guard  ravines  and  precipices  upon  his  land  ?    Such  is  the  evolu- 

B.  281,  63  L.  J.  Q-  B.  549,  defendant  that,  "  where  a  vat  of  hot  grease 

was  held  not  liable  for  the  death  was  located  about  11  feet  from  the 

of  plaintiff's  horse,  due  to  the  lat-  line  of  a  street,  and  was  12  inches 

ter's  eating  from  a  yew  tree,  which  in  depth,  11  feet  long,  and  8  feet 

was    wholly    on    defendant's   land;  wide,  and  only  a  few  inches  above 

the  court  distinguishing  Townsend  the  surface  of  the  ground,  the  ques- 

v.    Wathen,   as    a   case   where  the  tion   of   defendanit's   negligence    in 

wrongful  intention  was  the  gist  of  an  action  for  the  death  of  a  boy 

the  action.  about  five  years  old,  who  fell  into 

87a.  Duffy  v.  Sable  Iron  Works,  the  vat,  was  for  the  jury." 
210  Pa.  326,  59  At.  1100  (1904),  holds 
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tion  of  the  law,  less  than  twenty  years  after  the  decision  of  Rail- 
road Company  v.  Stout,  when  with  due  deference,  we  think  some 
of  the  courts  left  the  solid  ground  of  the  rule,  that  trespassers  can- 
not recover  for  injuries  received,  and  due  merely  to  negligence  of 
the  persons  trespassed  upon."  ** 

566.  Hardship  for  the  Landovmer.  The  courts  which  impose 
upon  the  landowner  a  special  guardianship  over  vagrant  infante, 
trespassing  upon  his  alluring  premises,  declare  that  there  is  no 
real  hardship  in  this  doctrine.  When  such  a  trespasser  is  a  mere 
"  hoodlum, .  disregarding  property  rights  from  mere  love  of  mis- 
chief, and  taking  risks  out  of  mere  bravado,  or  in  conscious  de- 
fiance of  moral  and  legal  restraint,  and  is  thus  injured,  we  may 
pity  his  folly,  but  justly  say,  as  the  law  says,  that  having  intelli- 
gently assumed  the  risk^  he  ought  not  to  recover  damages-"  **  But, 
who  is  to  say  whether  the  trespassing  infant  comes  within  the 
category  of  "  hoodlum  "  or  of  "  baited  victim  ? ''  The  jury,  say 
these  courts.  The  jury  will  also  be  called  upon  to  determine 
whether  the  premises  are  dangerously  alluring,  and  whether  the 
defendant  has  used  proper  care  in  guarding  his  alluring  premises. 
As  a  practical  result,  the  landowner  is  saddled  with  the  responsi- 
bility of  an  insurer  of  infants,  who  are  curious  and  agile  enough  to 
trespass  upon  lands,  having  alluring  improvements,  which  may  be 
dangerous  for  them.*" 

88.  Ryan  v.  Towar,  128  Mich.  463,  Is  reasonable  care,  they  should  take 
87  N.  W.  644,  92  Am.  St.  R:  481,  55  into  account  not  only  the  desirabll- 
L.  R.  A-  310  (1901).  ity  of  preserving  innocent  children 

89.  Bdgington  v.  Burl.  etc.  Ry.,  from  harm,  but  also  the  desirability 
116  la.  410,  90  N.  W.  95,  57  L.  R.  of  making  beneficial  use  of  land. 
A.  561  (1902).  Accord,  Ala.  G.  S.  Ry.  How  much  weight  will  the  jury  al- 
V.  Crocker,  131  Al.  584,  31  So.  561  low  to  the  latter  cpnsideration, 
(1901) ;  C.  B.  &  Q.  Ry.  v.  Krayen-  when  put  In  competition  with  the 
buhl,  65  Neb.  889,  91  N.  W.  880  former,  in  a  concrete  case,  appeal- 
(1902).  Ing    to     their     sympathies?      How 

90.  Professor  Jeremiah  Smith,  much  consideration  will  they  give 
Landowner's  Liability  to  Children,  to  the  general  impolicy  of  hamper- 
11  Harv.  L.  R.  349,  434.  At.  p.  438  ing  the  use  of  land  with  trouble- 
he  says :  "  Stippose  even  that  the  some  and  expensive  restrictions, 
judge  goes  still  further  (much  fur-  when  they  have  before  them  a. 
ther  Indeed  It  is  believed  than  maimed  child,  or  the  mourning  rela- 
Judges  have  usually  gone),  and  tells  tives  of  a  deceased  infant?" 

the  jury  that.  In  determining  what 
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567.  Reaction  from  Railroad  Company  v.  Stout.  In  a  number 
of  states,  whose  courts  followed  the  lead  of  the  Supreme  Court, 
in  the  turntable  cases,  a  halt  has  been  called,  and  a  disposition  is 
shown  to  limit  the  doctrine  of  those  cases,  rather  than  to  extend 
it.  The  Supreme  Court  of  Georgia  has  frankly  avowed  this  pur- 
pose ;  and  has  ruled,  that  even  a  railroad  company  is  not  boimd  to 
fence  or  guai'd  an  excavation  upon  its  premises,  so  as  to  prevent 
injuries  to  children  trespassing  thereon,  although  the  excavation 
and  its  surroundings  have  an  alluring  attraction  for  children.'^ 

A  similar  reaction  is  observable  in  California,*^  Missouri  *^  and 
Texas.** 


91.  Savannali,  etc.,  Ry.  v.  Beavers, 
113  Ga.  398,  39  S.  E.  82,  54  L.  R.  A. 
314  (1901).  The  court  quotes  at 
length  from  Prof.  Jeremiah  Smith's 
articles,  in  11  Harv.  U  R.  349,  434, 
and  commends  them  as  a  learned 
and  exhaustive  treatise  upon  the 
subject  of  the  liability  of  landown- 
ers to  children.  The  court  had 
committed  itself  to  the  doctrine  of 
Ry.  Co.  V.  Stout,  in  a  turntable 
case,  Ferguson  v.  Col.  etc.  Ry.,  75 
Ga.  637,  77  Ga.  102  (1886)— but  ex- 
pressed its  determination  to  "  limit 
the  doctrine  to  the  turntable  cases." 
The  same  determination  was  stated, 
again.  In  O'Connor  v.  Brucker,  117 
Ga.  451,  453,  43  S.  B.  731  (1903),  a 
case  where  a  trespassing  child  was 
allured  into  a  vacant  house,  by  rea- 
son of  its  being  unlocked.  See,  too, 
Mayfield  Water  &  L.  Co.  v.  Webb's 
Adm'r,  129  Ky.  395,  111  S-  W.  712, 
18  U  R.  A.  N.  S.  179  (1908); 
Thompson  v.  Cumberland  T;  &  T. 
Co.,  138  Ky.  109,  127  S.  W.  531 
(1910);  St.  Louis  &  S.  F.  Ry.  v. 
Williams,  98  Ark.  72,  135  S.  W.  804, 
33  L.  R.  A.  N.  S.  94  (1911);  Hart 
V.  Mason  City  B.  &  T.  Co.,  la. 

,  135  N.  W.  423,  38  L.  R.  A.  N. 
3.  1173  (1912). 

9S.  In  Barrett  v.  Southern  Pac. 
Ry.,  91  Cal.  296,  27  Pac.  666,  25  Am. 
34 


St.  R.  186  (1891),  the  Supreme 
C!ourt  followed  Ry.  Co.  v.  Stout,  In 
a  turntable  case,  but  declined  to  ex- 
tend the  doctrine  to  an  alluring 
pond,  in  Peters  v.  Bowman,  115  Cal. 
345,  47  Pac.  114,  598,  56  Am.  St.  R. 
106  (1896),  and  to  alluring  street 
cars  left  unattended  upon  the  car 
tracks  at  the  end  of  the  line,  in 
George  v.  Los  Angeles  Ry.,  126  Cal. 
357,  58  Pac.  819.  46  L.  R.  A.  829 
(1899).  See  Cahill  v.  B.  B.  &  A.  L. 
Stone  &  Co.,  153  Cal.  571,  96  Pac. 
84,  19  L.  R.  A,  N.  S.  1094  (1908), 
with  extended  note- 
OS.  Koons  V.  St.  Louis,  etc.,  Ry., 
65  Mo.  592  (1877),  committed  the 
court  in  a  turntable  case;  followed 
in  Berry  v.  St.  Louis  M.  &  S.  B.  Ry., 
214  Mo.  593,  114  S.  W.  27  (1908), 
but  in  Overholt  v.  Veiths,  93  Mo. 
422,  6  S.  W.  74  (1887),  the  court  re- 
fused to  apply  the  doctrine  against 
the  owner  of  an  abandoned  but  al- 
luring quarry;  and  in  Barney  v. 
Hannibal  etc.  Ry.,  126  Mo.  372,  28 
S.  W.  1069,  26  L.  R.  A-  847  (1894), 
it  refused  to  apply  the  doctrine 
against  a  railroad  company  which 
failed  to  fence  in  its  freight  yard. 
94.  Missouri,  K.  &  T.  Ry.  v.  Ed- 
wards, 90  Tex.  65,  36  S.  W.  430,  32 
L.  R.  A  825  (1896),  reversing  S.  C 
in  32  S;.  W.  815  (1895). 
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In  the  last  cited  case,  the  Supreme  Court  of  Texas  said  of  the 
"  turntable  cases :  " ''  "  This  line  of  decisions  has  not  been  uni- 
formly followed,  and  has  met  with  much  adverse  criticism,  and  it 
seems  to  us  that,  with  respect  to  the  care  which  the  owner  of  land 
is  required  to  exercise,  in  order  to  secure  from  injury  children  who 
lay  trespass  upon  it,  they  go  to  the  limit  of  the  law.  They  pro- 
ceed upon  the  ground  that  turn-tables  are  attractive  to  children.  In 
both  of  the  cases  cited,  stress  was  laid  upon  this  fact,  and  also  upon 
the  fact  that  the  use  of  turn-tables  by  the  children  was  known  to 
the  servants  of  the  defendants.  The  ruling  in  these  casesi,  we  think, 
must  be  justified  upon  one  of  two  grounds;  either  that  the  turn- 
tables possess  such  peculiar  attractiveness,  as  playthings  for  chil- 
dren, that  to  leave  them  exposed  should  be  deemed  equivalent  to  an 
invitation  to  use  them,  or  that,  when  unsecured,  they  are  so  ob- 
viously dangerous  to  children  that,  when  it  is  discovered  that  they 
are  using  them,  it  is  negligent  on  the  part  of  the  owner  not  to  take 
some  steps  to  guard  them  against  the  danger.  But  when  it  is  said 
that  it  is  enough  that  the  object  or  place,  is  attractive  or  alluring  to 
children,  and  when  it  is  said,  as  has  been  intimated,  that  the  fact 
that  they  resort  to  a  peculiar  locality  is  evidence  of  its  attractive- 
ness, the  question  suggests  itself,  what  object  or  place  is  not  attrac- 
tive to  very  young  persons  who  are  left  free  to  pursue  their  innate 
'propensity  to  wander  in  quest  of  amusement  ?  What  object  at  all 
unusual  is  exempt  from  infantile  curiosity  ?  What  place,  conven- 
iently accessible  for  their  congregation,  is  free  from  the  restless 
feet  of  adventurous  truants  ?  " 

568.  Repudiation  of  Railroad  Company  v.  Stout.  In  many 
jurisdictions,''  the  doctrine  announced  by  Railway  Company  v. 
Stout  has  been  squarely  Repudiated,  and  the  rule  has  been  laid 
down,  that  "  no  distinction  exists  between  adults  and  infants  when 
entering  uninvited  upon  lands  of  another,  with  relation  to  the 

95.  Evanisch  v.  Gulf  etc.  Ry.,  57  57  L.  R.  A.  724  (1902) ;  Wilmot  v. 
Tex.  126,  44  Am.  R.  586  (1882) ;  McPadden,  79  Conn.  367,  65  At.  157, 
and  Ry.  Co.  v.  Stout,  17  Wall.  657,  19  R.  L.  A.  N.  S.  1101  (1906); 
21  L.  Ed.  745  (1873),  were  cited  as  Schauf's  Admin'r  v.  City  of  Padu- 
aamples  of  this  class  of  cases.  cah,   106   Ky.   228,  50   S.   W.   42,  90 

96.  Some  of  the  cases  not  hereto-  Am.  St.  R.  220  (1899) ;  Turess  v. 
fore  nor  hereafter  cited  are  the  fol-  N.  Y.  etc.  Ry.,  61  N.  J.  L.  314,  40 
lowing:  Brinkley  Car  Works  v.  At  614  (1898);  McAlpin  v  Powell 
Cooper,  70  Ark.  331,  67  S.  W.  752,  70  N.  T.  126  (1877) ;  Briscoe  v.  Hen- 
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duty  which  the  owner  or  occupiei*  of  such  lands  owes  to  them."  '^ 
The  learned  judge,  writing  the  opinion  in  the  case  last  cited,  said : 
"  It  must  be  conceded,  I  think,  that  the  rule  which  imposes  liability 
upon  the  landowner  is  a  hard  one,  so  far  as  he  is  concerned  in  this 
respect ;  that  no  matter  how  carefully  he  may  endeavor  to  protect 
himself  by  discharging  the  duty  which  the  law  places  upon  him, 
the  probabilitj'  of  failure  is  great.  When  contemplating  the  altera- 
tion of  his  land,  from  the  condition  in  which  nature  left  it,  for 
the  purpose  of  obtaining  a  more  beneficial  user  therefrom,  he  must 
first  consider  whether  the  alteration  will  render  it  attractive  to 
children  of  tender  years,  and,  if  so,  whether  they  will  be  subjected 
to  danger  if  they  succumb  to  the  attraction.  If  he  honestly  con- 
cludes that  the  change  will  not  operate  to  attract  children,  and  that^ 
therefore,  although  it  may  make  his  property  dangerous.,  he  is 
under  no  obligation  to  provide  for  their  safety,  or  if  he  concludes 
that,  although  the  alterations  may  render  his  property  attractive 
to  children,  they  will  not  inciir  danger  by  coming  upon  it,  and  for 
either  of  these  reasons  fails  to  take  precautions  for  their  safety,  it 
will  be  for  the  jury  to  say  whether  he  must  answer  for  the  result, 
if  injury  to  a  child  follows  upon  his  omissions;  and  their  verdict 
will  depend  upon  whether,  in  their  opinion,  he  had  a  reasonable 
ground  for  his  conclusion.  So  too,  if  he  appreciates  that  the 
change  which  he  proposes  to  make  will  render  his  premises  dan- 
gerously attractive  to  children,  and  takes  precautions  to  exclude 
them  therefrom,  it  is  still  possible  that  they  may  elude  his  vigi- 
lance, and  receive  hurt  while  trespassing;  and  when  that  occurs, 
it  at  once  becomes  a  question  for  the  jury  to  say,  whether  or  not 
the  injury  was  the  result  of  the  care,  on  the  part  of  the  landowner, 
in  affording  that  protection  which  his  duty  required.  What  the 
conclusion  of  the  jury  would  be  in  any  given  case,  of  course,  no 
one  can  tell.  The  fact,  however,  is  suggestive  that  in  every  re- 
ported case,  so  far  as  I  have  examined  them  (and  I  have  examined 
many),  where  this  doctrine  has  been  under  consideration,  it  has 

derson  L.  &  P.  Co.,  148  N.  C.  396,  62  ■  218  Pa.  444,  67  At.  768,  19  L.  R.  A. 

S.   E.   600,   19   L.   R.  A.   N.   S.   1116  N.  S.  1162   (1907) ;   Ckjoper  v.  Over- 

(1908) ;   Railroad  Company  v.  Har-  ton,  102  Tenn.  211,  52  S.  W.  183,  45 
vey,    77    Oh.    St.    235,   83   N.    E.    66,    L.  R.  A.  591   (1899). 
19  L.  R.  A.  N.  S.  1136   (1908),  with        97.  D.  L.  &  W.  Ry.  v.  Reich,  61  N. 

a  full  citation  and  analysis  of  de-  J.   L.   643,  40  At.   682,  41   L.   R.  A. 

cisions;  Thompson  v.  Bal.  &  O.  Ry.,  831,  68  Am.  St.  R.  727  (1898). 
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always  oeen  the  landowner,  and  never  the  injured  child,  who  was 
trying  to  avoid  the  result  of  the  verdict  of  the  jury.  It  is  only 
in  those  cases,  where  the  action  of  the  jury  has  been  controlled  by 
the  trial  court,  that  the  injured  child  has  sought  a  review.  The 
probability  that  the  landowner  will  not  be  able  to  avoid  liability 
for  injuries  to  children  who  come  upon  his  lands  without  invita- 
tion, no  matter  how  careful  he  may  have  been,  while  it  affords  no 
reason  for  denying  the  existence  of  the  rule  which  holds  him  to 
responsibility,  certainly  requires  that  we  should  not  accept  it  as 
sound  unless  it  rests  upon  a  solid  foundation." 

569.  Similar  views  have  been  announced  by  the  courts  of  other 
states.**  It  is  quite  apparent,  therefore^  that  the  tide  of  judicial 
opinion  is  setting  strongly  against  the  doctrine  of  Railroad  Com- 
pany V.  Stout.  This  has  been  admitted  by  one  of  the  most  en- 
thusiastic advocates  of  the  doctrine."  The  present  writer  does  not 
share  that  learned  and  lamented  author's  regret  over  this  change 
in  the  tide.  On  the  other  hand,  he  views  it  as  the  result  of  the 
sober,  second  thought  of  the  bench  and  the  bar.*"* 

98.  Daniels  v.  N.  Y.  etc.  Ry.,  154  884  (1901),  and  cases  cited  in  pre- 

MasB.  349,  28  N.  E.  283,  13  L.  R.  A.  ceding  notes. 

248,  26  Am.  St.  R.  253  (1891) ;  Frost  99.  Thompson,  Commentaries  on 

V.   Eastern   etc.  Ry.,  64  N.   H.   220,  Negligence,  Vol.  7,  §  1031  (1901). 

9  At.  790,  10  Am.  St.  R.  396  (1886) ;  100.  The  following  cases  apply  this 

Walsh  V.  Fitchburg  Ry.,  145  N.  Y.  B(^heT  second  thought  to  trespassing 

301,  39  N.  E.  1068,  27  L.  R.  A.  724,  infants  Injured  by  alluring  and  un- 

45  Am.  St.  R.  615   (1895) ;  Gillespie  guarded    fires.      Erickson    v.    Great 

Tr.  McGowan,  100  Pa.  144,  45  Am.  R.  Nor.  Ry.,  82  Minn.  60,  51  L.  R.  A. 

■■365    (1882);    Paolino  v.   McKendall,  645,   83   Am.   St.   R.   410,  84   N.   W. 

24  R.  I.  432,  53  At.  268,  60  L.  R.  A.  462  (1902) ;  Madden  v.  Boston  &  Me. 

133    (1902) ;    Uthermolen   v.    Boggs  Ry.,  76  N.  H.  369,  83  At.  129,  39  L. 

Run  Co.,  50  W.  Va.  457,  40  S.  E.  R.  A.,  N.  S.  1058  (1912),  with  note. 
410,  55  li.  R.  A.  911,  88  Am.  St.  R. 
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CHAPTER  XVI. 

tobt  liability  of  telegraph  and  telephone  companies. 
§  1.  Theie  Legal  Status. 

570.  Is  It  That  of  Common  Carrier?  There  is  some  judicial 
authority  for  the  view  that  these  companies  are  common  carriers. 
The  Supreme  Court  of  California  declared  in  an  early  case,* 
"  There  is  no  difference  in  the  general  nature  of  the  legal  ohliga- 
tion  of  the  contract  between  carrying  a  message  along  a  wire  and 
carrying  goods  or  a  package  along  a  route.  The  physical  agenty 
may  be  different,  but  the  essential  nature  of  the  contract  is  the 
same.  The  process  of  ascertaining  damages  is  the  same  in  this  as 
in  other  cases  of  carriers."  In  a  more  recent  case  the  Supreme 
Court  of  Indiana,  after  referring  to  the  fact  that  the  telephone  is 
a  discovery  of  recent  date,  said :  "  The  relations  which  it  has  as- 
sumed towards  the  public  make  it  a  common  carrier  of  news,  a 
common  carrier  in  the  sense  in  which  the  telegraph  is  a  common 
carrier,  and  impose  upon  it  certain  well  defined  obligations  of  a 
public  character."  ^ 

In  some  of  our  states  the  legal  status  of  telegraph  and  telephone 
companies  is  fixed  by  constitutional  or  statutory  provisions  as  that 
of  common  carriers-*     It  is  apparent  from  the  statutes  cited  in 

1.  Parks  V.  Alta  California  Tel.  2.  Hockett  v.  The  State,  105  Ind. 

Ck).,  13   Cal.   422,   73  Am.   Dec.   589  250,  258,  5  N.  E.  178,  55  Am.  Rep. 

(1859).     Accord.  Wes.  Un.   Tel.  Co.  201   (1885). 

V.  Meek,  49  Ind.  53  (1874).  This  3.  Constitution  of  Ky.,  §  199,  "All 
doctrine  has  been  changed  by  the  such  companies  are  hereby  declared 
Civil  Code  of  California:  "  §  2168.  to  be  common  carriers  and  subject 
Every  one  who  offers  to  the  public  to  legal  control." 
to  carry  persons,  property,  or  mes-  Minn.  Rev.  Laws,  1905,  §  2928,  de- 
sages,  excepting  only  telegraphic  clares  that  they  are  common  car- 
messages,  is  a  common  carrier  of  riers  and  must  serve  all  without 
■whatever  he  thus  offers  to  carry."  discrimination  or  preference,  for  a 
It  is  provided  by  §  2162,  that,  "  A  reasonable  compensation.  Constitu- 
carrier  of  messages  for  reward  tion  of  Miss.  §  195:  "  Express,  tele- 
must  use  great  care  and  diligence  graph,  telephone  and  sleeping  car 
in  the  transmisaion  and  delivery  of  companies  are  declared  common 
messages."  carriers  in  their  respective  lines  of 


£34  THE  LAW  OF  TORTS. 

the  last  preceding  note  that  the  present  tendency  of  legislation  h 
towards  the  adoption  of  the  early  California  and  the  Indiana  doc 
trine. 

571.  The  prevailing  view,  in  the  absence  of  statutory  or  con 
stitutional  provision,  is  that  telegraph  and  telephone  companies  an 
not  to  be  classed  as  common  carriers.  Perhaps,  the  best  statemeni 
of  the  reasons  for  this  view  is  found  in  the  following  extract  from 
.a  leading  Massachusetts  casei"^  "  The  liability  of  a  telegraph  com 
pany  is  quite  unlike  that  of  a  common  carrier.  A  common  carriei 
lias  exclusive  possession  and  control  of  the  goods  carried,  with  pe 
■culiar  opportunities  for  embezzlement  or  collusion  with  thieves 
The  identity  of  the  goods  received  with  those  delivered  cannot  b( 
mistaken ;  their  value  is  capable  of  easy  estimate,  and  may  be  ascer 
tained  by  inquiry  of  the  consignor,  and  the  carrier's  compensatioi 
fixed  accordingly;  and  his  liability  in  damages  is  measured  b\ 
the  value  of  the  goods.  A  telegraph  company  is  entrusted  witl 
Toothing  but  an  order  or  message,  which  is  not  to  be  carried  in  th( 
form  in  whicli  it  is  received-,  but  is  to  be  transmitted  or  repeatec 
hy  electricity,  and  is  peculiarly  liable  to  mistake ;  which  cannot  b( 
the  subj  ect  of  embezzlement ;  which  is  of  no  intrinsic  value ;  th( 
importance  of  which  cannot  be  estimated  except  by  the  sender 
nor  ordinarily  disclosed  by  him  without  danger  of  defeating  his 
own  purposes ;  which  may  be  wholly  valueless,  if  not  forwarded  im 
mediately ;  for  the  transmission  of  which  there  must  be  a  simple 
rate  of  compensatidu ;  and  the  measure  of  damages  for  a  failur( 
to  transmit  or  deliver  which,  has  no  relation  to  any  value  whicl 
^can  be  put  on  the  message  itself."  ° 

business,  and  subject  to  liability  as  Co.,  113  Mass.  299,  18  Am.  Rep.  481 

"-such."      Nebraska.    Laws    1907,    ch.  (1873). 

'90,  S  4.     Nevada,  Laws  1907,  ch.  44,  5.  Similar  reasons  were  aseignef 

Title  of  Act.    North  Dakota,  Revised  or  approved  In  the  following  cases 

Codes,    1905,    §§    5671,    5672,    5699;  Tyler  v.   Western   Un.   Tel.   Co.,   6( 

•Oklahoma,  Wilson's  Rev.  &  Ann.  St.  111.    421,    14    Am.    Rep.    38    (1871) 

1903,  §  700;  Blackwell  M.  &  E.  Co.  Smith  v.  Western  Un.  Tel.   Co.,  8i 

T.  Wesit.  Un.  Tel.  Co.,  17  Okla.  376,  Ky.    104,   112,   4   Am.    St.    Rep.    12( 

»9  Pac.  235  (1906) ;  South  Carolina,  (1885),     nullified     by     Constitution 

■Constitution   of   1895,   Art.   ix,    §    3.  §  199;   Fowler  v.  Western  Un.  Tel 

South    Dakota,    Revised    Codes    of  Co.,   80   Me.   381,   387,   15   At.   29,   ( 

1913,  §§  564,  1576,  1577,  1604;  Laws  Am.  St.  Rep.  211;  Kiley  v.  Westerr 

T.907,  ch.  239,  §  2.  Un.  Tel.  Co.,  109  N.  Y-  231,  16  N.  E 

4-   Grinnell    v.   Western   Un.    Tel.  75   (1888) ;   Western  Un.  Tel.  Co.  v 
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In  a  few  States,  we  have  a  statutory  declaration  that  telegraph 
and  telephone  companies  are  not  common  carriers.^ 

572.  Bailees  for  Hire.  Occasionally  the  courts  of  a  State  have 
classified  these  companies  as  bailees  for  hire,  thus  exempting  them 
from  the  common  carrier's  liability  as  insurer,'  and  also  withdraw- 
ing them,  to  some  extent,  from  the  category  of  public  service  cor- 
porations.* In  the  South  Carolina  case  referred  to  in  the  second 
preceding  note,  the  court  said :  "  Our  opinion  is  that  telegraph 
companies,  as  to  the  work  which  they  engage  to  do,  belong  to  that 
department  known  as  bailment,  especially  to  that  class  styled  lo- 
catio  opens  faciendi,  and  that  they  are  governed  by  the  principles 
of  law  which  have  been  long  since  established  in  reference  to  this 
department." 

573.  They  Are  Public  Service  Corporations.  In  all  jurisdic- 
tions, and  without  the  aid  of  statutes,  the  courts  have  decided,  un- 
hesitatingly, that  telephone  and  telegraph  companies  are  public 
service  corporations.  They  are  organized  to  serve  the  public ;  they 
hold  themselves  out  as  servants  of  the  public;  they  have  become 
important  if  not  indispensable  to  the  community,  and,  generally, 

Griswold,    37    Oh.    St.    301,    309,    41  and  regulations,   and   does  himself. 

Am.  Rep.  500   (1881) ;   Western  Un.  in  law,  engraft  them  in  his  contract 

Tel.   Co.  V.   Neill,  57  Tex.  283,  288,  of  bailment  and  is  bound  by  them." 

44  Am.  Rep.  589  (1882);  Hlbbard  v.  In  Western  Un.  Tel.  Co.  v.  Fontaine, 

Western   Un.  Tel.   Co.,  33  Wis.   558  58  Ga.  433    (1877),  it  was  declared 

(1873) ;    Primrose   v.    Western    Un.  by  the  court  that  a  telegraph  com- 

Tel.  Co.,  154  U.  S.  23,  14   Sup.  Ct.  pany  occupied  "the  legal  status  of 

1098,  38  L.  Ed.  883   (1893).  a  bailee  for  hire  and  not  that  of  a 

6.  California  Civil  Code,  §  2168;  common  carrier."  Pinckney  Bros. 
Montana  Civil  Code,  §  2870.  v.  Western  Un.  Tel.  Co.,  16  S.  C.  71, 

7.  Birney  v.  New  York  &  Western  85,  45  Am.  Rep.  765  (1882). 

Un.  Tel.  Co.,  18  Md.  341,  81  Am.  D«c.  8.  In   Gillls  v.  Western   Un.   Tel. 

«07    (1862) ;    "  This   telegraph   com-  C!o.,  61  Vt.  461,  464,  17  At-  736,  15 

pany  is  not  a  common  carrier,  but  Am.  St.  Rep.  917   (1889),  the  court 

a    bailee,    performing,    through    its  criticised    this    doctrine,    "  because 

agents  a  work  for  its  employer,  ac-  telegraph  companies  are  engaged  in 

cording  to  certain  rules  and  regu-  a  business  of  a  public  nature,  and 

lations,  which  under  the  law,  it  has  are  precluded  by  rights  and  duties 

a  right  to  make  for  its  government,  incident  thereto  from  occupying  the 

The  appellee  is  supposed  to  know  legal  status  of  ah  ordinary  bailee 

that  the  engagements  of  the  appel-  for  hire,  whose  duties  arise  wholly 

lant  are  controlled  by  those  rules  from  the  contract  of  employment." 
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they  have  a  practical  monopoly  in  their  line  of  business,  within 
each  locality.*  In  the  language  of  Alvey,  £!.  J. :  "  The  appellant 
(a  telephone  company)  is  in  the  exercise  of  a  public  employment, 
and  has  assumed  the  duty  of  serving  the  public  while  in  that  em- 
ployment. *  *  *  The  telegraph  and  telephone  are  important 
instruments  of  commerce,  and  their  service  as  such  have  become 
indispensable  to  the  commercial  and  business  public.  They  are 
public  vehicles  of  intelligence,  and  they  who  own  and  control  them 
can  no  more  refuse  to  perform  impartially  the  functions  that  they 
have  assumed  to  discharge  than  a  railroad  company,  as  a  common 
carrier,  can  rightfully  refuse  to  perform  its  duty  to  the  public."  *° 


9.  Hockett  V.  The  State,  105  Ind. 
250,  257,  5  N.  B.  178,  55  Am.  Rep. 
201  (1885).  "  The  telephone  has  be- 
come as  much  a  matter  of  public 
convenience  and  of  public  neces- 
sity, as  were  the  stage  coach  and 
sailing  vessel  a  hundred  years  ago, 
or  as  the  steamboat,  the  railroad 
and  the  telegraph  have  become  in 
later  years":  Central  Union  Tele- 
phone Co.  V.  Falley,  118  Ind.  194, 
19  N.  E.  604,  10  Am.  St  Rep.  114 
(1888),  with  valuable  note  at  pp. 
128-136;  Fowler  v.  Western  Un.  Tel. 
Co.,  80  Me.  381,  387,  15  M.  29,  6  Am. 
St.  B.  211,  "Telegraph  companies 
are  engaged  in  what  may  appro- 
priately be  called  a  public  employ- 
ment:" Turnpike  Company  v.  News 
Company,  43  N.  J.  L.  381  (1881). 
"  The  telegraph  has  become  as  es- 
sential to  the  transaction  of  the 
business  of  the  country  as  the  rail- 
roads; and  *  »  *  the  implica- 
tion would  be  very  strong  that  the 
legislature,  in  bestowing  the  fran- 
chise, intended  to  charge  the  com- 
panies with  a  duty  to  the  public;  " 
Gardner  v.  Providence  Telephone 
Co.,  23  R.  I.  262,  2€8,  49  At.  1004,  55 
L.  R.  A.  113  (1901) ;  State  v.  Tele- 
phone Co.,  61  S.  C.  83,  94.  39  S.  E. 
257,  85  Am.  St.  Rep.  870,  55  L.  R. 


A.  139  (1901):  "The  telephone 
has  become  a  public  servant;  "  GIl- 
lis  V.  Telegraph  Co.,  61  Vt.  461,  464, 
17  At.  736,  15  Am.  St.  Rep.  917 
(1889) ;  Telegraph  Company  v.  Tele- 
phone Company,  61  Vt.  241,  249,  17 
At  1071,  15  Am.  St  Rep.  893  (1888) ; 
Westtern  Union  Tel.  Co.  v.  Reynolds 
Bros.,  77  Va.  173,  46  Am.  Rep.  715 
(1883). 

10.  Chesapeake  &  Pofc  Telephone 
Co.  V.  Bal.  &  O.  Tel.  Co.,  66  Md. 
399,  7  Atl.  809,  59  Am.  Rep.  167 
(1886).  In  State  ex  rel-  Webster 
V.  Nebraska  Telephone  Company,  17 
Neb.  126,  22  N.  W.  237,  52  Am.  Rep. 
404  (1885),  it  is  said:  "While  there 
is  no  law  giving  it  a  monopoly  of 
the  business  in  the  territory  cov- 
ered by  its  wires,  yet  it  must  be  ap- 
parent to  all  that  the  mere  fact  of 
this  territory  being  covered  by  its 
plant,  from  the  very  nature  and 
character  of  its  business  gives  it  a 
monopoly  of  the  business  which  it 
transacts.  *  *  *  No  statute  has 
been  deemed  necessary  to  aid  the 
courts  in  holding  that  when  a  per- 
son or  company  undertakes  to  sup- 
ply a  demand  which  is  'affected 
with  a  public  interest'  it  must  snp- 
ply  all  alike  who  are  like  situated." 
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The  Supreme  Court  of  Massachusetts  "*  has  declared  that  the  pub- 
lic nature  of  the  business  of  these  companies  •"  has  been  recog^ 
nized  by  the  legislation  of  Congress,  the  decisions  of  the  United 
States  courts  and  of  many  of  the  States.  So  far  as  known  to  us, 
it  has  not  been  held  otherwise  anywhere."  "*" 

§  2.  Theie  Duties  to  the  Public. 

574.  To  Serve  All.  Inasmuch  as  these  companies  are  public 
service  corporations,  they  are  charged  with  certain  duties  to  the 
public,  among  which  are  those  of  furnishing  for  a  reasonable  com- 
pensation to  any  inhabitant  of  the  locality  served  by  them,  tele- 
graphic or  telephonic  sefrvice  for  legitimate  purposes,  without  un- 
fair discrimination,  either  as  to  manner  of  service  or  rate."  Their 
property  has  been  employed  by  them,  voluntarily,  in  such  a  man- 
ner as  to  become  "  affected  with  a  public  interest,"  as  that  term 
has  been  defined  by  the  Supreme  Court  of  the  United  States ;  " 
"  Property  does  become  clothed  with  a  public  interest  when  used 
in  a  manner  to  make  it  of  public  consequence,  and  affect  the  com- 
munity at  large.  When,  therefore,  one  devotes  his  property  to  a 
use  in  which  the  public  has  an  interest,  he  in  effect,  grants  to  the 
public  an  interest  in  that  use,  and  must  submit  to  be  controlled  by 
the  public  for  the  common  good,  to  the  extent  of  the  interest  he 
has  thus  created.  He  may  withdraw  his  grant  by  discontinuing 
the  use ;  but,  so  long  as  he  maintains  the  use,  he  must  submit  to 
the  control."  " 

575.  In  case  a  telegraph  or  telephone  company  refuses,  without 
lawful  excuse,  to  serve  any  member  of  the  community,  or  imposes 

10a.   Pierce   v.    Drew,   136   Mass.  12.  Munn  v.  Illinois,  94  U.  S.  113, 

75,  77,  49  Am.  Rep.  7    (1883).  126,  24  L.  Ed.  77   (1876). 

10b.  For  a  full  diBCUSsion  of  the  18.  Accord.  Interocean  Pub.  Ckj.  v. 

origin    of    public    service    duties.  Associated  Press,  184  111.  450,  56  N. 

see   articles    by   Professor   Charles  E.  822,  48  L.  R.  A.  568,  75  Am.  St. 

K.    Burdick,   in    11    Columbia   Law  Rep.   184    (1900) ;    Hockett   v.    The 

Review,  515,  616,  743   (1911).  State,  105  Ind.  250,  5  N.  E.  178,  55 

11.    Nebraska    Telephone    Co.    v.  Am.  Rep.  201  (1885) ;  State  ex  rel. 

State  ex  rel.  Yeiser,  55  Neb.  627,  76  Webster  v.  Neb.  Telephone  Co.,  17 

N.  W.  171,  45  L.  R.  A.  113   (1898) ;  Neb.  126,  22  N.  W.  237,  52  Am.  Rep. 

Telegraph   Co.   v.   Telephone   Com-  404  (1885) ;  Nebraska  Telephone  Ck). 

pany,  61  Vt.  241,  17  At.  1071,  15  Am.  v.  State  ex  rel-  Yeiser,  55  Neb.  627, 

St.  Rep.  893  (1888).  76  N.  W.  171,  45  L.  R.  A.  113  (1898). 
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improper  conditions  upon  its  performance  of  services,  it  renders 
itself  liable  to  a 'tort  action"  for  this  breach  of  its  common  law- 
duty/^  and  also  to  a  writ  of  mandamus  or  injunction."  It  is  un- 
der no  legal  obligation,  however,  to  render  services  in  aid  of  un- 
lawful undertakings.  Accordingly,  it  cannot  be  compelled  to  in- 
stall a  telephone  in  a  house  of  ill-fame,^'  or  supply  telegraphic  in- 
formation to  bucket  shops  or  other  gambling  resorts.^  It  may 
refuse  to  transmit  messages,  or  to  allow  its  lines  and  instruments 
to  be  used  in  transmitting  messages  which  are  defamatory  or  in- 
decent." If  the  illegality  or  immorality  of  a  proffered  message  is 
fairly  doubtful,  the  doubt  should  be  resolved  in  favor  of  the  sender 
by  the  company,  as  it  would  be  by  a  court,  in  case  the  company  was 


See  Telephone  Co.  v.  State,  98  Miss. 
159,  54  So.  670,  39  L.  R.  A.  N.  S. 
277  (1911),  holding  the  contract  in 
this  case  valid  and  not  monopolistic. 

14.  Cumberland  Tel.  &  Tel.  Co. 
V.  Hobart,  89  Miss.  252,  42  So.  349 
(1906),  verdict  for  $150  was  af- 
firmed, although  plaintiff's  damage 
was  "  largely  composed  of  incon- 
venience and  annoyance;  "  Gwynn 
V.  Citizens'  Telephone  Co.,  69  S.  C. 
434,  48  S.  E.  460,  67  L.  R.  A.  Ill, 
104  Am.  St.  Rep.  819  (1904).  See 
Strong  V.  Western  Un.  T.  Co.,  18 
Idaho,  389,  109  Pac.  910,  30  L.  R.  A., 
N.  S.  409   (19l0). 

15.  Supra,  tH  8,  11,  20  and  author- 
ities there  cited. 

16.  Western  Union  Tel.  Co.  v. 
State  ex  rel.  Hammond  Elevator 
Co.,  165  Ind.  492,  76  N.  E.  100,  3  L. 
R.  A.  N.  S.  153  (1905);  Gwynn  v. 
Citizens'  Telephone  Co.,  61  S.  C.  83, 
39  S.  E.  257,  55  L.  R.  A.  139,  85  Am. 
St  Rep.  870   (1901). 

17.  Gtodwln  v.  Telephone  Com- 
pany, 136  N.  C.  258,  48  S.  E.  636,  67 
L.  R.  A.  251,  103  Am.  St.  Rep.  941 
(1904).  "It  is  argued  that  a  com- 
mon carrier  would  not  be  author- 
ized to  refuse  to  convey  plaintiff, 
because  she  keeps  a  bawdy  house. 


Nor  is  the  defendant  refusing  her 
a  telephone  on  that  ground,  but  be- 
cause she  wishes  to  place  the  tele- 
phone in  a  bawdy  house.  A  com- 
mon carrier  could  not  be  compelled 
to  haul  a  car  for  that  purpose. 
For  like  reason  a  manda- 
mus will  not  lie  to  compel  a  water 
company  to  furnish  water,  or  a  light 
company  to  supply  light  to  a  house 
used  for  carrying  on  an  illegal 
business.  The  courts  will  enjoin  or 
abate,  not  aid,  a  public  nuisance." 

18.  Smith  V.  Western  Un.  Tel.  Co., 
84  Ky.  664,  2  S.  W.  483  (1887)' 
Central  Stock  &  Grain  Exch.  v. 
Board  of  Trade,  196  111.  396,  63  N 
E.  740  (1902);  Western  Union  Te!. 
Co.  V.  State  ex  rel.  Hammond,  165 
Ind.  492,  76  .\.  E.  100.  3  L.  R  A  N 
S-  153  (1905);  Bryant  v.  Western 
Un.  Tel.  Co.,  17  Fed.  825,  and  note 
(1883). 

19.  Western  Un.  Tel.  Co.  v.  Fergu- 
son, 57  Ind.  495  (1877);  Peterson 
V.  Western  Un.  Tel.  Co.,  65  Minn 
18,  67  N.  W.  646.  33  L.  R.  A.  302 
(1896) ;  Pugh  V.  City,  etc.,  Tel.  Co., 
25  Al.  L.  J.  163,  9  Law  Bui.  104,  8 
Dec.  Reprint  644,  affd.  13  La^v  Bui 
190,    (Ohio  1883). 
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prosecuted  for  defamation  or  other  illegal  conduct  because  of  its 
connection  with  the  message.^" 

These  companies  are  under  a  duty  to  treat  their  patrons  de- 
cently ;  and,  if  they  insult  and  humiliate  a  patron  by  abusive  lan- 
guage, without  lawful  excuse,  they  are  liable  to  him  in  tort.^* 

576.  Must  Not  Discriminate  Unfairly.  Engaged  as  these  com- 
panies ara,  of  their  own  volition,  in  performing  a  public  service, 
they  are  bound  by  the  principles  of  the  common  law  to  render  ser- 
vices to  all  patrons  on  equal  terms  under  like  conditions ;  and  not  to 
so  discriminate  in  their  rates  to  their  patrons,  as  to  give  any  on» 
an  undue  preference  over  another.^^  If  they  were  allowed  to  give 
such  preferences,  they  would  be  able,  oftentimes,  to  secure  a  mo- 
nopoly of  a  particular  line  of  business  to  a  favored  patron,  or  to 
bring  financial  ruin  upon  one  discriminated  against.^ 

These  principles,  however,  do  not  preclude  telegraph  and  tele- 
phone companies  from  charging  different  rates  to  different  patrons, 
provided,  the  differences  in  the  services  are  fairly  commensurate 


29.  Gray  v.  Western  Un.  Tel.  Co., 
87  Ga.  350,  354,  13  S.  E.  562,  14  L. 
R.  A.  95,  27  Am.  St.  Rep.  259  (1891) : 
■"  When  a  dispatch  Is  ambiguous, 
the  law  would  give  the  benefit  of 
the  ambiguity  to  the  company  in 
dealing  with  it  either  civilly  or 
criminally  for  transmitting  the  dis- 
patch, and  hence,  it  would  be  the 
duty  of  the  company,  in  deciding 
whether  to  transmit  it  or  not,  to 
give  the  benefit  of  the  doubt  to  the 
sender.  On  no  other  rule  would  it 
be  practicable  for  telegraph  com- 
panies to  perform  their  legitimate 
functions  as  servants  of  the  general 
public;  "  Western  Un.  Tel.  Co.  v. 
Ferguson,  57  Ind.  495  (1877);  Com- 
monwealth V.  Western  Un.  Tel.  Co., 
112  Ky.  355,  67  S.  W.  59,  57  L.  R.  A. 
614   (1901). 

21.  Dunn  v.  Western  Un.  Tel.  Co., 
2  Ga.  App.  845,  59  S-  E.  189  (1907), 
citing  and  applying  text,  supra, 
H  120. 

22.  Western  Un.  Tel.  Co.  v.  Call 


Publishing  Co.,  44  Neb.  326,  62  N.  W. 
506,  27  L.  R.  A.  622  (1895) ;  58  Neb. 
192,  78  N.  W.  519  (1899);  181  U.  S. 
92,  21  Sup.  Ct.  561,  45  L.  Ed.  765 
(1901);  Chesapeake  &  Pot.' Tel.  Co. 
v.  Bal.  &  Oh.  Tel.  Co.,  66  Md.  399, 
59  Am.  Rep.  167  (1886).  "The  law 
requires  them  to  be  impartial,  and 
to  serve  all  alike;  "  Telegraph  Co. 
V.  Telephone  Company,  61  Vt.  241, 
249,  17  At.  1071,  15  Am.  St.  Rep. 
893  (1889). 

23.  State  ex  rel.  Webster  v.  The 
Nebraska  Telephone  Co.,  17  Neb. 
126,  133-4,  22  N.  W.  237,  52  Am. 
Rep.  409  (1885).  "It  is  shown  to 
be  essential  to  the  business  inter- 
ests of  the  relator  that  his  office  be 
furnished  with  a  telephone.  The 
value  of  such  property  is,  of  course, 
conceded  by  respondent,  but  by  its 
attitude  it  says  it  will  destroy  those 
interests  and  give  to  some  one  ia 
the  same  business,  who  may  have 
been  more  friendly,  this  adyantag» 
over  him," 
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■with  the  differences  in  the  rates.^*  "  There  is  no  cast-iron  line  of 
uniformity  which  prevents  a  charge  from  being  above  or  below  a 
particular  sum,  or  requires  that  the  service  shall  be  exactly  along 
the  same  lines."  ^^  The  patron  who  comp.ains  of  ill-treatment  by 
the  company,  in  the  respect  now  under  consideration,  must  show 
that  the  discrimination  against  him  has  been  unjust.  In  the  case 
last  cited,  the  telegraph  company  charged  the  Call  Publishing  Com- 
pany five  dollars  per  himdred  words,  while  it  charged  the  State 
Journal  Company  (a  rival  newspaper  published  in  the  same  city) 
but  one  dollar  and  a  half  per  hundred  words,  and  the  action  was- 
brought  to  recover  sums  which  the  Call  Publishing  Company  had 
been  thus  wrongfully  compeUed  by  the  telegraph  company  to  over- 
pay. The  telegraph  company  insisted  that  the  difference  in  the 
rates  charged  to  the  companies  was  due  to  the  fact  that  the  Call 
Company  received  its  dispatches  during  the  day,  when  the  services 
of  the  telegraph  company  were  more  valuable  than  at  night,  when 
the  Journal  Company  received  its  dispatches.  Ifotwithstanding 
this  defense,  however,  the  jury  gave  its  verdict  for  plaintiff  for 
$975.  On  appeal,  the  judgment  was  set  aside  because  "  There  was 
no  evidence  to  show  that  the  rate  charged  the  Call  Company  was 
unreasonably  high;  there  was  no  evidence  to  show  that  the  rate 
charged  the  Journal  Company  was  unreasonably  low;  there  was 
no  evidence  to  show  v^hat  difference  in  rates  was  demanded  or 
justified  by  exigencies  of  the  difference  in  conditions  of  service."  ^ 
Upon  the  second  trial,  such  evidt-nce  was  given,  and  a  judgment 
for  the  plaintiff  was  affirmed  by  the  Supreme  Court  of  the  State,"^ 
and  the  Supreme  Court  of  the  United  States.^' 

577.  Statutory  provisions  are  found  in  many  States  affirming 
and  extending  the  common  law  principles  stated  above.  In  Maine, 
"  Every  corporation  authorized  by  its  charter  to  grant  telephone 
privileges,  including  the  leasing  of  instruments  and  other  appli- 
ances, shall  grant  such  privileges  upon  equal  and  uniform  terms 

24.  Cases  in  the  last  two  notes.         N.  W.  506,  27  L.  R.  A.  622,  48  Am.. 

25.  Brewer,  J.,  in  Western  Ln.  Tel.    St.  Rep.  729    (1895). 

Co.  V.  Gall  Publishing  Co.,  181  U.  S.  27.  Western   Un.    Tel.    Co.   v.    Call 

92,  101,  21  Sup.  Ct.  561,  45  L.  Ed.  765  Publishing  Co.,  58  Neb.  192,  78  N.  W. 

(1901).  519  (1899). 

26.  Western  Union  Tel.  Co.  v.  The  28.  Ibid.  181  U.  S.  92,  21  Sup.  Ct. 
Call  Publishing  Co.,  44  Neb.  326,  62  561,  45  L.  Ed.  765   (1901). 
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and  conditions."  ^  Maryland  prohibits  telephone  companies  from 
imposing  any  conditions  or  restrictions  upon  an  applicant  for  tele- 
phone connections  or  facilities  that  are  not  imposed  impartially 
upon  all  persons  in  like  situation,  and  from  discriminating  against 
any  individual  or  company  engaged  in  any  lawful  business.*"  Tele- 
graph companies  are  required  to  receive  and  transmit  messages, 
in  accordance  with  their  established  rules,  and  in  the  order  iu 
which  thy  are  received,  with  impartiality  and  good  faith,  provided 
that  arrangements  may  be  made  with  newspapers  for  the  transmis- 
sion of  public  intelligence  out  of  its  order.''  North  Dakota  affirms 
the  common  law  duty  of  telegraph  companies',*^  and  prescribes  the 
following  order  for  the  transmission  of  messages  which  have  ac- 
cumulated :  "  1.  Messages  from  public  agents  of  the  United  States, 
or  of  this  State,  on  public  business.  2.  Messages  intended  in  good 
faith  for  immediate  publication  in  newspapers,  and  not  for  any 
secret  use.  3.  Messages  giving  information  relating  to  the  sick-  ' 
ness  or  death  of  any  person.  4.  Other  messages  in  the  order  in 
which  they  were  received-"  ^ 

In  some  States,  the  rates  to  be  charged  by  these  companies  for 
business  within  the  State's  limits  have  been  fixed  by  statute,  or 
by  commissioners  who  have  been  authorized  by  legislation  to  es- 
tablish or  revise  rates.**  When  rates  have  been  thus  established, 
they  must  be  observed  by  the  companies,  unless  they  are  confisca- 
tory ;  ^  and  are  not  to  be  evaded  by  such  shifts  as  were  resorted  to 
in  th©  Indiana  cases  cited  in  the  last  note.*' 

29.  Revised  Statutes,  1903,  eh.  55,  son  v.  State,  113  Ind.  143,  15  N.  E. 
§  12.  215;  Nebraska  Telephone  Co.  v.  State 

30.  Public  General  Laws,  Art.  23,  ex  rel.  Yeiser,  55  Neb.  627,  76  N.  W. 
§  336;   Annotated  Code  of  1912,  Art.  171,  45  L.  R.  A.  113   (1898). 

23,    §i     357-377;    Minn.     Rev.    Laws,       35.  Smyth  v.  Ames,  169  U.  S.  466, 

1905,  §  2928  requires  these  companies  18     Sup.    Ct.    418,    42    L.     Ed.     819 

to    serve   all    without    discrimination  (1898);    Johnson  v.    State,    113   Ind. 

and  for  a  reasonable  compensation.  143,  15  N.  E.  215  (1887)  ;  Central  Un. 

31.  Public  Gen.  Laws,  Art.  23,  §  Tel.  Co.  v.  State,  118  Ind.  194,  19  N. 
328.  A  similar  provision  is  found  in  E.  604,  10  Am.  St.  Rep.  114  (1888); 
Conn.;  R  S.,  §  3912.  Mayo  v.  Western  Un.  Tel.  Ca,  112  N. 

32.  Revised    Codes,    §§    5671,    5673,  C.  343,  16  S.  E.  1006  (1893). 

5676,  Accord,  South  Dak.  Rev.  Code,  36.  See  Leavell  v.  Western  Un.  Tel. 

1903,  CSyil  Code,  §§  1576,  1577.  Co.,  116  N.  C.  211,  21  S.  E.  391,  27 

38.  Revised   Codes,    §  5699.      South  L.   R.   A.   843,  47   Am.   St.  Rep.   798 

Dak.  Civil  Code,  §§  564,  1604.  (1895);     Wyinan    on    Public   Serrioa 

34.  Hockett  v.  The  State,   105  Ind.  Corporations,  eha^>.  XLI. 
i50,  55  Am.  Rep.  201    (1885);  John- 
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§  3.   Their  Rights, 

578.  To  Reasonable  Compensation.  Telegraph  and  telephone 
companies  are  entitled  to  a  reasonable  compensation  for  their  ser- 
vices. If  they  demand  an  unreasonable  price,  the  patron  is  en- 
titled to  relief,  either  by  bringing  his  grievance  before  a  State 
Board  of  Commissioners  or  similar  body,  where  he  may  have  a 
reasonable  rate  fixed ;  "  or  by  an  action  for  a  penalty  when  that  is 
imposed  by  statute ;  ^^  or  by  an  action  for  damages  when  he  has 
been  compelled  to  pay  an  unreasonable  rate ;  ^°  or  by  a  writ  of 
mandamus  compelling  the  company  to  serve  him  for  a  fair  rate,  or 
of  injunction  prohibiting  the  withdrawal  of  such  service.*" 

From  the  foregoing  authorities  and  the  principles  stated  in  the 
preceding  sections,  it  is  apparent  that  the  State  has  the  power  to 
determine  what  rate  is  reasonable  for  service  rendered  or  offered 
by  one  of  these  companies,  in  its  quasi-public  capacity.  It  has  not 
such  power,  however,  to  prescribe  what  a  company  shall  charge  for 
services  rendered  in  a  department  of  its  business  which  is  of 
a  purely  private  nature.*'  Moreover,  if  a  State  Legislature  or 
Board  fixes  a  rate  for  these  quasi-public  services  which  is  so  low 
as  to  deprive  a  company  of  the  beneficial  use  of  its  property,  such 
rate  will  be  annulled  by  the  courts.*^     The  'State  may  require 

37.  Nebraska  Telephone  Co.  v.  State  881,  46  L.  Ed.  1144  (1902).  Brewer, 
ex  reL  Yeiser,  55  Neb.  627,  76  N.  W.  J.,  sai4 :  "  It  appears  that  some  por- 
171,  45  L.  R.  A.  113   (1898).  tion  of  the  defendant's  business  is  of 

38.  Conn.  den.  Statutes,  §§  3912,  a  purely  private  nature,  the  receipts 
3913;  Florida,  L.  1907,  ch.  5628  (No.  whereof  are  spoken  of  in  its  reports 
33 ) ,  §  1 ;  Western  Un.  Tel.  Co.  v.  as  private  rentals,  and  as  to  such 
Pendleton,  95  Ind.  12,  48  Am.  Rep.  business  congress  could  not,  if  it 
692    ( 1883 ) .  would,  prescribe  what  shall  be  charged 

39.  Western    Un.    Tel.    Co.    v.    Call  therefor." 

Publishing  Co.,  58  Neb.  192,  78  N.  W.  42.  Western  Un.  Tel.  Co.  v.  Myatt, 
519  (1899),  affd.  181  U.  S.  92,  21  89  Fed.  335  (1899):  The  court  de- 
Sup.  Ct.  561,  45  L.  Ed.  765  (1901).  cided:        "1.  That     the     proofs     ad- 

40.  N.  Y.  &  C.  Grain  &  S.  Exch.  v.  duced  in  this  cause  show  prima  fame 
Board  of  Trade,  127  111.  153,  19  N.  that  the  maximum  rates  for  tele- 
E.  855,  2  L.  R.  A.  411  (1889)  ;  Gwynn  graphic  service  prescribed  by  chapter 
V.  Citizens'  Tel.  Co.,  61  S.  C.  83,  39  38  of  the  laws  enacted  by  the  legisla- 
S.  E.  257,  55  L.  R.  A.  139,  85  Am.  lure  of  the  state  of  Kansas  at  the 
St  Rep.  870  (1901).  special  session  of   1898  are  less  than 

41.  Caiesapeake  &  P.  Tel.  Co.  v.  the  cost  of  performing  the  service. 
Manning,  186  U.  S.  238,  22  Sup.  Ot.  and      are,      therefore,     unreasonable 
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public  service  companies  to  operate  during  reasonable  hours,  on 
every  day  of  the  week,  as  a  condition  of  exercising  their  fran- 
chise.*^ 

Not  only  is  a  telegraph  or  telephone  company  entitled  to  reason- 
able compensation  for  its  services,  but  it  has  a  right  to  demand 
payment  in  advance,"  including  a  deposit  for  an  answer,  which  is 
requested.^^    This  right  to  prepayment  may  be  waived.*" 

579.  To  Establish  Proper  Regulations.  In  common  with  all 
who  are  engaged  in  like  quasi-public  callings,  these  companies  have 
the  right  to  make  and  enforce  reasonable  regulations  for  the  con- 
duct of  their  business."  ,  Whether  particular  regulations  are  rea- 
sonable is  a  question  for  judicial  decision.*^  Even  regulations 
which  are  generally  fair,  may  become  oppressive  and  unreasonable 
in  special  circumstances,  and  these  companies  "  must  exercise  ordi- 
narily prudent  discretion  in  relaxing  their  regulations  in  such 


and    confiscatory;    and    that    the    en-  Pittsburg,  etc.  Ry.  v.   Lyon,   123  Pa. 

forcement    of     such    rates,    which    is  140,   16  At.   607,  2  L.   R.  A.   489,   10 

threatened,   would   operate  to  deprive  Am.    St.   R.   517    (1888);    West.   Un. 

the  telegraph  company  of  its  property  Tel.  Co.  v.  Reynold  Bros.,  77  Va.  173, 

without    due    process     of     law.     and  184,  46  Am.  Rep.  715  (1883). 

w^juld  be  a  denial  of  the  equal  proteo-  47.  West.    Un.    Tel.    Co.    v.    Crider, 

tion  of  the  laws;"  Pioneer  T.  &  T.  Co.  107   Ky.  600,   54  S.  W.   963    (1900)  ; 

v.   Westenhaven,   29   Okla.    429,   118  True   v.   Intern.   Tel.   Co.,   60   Me.    9, 

Pao.    354,    38    L.    R.    A.    N.    S.    1209  18,   11   Am.  Rep.   156    (1872);    Smith 

(1911),  and  authorities  cited  in  the  v.  Gold,  etc.  Tel.  Co.,  42  Hun  (N.  Y.) 

opinion  and  note.  454    (1886);    West.    Un.    Tel.    Co.   v. 

42a.  Twin  Valley  T.  Co.  v.  Mitchell,  Griswold,  37  Oh.  St.  300,  313,  41  Am. 

27  Okla.  388,  113  Pac.  914,  38  L.  R.  Rep.  500   (1881),  "if  they  fail  to  ac- 

A.  N    S.  235   (1910).                            *  cord  with  sound  public  policy  they  are 

43.  Langley  v.  West.  Un.  Tel.  Co.,  void;"  Gillis  v.  West.  Un.  Tel.  Co., 
88  Ga.  777,  15  S.  E.  291  (1892);  61  Vt.  461,  17  At.  736,  15  Am.  Rep. 
West.  Un.  Tel.  Co.  v.  Power,  93  Ga.  917  (1889);  Heimann  v.  West.  Un. 
543,  21  S.  E.  51  (1893)  ;  Western  Un.  Tel.  Co.,  57  Wis.  562  (1883);  West. 
Tel.' Co.  v.  Mossier,  95  Ind.  29  (1883).  Un.  Tel.  Co.  v.  Reynolds  Bros.,  77  Va. 

44.  West.  Un.  Tel.  Co.  v.  McGuire,  173,  184,  46  Am.  Rep.  715  (1883). 
104  Ind.  130,  2  N.  E.  201  (1885);  "This  reasonableness  will  be  depend- 
Hewlett  V.  West.  Un.  Tel.  Co.,  28  Fed.  ent  upon  the  circumstances  of  the 
181    (1886).  "^^^^  ^^  ^^^  rulings  of  the  court  ap- 

45.  West.  Un.  Tel.  Oo.  v.  Cunning-  plying  the  law  to  the  facts." 

ham,  99  Ala.  314,  14  So.  579   (1893).  48.  Hewlett  v.   West.  Un.  Tel.   Co., 

46.  Birney  v.  N.  Y.  etc.  Tel.  Co.,  18  28  Fed.  181,  184  (1886)  ;  Conrad  v. 
Md.   341,    81    Am.   Dec.    607    (I862>;  West.  Un.   Tel.   Co.,   162  Pa.  204,  29 
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Some  of  the  more  important  regulations  are  tiose  fixing  tho 
business  hours  of  a  company's  various  offices,**  prescribing  the 
form  in  which  messages  must  be  presented  for  transmission,  and 
the  time  within  which  claims  for  damages  must  be  made.™ 

580.  To  Contract  for  Exemption  from  Common  Law  Liability. 

All  courts  are  agreed  that  these  companies  may  limit  the  measure 
of  their  responsibility  to  a  reasonable  extent  by  contracts  fairly 
entered  into  with  their  patrons.*^  What  limitations  and  exemp- 
tions are  reasonable  is  a  question  upon  which  courts  are  at  variance, 
as,  we  have  seen  in  a  former  connection,  they  are  with  regard  to 
attempted  contract  exemptions  of  common  carriers.^^  This  dif- 
ference of  opinion  is  due  principally  to  the  varying  conceptions  ' 
of  public  policy  held  by  different  courts. 

The  standard  form,  provided  by  telegraph  companies  for  mes- 
sages, contains  a  clause  to  the  effect  that  "  it  is  agreed  between 
the  sender  of  the  following  message  and  this  company,  that  said 
company  shall  not  be  liable  for  mistakes  or  delays  in  the  transmis- 

At.  888    (1894).     The  r^ulation  that  not  known  and  could  not  in  the  or- 

daims  for  damages  must  be  presented  dinarj  course   of   business   have  been 

within  six  days  is  ordinarily  reaaan-  known,  until   after   the  expiration  of 

able,  but  is  imreaSonable  at  times,  aa  the   sixty  days.''     Hence  the  rule  of 

in  this  case,  and  then  will  not  be  en-  the   company,   requiring  claims  to  bo 

forced.  presented  within  sixty  days,  was  held 

49.  Sweet  v.  Postal  Tel.  Co.,  22  R.  unfair  and  unenforceable  against  this 
I.   344,  47  At.   881,   53  I..  R.   A.   732  plaintiff. 

(1901);    West.   Un.  Tel.   Co.  v.  Neel,  51.  Harkness  v.  West.  Un.  Tel.  Co., 

86  Tex.  368,  25  S.  W.  15,  40  Am.  St.  73  la.  190,  193,  34  N.  W.  811,  5  Am. 

Rep.  847    (1894).  St.    Rep.    672     (1887);     Primrose    v. 

50.  Young  V.  West.  Un.  Tel.  Co.,  65  West.  Un.  Tel.  Co.,  154  U.  S.  1,  14 
N.  Y.  163  (1875);  Wolf  v.  West.  Un.  Sup.  Ct.  1098,  38  L.  Ed.  883  (1893). 
Tel.  Co.,  62 '  Pa.  82,  1  Am.  Rep.  387  "  By  the  r^nlation  now  in  question, 
(1869) ;  Conrad  v.  West.  Un.  Tel.  Co.,  the  telegraph  company  has  not  under- 
162  Pa.  204,  29  At.  888  (1894).  In  taken  to  wholly  exempt  itself  from 
the  last  case,  the  message  was  sent  liability  for  negligence;  but  only  to 
from  Philadelphia  to  China  and  did  require  the  sender  of  the  message  to 
not  call  for  a  reply  by  wire,  but  the  have  it  repeated  and  to  pay  half  as 
reply,  in  the  ordinary  course  of  bnsi-  much  again  as  the  usual  price,  in.  or- 
ness  would  be  by  letter  with  bill  of  dsr  to  told  the  company  liable  for 
lading.  "From  the  nature  of  the  mistakes  or  delays;"  Camp  v.  West, 
message,  the  distance  between  him  Un.  Tel.  Co.,  1  Met.  (58  Ky.)  164- 
who  sent  and  those  to  whom  it  was  (1858). 

sent,  the  neglect  of  the  defendant  was       52.  Surpa,  Chap.  HI,  §  8. 
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-sion  or  delivery,  or  non-delivery,  of  any  unrepeated  message, 
whether  happening  by  negligence  of  its  servants  or  otherwise,  be- 
yond the  amount  received  for  sending  the  same."  Some  courts 
have  declared  that  this  stipulation  does  not  violate  any  sound  pub- 
lic policy.  They  say :  "  To  guard  against  error  from  causes  to 
which  this  mode  of  conveying  intelligence  is  peculiarly  exposed, 
it  is  deemed  but  a  reasonable  and  fair  precaution  to  secure  entire 
correctness  that  the  message  should  be  returned,  so  that  it  will  be 
certainly  known  it  has  been  correctly  carried  to  the  person  to  whom 
it  is  addressed,  with  the  added  compensation  for  its  transmission 
both  ways."  °^ 

581.  Other  courts  treat  such  a  stipulation  as  "  contrary  to  pub- 
lic policy  and  void."  They  hold  that  the  customer  and  the  tele- 
graph company  do  not  stand  upon  an  equality  in  entering  into  such 
a  contract,  "  The  public  is  compelled  to  accept  the  services  of  the 
telegraph  company  and  to  rely  upon  its  discharging  its  duty.  In 
this  and  other  respects,  the  employments  of  the  telegraph  company 
and  the  common  carrier  of  goods  are  strongly  analogous.  The 
business  in  which  each  is  engaged  is  almost  equally  important  to 
the  public ;  vast  interests  are  committed  to  each,  and  good  faith 
and  diligence  in  the  discharge  of  the  duties  of  each  are  essential 
to  the  interest  of  the  public-  in  both  cases  the  demands  of  a  sound 
public  policy  alike  forbid  any  stipulations  to  relieve  them  of  the 
duty  to  use  the  care  and  diligence  resting  upon  them.  To  hold 
otherwise  would  be  to  give  license  and  immunity  to  carelessness 
and  negligence  on  the  part  of  each,  and  would  be  disastrous  to  the 
interests  of  the  public."  °* 

53.  Lassiter  v.  West.  Un.  TeK  Co.,  said :      "  So   far   from   that   being  as 

89   N.   C.   3.S4    (1883).     Accord,   Red-  my  brother  Byles  suggests,  an  unrea- 

path  V.  West  Un.  Tel.  Co.,  112  Mass.  sonable  qualification  or  limitation  of 

71,    17   Am.    Rep.   69    (1873);    Breese  the   company's    liability,    it   seems   to 

V.  U.  S.  Tel.  Co.,  48  N.  Y.  132.  8  Am.  me  to  be  perfectly  just  and  reasonable 

Rep.   526    (1871);    Pearsali   v.    West,  that  means  should  be  afforded  tO'  the 

Un.  Teil.  Co..  124  N.  Y.  256,  26  N.  E.  company    of    ascertaining,    by    repeti- 

534,    21    Am.    St.    Rep.    662     (1891):  tion,  the  correctness  of  the  translation 

West.  Un.  Tel.  Co.  v.  Stevenson,   128  of  the  messages  delivered  to  them  for 

Pa.  442,  18  At.  441,  15  Am.  St.  Rep.  transmission." 

687    (1889):    McAndrew  v.   Elec.  Tel.  54.  West.;  Un.  Tel.  Co.  v.  Short,  53 

Co.,   17   C.   B.   3,   84   Eng.   Com.   L.   3  Ark.  434,  440,   14  S.  W.   649    (1890). 

(1855).  In  the  last  case,  Jervis,  C.  J.,  Acrord.   West.    Un.   Tel.    Co.   v.   Man- 

35 
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The  latter  view,  that  these  companies  cannot  exempt  themselves 
by  contract  from  liability  for  their  negligence,  including  the  negli- 
gence of  their  servants,  has  been  embodied  in  the  statutes  of  sev-  ? 
eral  States.'^  ) 

\ 

582.  Contracting    for    Exemption    from    Gross    Negligence.  ' 

There  is  substantial  unanimity  that  a  telegraph  company  cannot 
exempt  itself  from  liability  for  gross  negligence,  either  on  the  part 
of  its  managers,  or  of  its  servants  ;^'  as  it  cannot  from  liability  for 
wilful  misconduct.^^  While  some  judges  have  professed  to  find 
difficulty  in  defining  gross  negligence,^*  the  term  is  generally  em-  ' 
ployed  to  designate  the  absence  of  even  slight  care,  in  the  circum- 
stances of  the  particular  case.'* 

chard,  69  Ga.  299,  45  Am.  Kep.  480  Grinnell  v.  West.  Un.  Tel.  Co.,  113  ^ 
(1882).  "Any  rule  of  the  company  Mass.  299,  302,  18  Am.  Rep.  485 
■which  seeks  to  relieve  it  from  per-  (1873);  West.  Un.  TeL  Co.  v.  Good- 
forming  the  duty  belonging  to  its  bar  (Miss.),  7  So. -214  (1890);  Will 
employment  with  integrity,  skill  and  v.  Postal  Tel.  Co.,  3  App.  Div.  22,  37 
diligence,  contravenes  public  policy,  N.  Y.  Supp.  933  (1896);  Altman  v. 
as  well  as  the  law,  and  under  it  the  West  Un.  Tel.  Co.,  84  N.  Y.  Supp.  54 
party  at  fault  cannot  seek  refuge;"  (1903),  the  negligence  in  this  case 
Tyler  v.  West.  Un.  Tel.  Ool,  60  111.  held  not  to  be  gross;  Pegram  v.  West. 
421,  14  Am.  Eep.  38  (1871);  West.  Un.  Tel.  Co.,  97  N.  C.  57,  2  S.  E  256 
Un.  Tel.  Co.  v.  Griswold,  37  Oh.  St.  ( 1887 )  ;  Jones  v.  West.  Un.  Tel.  Co., 
301,  41  Am.  Rep.  500  (1881)  ;  Thomp-  18  Fed.  717  (1883). 
son  V.  Un.  Tel.  Co.,  64  Wis.  531,  54  57.  Hart  v.  West.  Un.  Tel.  Co.,  66 
Am.  Eep.  644    (1885).  Cal.     579,     583,     56    Am.    Rq>.  'll» 

55.  Fla.  L.  1907,  ch.  5628  (No.  33),  (1885);  U.  S.  Tel.  Co.  v.  Gildler- 
§  1;  Iowa  Code,  1897,  Tit.  X,  eK  8,  sleeve,  29  Md.  232,  248,  96  Am.  Dec. 
§  2163;  Kentucky  Constitution,  §  196,  519  (1868);  West.  Un.  Tel.  Co.  v. 
construed  in  West.  Un.  Tel.  Co.  v.  Neill,  57  Tex.  283,  291,  44  Am  Rep. 
Eubanks,  100  Ky.  593,  38  S.  W.  1068  589  (1882);  Womack  v.  West.  Un! 
(1897)  overruling  Camp  v.  West.  Un.  Tel.  Co.,  58  Tex.  176,  179,  44  Am  Eep 
Tel.  Co.,  1  Met.   (58  Ky.)   164  (1858)  ;  614  (1882). 

Michigan    Compiled    Laws,     1897,     §  58.  Pearsall  v.  West.  Un.  Tel    Co. 

5268;   Minnesota  Rev.   Laws,   1905,   §  124  N.  Y.  256,  266,  26  N.  E.  534    21 

2928;   Nebraska,  Annotated  Statutes,  Am.  St  Rep.  662   (1891)-  West    Un 

1903,  §   1146;   West.  Un.  Tel.  Co.  v,  Tel.  Co.  v.  Griswold,  37  Oh.  St' 301 " 

Seals,  56  Neb.  415,  76  N.  W.  903,  71  and  cases  cited  pp.   311-12,   41   Am' 

Am.  St  Eep.  682   (1898).  Rep.  500  (1881). 

56.  West  Un.  Tel.  Co.  v.  Crall,  38  59.  Cases  cited  supra,  U  515-  West 
Kan.  679,  17  Pac.  309,  5  Am.  St  Rep.  Un.  Td.  Co.  v.  Howell,  38  Kan    685 
795;   Redpath  v.  West  Un.  Tel.  Co.,  17  Pae.  313  (1888).                                ' 
112  Mass.  71,  17  Am.  Rep.  69  (1873) ; 
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§  4.   ToET  Actions  by  Sexder  of  Telegram. 

683.  Sender's  Option  to  Sue  in  Contract  or  in  Tort.    As  a 

rule,  the  sender  enters  into  a  contract  with  the  telegraph  company 
for  the  transmission  of  his  telegram.  If  the  company  breaks  this 
contract  to  the  damage  of  the  sender,  is  the  latter  limited  to  an 
action  upon  contract,  or  may  he  sue  in  tort,  if  he  prefers  that  form 
of  action? 

It  would  seem  upon  principle  that  he  has  the  option.  As  the 
company  is  engaged  in  a  quasi-public  employment,  it  is  clearly 
under  a  common  law  duty,  as  well  as  under  a  contract  obligation, 
to  transmit  the  message  with  due  care,  skill  and  promptness.  For 
a  breach  of  such  duty  the  company  should  be  liable  in  tort ;  *" 
and  the  weight  of  American  authority  is  in  favor  of  such  liability 
even  to  the  sender.^^     Of  course,  it  may  secure  exemption  from 


eO.  Supra,  ItH  11,  13,  20;  Brether- 
ton  V.  Wood,  3  Brod.  &  Bing.  54 
(1821),  distinguishing  Max  v.  Rob- 
erts, 12  East  89  (1810),  as  a  case 
where  the  defendants  "  had  no  duty 
cast  on  them  but  what  arose  by  con- 
tract." In  Brown  v.  Boorman,  11  CI. 
&  F.  1,  44  (1844)  ;  Lord  Campbell  de- 
clared :  "  Whenever  there  is  a  con- 
tract, and  something  to  be  done  in 
the  course  of  that  employment,  the 
plaintiff  may  either  recover  in  con- 
tract or  in  tort."  In  Rich  v.  N.  Y. 
Cent.  &  H.  R.  R.  Ry.,  87  N.  Y.  382, 
395  (1882),  Judge  Finch,  writing  for 
the  court,  said:  "  Unless  the  contract 
creates  a  relation,  out  of  which 
springs  a  duty,  independent  of  the 
mere  contract  obligation,  though  there 
may  be  a  breach  of  contract,  there  is 
no  tort,  since  there  is  no  duty  to  be 
violated.  And  the  illustration  given 
is  the  common  case  of  a  contract  of 
affreightment,  when  beyond  the  con- 
tract obligation  to  transport  and  de- 
liver safely,  there  is  a  duty,  bom  of 
the  relation  to  do  the  same  thing." 

61.  Garrett  v.  West.  Un.  Tel.  Co.,  83 
la.   257,  49  N.  W.   83    (1891);   Hen- 


dershott  v.  West.  Un.  Tel.  Co.,  106 
la.  529,  76  N.  W.  828,  68  Am.  St.  Rep. 
313  (1898);  Cowan  v.  West.  Un.  Tel. 
Co.,  122  la.  379,  98  N.  W.  281,  64- 
L.  R.  A.  545,  101  Am.  St.  Rep.  268 
(1904);  Smith  v.  West.  Ui).  Tel.  Co., 
83  Ky.  104,  113,  4  Am.  St.  Rep.  126 
(1885)  ;  Birkett  v.  West.  Un.  Tel.  Co., 
103  Mich.  361,  61  N.  W.  645,  33  L.  R. 
A,  404,  50  Am.  St.  Rep.  374  (1894); 
Shinglend  v.  West.  Un.  Tel.  Co.,  72 
Miss.  1030,  1035,  18  So.  425,  48  Am. 
St.  Rep.  604,  30  L.  R.  A.  444  (1895)  ; 
Alexander  v.  West.  Un.  Tel.  Co.,  66 
Miss.  161,  175,  5  So.  397,  3  L.  R.  A. 
71,  14  Am.  St.  Rep.  556  (1888), 
sender  may  sue  in  tort  because  the 
law  imposes  upon  the  company  the 
duty  of  serving  the  public  without 
negligence  or  unreasonable  delay; 
West.  Un.  Tel.  Co.  v.  Cook,  54  Neb. 
109,  74  N.  W.  395  (1898);  Baldwin 
V.  U.  S.  Tel.  Co.,  45  N.  Y.  744,  748,  S 
Am.  Rep.  175  (1871);  West.  Un.  Tel. 
Co.  V.  Morris,  83  Fed.  992,  28  C.  C. 
A.  46,  55  U.  S.  App,  211  (1897).  In 
the  following  cases  the  sender  sued 
on  contract:  Corland  v.  West.  Un. 
Tel.  Co.,  118  Mich.  369,  76  N.  W.  762. 
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such  liability  by  a  valid  contract  with  the  sender  therefor.** 
AATiether  a  particular  agreement  for  exemption  is  a  valid  contract 
depends  upon  principles,  discussed  in  the  preceding  sections. 

584.  The  view  taken  by  the  courts,  which  limit  the  plaintiff  ta 
a  contract  action  against  a  telegraph  company,  is  fairly  represented 
in  the  following  extract :  "  This  action  is  not  in  tort,  but  on  con- 
tract: its  gist  and  grievance  being  the  breach  of  the  contract,  the 
duties  and  obligations  growing  out  of  which  are  regulated  by  the 
statute,  which  itself  becomes  a  part  of  it.  The  best  test  of  this  is 
the  fact  that  such  action  could  not  be  maintained  without  pleading 
and  proving  the  contract."  ^ 

An  action  for  a  statutory  penalty,  whether  by  the  sender  or  the 
addressee  of  the  message,  is  one  in  tort,  according  to  the  prevailing 
view.'* 

§  5.    ToET  Action  by  Sendee  of  Telegeam. 

585.  None  in  England.  The  person  to  whom  a  telegram  is 
sent  has  no  action  of  any  kind  against  the  company  in  England, 
when  he  is  a  stranger  to  the  transaction  between  the  sender  and 
the  company,^  and  when  there  is  no  wilful  alteration  or  misstate- 
ment by  the  company  which  can  furnish  ground  for  an  action  in 

'43  L.  R.  A.  280,  74  Am.  St.  Rep.  394  89   Am.    St.   Rep.   666    ( 1901 )  ;    Kiley 

(1898);  Kemp  v.  West.  Un.  Tel.  Co.,  v.  West.  Un.  Tel.  Co.,  109  N.  Y.  231, 

28  Neb.  661,  44  X.   W.   1064,  26  Am.  16  N.  E.  75   (1888). 
St.  Rep.  363    (1890);   West.  Un.  Tel.        63.  Francis  v.   West.   Un.   TeL   Co., 

Oo.   V.   Wilhelra,   48  Neb.   410,   67   N.  58  Minn.  252,  261,  59  N.  W.  1078,  25 

W.   870    (1896);    Gillis  v.   West.  Un.  L.   R.   A.   406,   49   Am.    St.   Rep.   507 

Tel.   Co.,   61   Vt.  461,   17  At.   736,   15  (1894);      Aecord,      Olympe      de     La 

Am.  St.  Rep.  917  (1889).  Among  later  Grange  v.  South  Western  Td.  Co.,  25 

cases  to    the    same    effect  are:    West.  La.  Ann.  383   (1873). 
X"n.  Tel.  Co.  v.  Ford,  8  Ga.  App.  514,        64.  Bait:  &  Oh.  Tel.  Co.  v.  Lovejoy, 

70  S.  E.  65  (1911):  Same  ca«e,  10  Ga.  48   Ark.    301,   3    S.    W.    183    (1886); 

App.  606,  74  S.  E.  70   (1912):  Glaw-  West.   Un.   Td.   Co.    ,.   Merediths,   95 

son  V.   So.  Bell   Tel.   Co..  9  Ga.  App.  Ind.  93   (1883). 

4.55.   71    S.   E.   74    (1911);    Strong  v.        65.  Dickson  v.  Renter's  Tel.  Co.,  3 

West.    Un..   Tel.    Co.,    18    Idaho,    389,  C.  P.  D.   1,  47  L.  J.  C.  P.  1    (1877), 

109  Pac.  910   (1910)  ;  Joshua  L.  Bai-  aflg.  S.  C.  2  C.  P.  D.  62   (1877),  and 

ley  &  Co.  V.  A\>st.  Un.  Tel.  Co.,  227  following  Playford  v.   U.  K.  El.  Tel. 

Pa.  522,  76  At.  736  (1910).  Co.,  L.  R.  4  Q.  B.  706,  38  L.  J.  Q.  B. 

62.  Shaw     V.     Cable    Company,     79  249   (1869). 
Miss.  670,  31  So.  222,  56  L.  R.  A.  486, 


TORT  UABILITY  OF  TELEGRAPH  AND  TELEPHONE  GO'S.     549 


■deceit*'  As  "  inland  communication  by  telegraph  is  now  in  the 
hands  of  the  Postmaster  General,"  "  who  is  not  subject  to  suit, 
for  the  reasons  stated  on  a  former  page,'^  the  judicial  considera- 
tion of  this  topic  by  the  House  of  Lords  can  be  obtained  only  in 
actions  growing  out  of  foreign  telegrams,  and  none  of  that  chai-- 
acter  have  come  before  that  august  tribunal. 

5St).  When  Sendee  Is  Principal.  In  case  the  sender  of  the  mes- 
sage is  but  the  agent  of  the  sendee  in  the  particular  transaction, 
the  latter's  rights  to  sue  the  company  either  for  breach  of  contract 
or  for  tort  are  the  same  as  though  he  were  the  nominal  sender.''* 
This  is  true,  whether  his  position  as  principal  was  disclosed  at  the 
time  of  making  the  contract  for  sending  the  message  ™  or  was  un- 
disclosed.^ In  the  latter  event,  it  is  true,  the  principal  would  be 
subject  to  any  defense  which  was  available  against  the  agent  when 
the  disclosure  of  the  principal  was  made  to  the  company,'^  and 
would  be  bound  by  any  stipulation  of  the  agent  limiting  the  com- 
pany's liability  which  are  binding  upon  the  agent.'^ 


66.  Blakeney  v.  Pegus,  (No.  2),  6 
N.  a  W.  223  (1885).  Defendant  a 
"  telegraph  mistress,"'  mistakenly  but 
in  good  faith  sent  a,  telegraphic  mes- 
sage to  plaintiff,  which  was  intended 
for  another,  and  which  caused  plaintiff 
to  incur  considerable  expense,  before 
the  mistake  was  corrected.  The  dam- 
age was  held  not  actionable,  as  there 
was  no  evidence  of  intentional  falsity 
on  the  part  of  the  defendant,  and  the 
relation  between  a  telegraph  company 
and  its  patrons  is  sdlely  that  of  con- 
tract. 

67.  Pollock  on  Torts  (8th  Ed.)  553. 

68.  Supra,  ch.  3,  §  4,  1  43. 

69.  Milliken  v.  West.  Un.  Tel.  Co., 
110  N.  Y.  403,  18  N.  E.  251,  1  L.  R. 
A.  281   (1888). 

70.  Dttngherly  v.  Am.  Tel.  Co.,  75 
Ala.  168,  51  Am.  Rep.  435  (1883); 
West.  Un.  Tel.  Co.  v-  Wilson,  92  Ala. 
32,  9  So.  414,  30  Am.  St.  Rep.  23 
(1890). 

71.  West  V.  West.  Un.  Tel.  Co.,  39 
Kan.  93,  17  Pac.  807   (1888);  Young 


-v.  West.  Un.  Tel.  Co.,  107  N.  C.  370, 
11  S.  E.  1044,  22  Am.  St.  Rep.  883 
(1890).  "Upon  authority  and  rea- 
son, we  think  it  clear  that  the  plain- 
tiff could  maintain  the  action;  and 
whether  it  is  an  action  ex  contractu, 
for  breach  of  the  contract  for  speedy 
and  safe  transmission,  or  ex  delicto 
for  negligence  and  violation  of  the 
dutj'  which  the  defendant  owed  as  a 
public  corporation,  or  as  a  common 
agent  of  sender  and  receiver,  at  least 
nominal  damages  could  be  recovered;" 
Thompson  v.  West.  Un.  Tel.  Co.,  107 
N.  C.  449,  12  S.  E.  427  (1890)  ;  West. 
Un.  Tel.  Co.  v.  Broesche,  72  Tex.  654, 
10  S.  W.  734,  13  Am.  St.  Rep.  843 
(1889).  But  see  West.  Un.  Tel.  Co. 
V.  Schriver,  141  Fed.  538,  72  C.  C.  A. 
596,  4  L.  R.  A.  N.  S.  678   (1905). 

72.  Harkness  v.  West.  Un.  Tel.  Co., 
73  la.  190,  34  N.  W.  811,  5  Am.  St. 
Rep.  672   (1887). 

73.  Coit  V.  West.  Un.  Tel.  Co.,  130 
Cal.  657,  63  Pac.  83,  53  L.  R.  A.  678, 
SO  Am.  St.  Rep.  153  (1900). 
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587.  When  a  Sendee  Is  a  Stranger  to  the  Contract  for  Trans- 
mission. In  England,  as  we  have  seen,  such  a  sendee  cannot 
maintain  an  action  against  the  company  for  negligent  misconduct 
respecting  the  message  which  injures  him.  Not  on  contract,  for  he 
is  not  a  party  to  any  contract  .with  the  company,  and,  in  that  coun- 
try, he  gains  no  contract  rights  by  showing  that  the  contract  in 
question  was  intended  for  his  benefit,  when  he  is  not  the  principal 
of  the  sender."  Nor  can  the  action  be  brought  in  tort,  for  the 
company  is  under  no  legal  duty  to  the  sendee  to  transmit  and  de- 
liver the  message  to  him  at  all,  much  Iqf  s  to  do  it  with  care,  skill 
and  promptness." 

588.  In  this  country,  the  sendee  who  has  sustained  damage 
which  is  the  proximate  result  of  the  company's  negligence,  can 
maintain  an  action  against  the  company;  although  the  ground  of 
such  action  has  been  variously  described  by  our  courts.  In  a 
North  Carolina  case,'''  the  reasons  for  sustaining  such  actions  are 
summarized  as  follows :  "  1.  That  a  telegraph  company  is  a  pub- 
lic agency  and  responsible  as  such  to  anyone  injured  by  its  negli- 
gence ;  or,  at  least,  it  is  the  common  agent "  of  sender  and  receiver, 
and  responsible  to  each  for  any  injury  sustained  by  them,  respec- 
tively, by  its  negligence.  2.  That  when  the  receiver  is  the  bene- 
ficiary of  the  contract,  the  injury,  if  any,  caused  by  the  company's 
negligence,  must  be  to  him.^*  3.  The  message  is  the  property  of 
the  party  addressed  in  analogy  to  a  consignee  of  goods." 

74.  Playford  v.  U.  K.  Tel.  Co.,  L.  R.  unless  that  misrepresentation  is 
4  Q.  B.  706,  10  B.  &  S.  759,  38  L.  J.  fraudulent  or  careless.  But  it  is 
Q.  B.  249  (1869).  never   laid   down   that   the  exemption 

75.  Dickson  v.  Renter's  Tel.  Co.,  3  from  liability  for  an  innocent  raisrcp- 
C.  P.  IX  1,  6,  47  L.  J.  C.  P.  1  (1877).  resentation  is  taken  away  by  care- 
Bramwell,  L.  J.  said :  "  That  duty  to  lessness.  It  seems  to  me,  therefore, 
take  care  can  only  arise  in  one  of  two  that  that  point  also  fails  the  plain- 
ways,  namely,   either  by   contract   or  tiflF." 

by  the  law  imposing  it.  *     *     *  Does  76.  Young  v.  West.  Un.  Tel.  Co.,  107 

that  duty  arise  by  law?    It  it  did,  the  N.  C.  370,  372,  11  S.  E.  1044,  22  Am. 

consequence  would  be  that  the  general  St.  Rep.  883   (1890). 

rule  which  has  been  .admitted  to  exist  77.  N.  Y.  &  W.  Printing  Tel.  Co.  v. 

is  inaccurate,  and  that  it  ought  to  be  Dryburg,   35    Pa.     298,   303,   78     Am. 

laid  down  in  these  terms,  that  no  ac-  Dec.  338    (1860). 

tion  will  l:e  against  a,  man  for  a  mis-  78.  Wadsworth    v.    West.    Un.    Tel. 

representation  of  facts  whereby  dam-  Co.,  86  Tenn.  695,  8  S.  W.  574,  6  Am. 

age  has  been  occasioned   to   another,  Se.  Rep.  864  (1888). 
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589.  The  prevailing  theory,  upon  which  these  actions  are  sup- 
ported, is  that  suggested  in  the  first  clause  of  the  foregoing  quota- 
tion :  that  a  telegraph  company  is  engaged  in  a  quasi-public  calling, 
and,  by  reason  thereof,  comes  under  a  common  law  duty,  not  only 
towards  those  sending  dispatches,  but  also  towards  those  to  whom 
they  are  sent.  This  common  law  duty  it  violates  when  it  negli- 
gently fails  to  correctly  transmit  and  to  promptly  deliver  a  mes- 
sage which  it  has  duly  received  for  transmission.''  As  said  by 
the  Illinois  court  in  the  case  cited  in  the  last  note :  "  Telegraph 
companies  are  the  servants  of  the  public,  and  bound  to  act  when- 
ever called  upon,  their  charges  being  paid  or  tendered.  They  are, 
in  that  respect,  like  common  carriers,  the  law  imposing  upon  them 
a  duty  which  they  are  bound  to  discharge.  The  extent  of  their 
liability  is  to  transmit  correctly  the  message  as  delivered.  Hence, 
when  the  receiver  of  a  dispatch  suffers  loss  from  the  careless  and 
negligent  performance  of  its  duty  by  such  a  company,  he  is  en- 
titled to  recover  damages  for  the  tort,  and  the  proper  remedy  is  an 
action  on  the  case." 

5&0.  Sendee   Not   Bound   by   Company's  Arrangement   with 

Sender.  In  jurisdictions  where  the  theory  just  stated  obtains,  the 
stranger  sendee  is  not  affected  by  stipulations  imposed  by  the  com- 
pany on  the  sender.  The  latter  has  no  authority  to  bind  the  sendee 
by  such  stipulations ;  and  the  sendee  brings  his  action  in  tort  for 
the  company's  violation  of  its  legal  duty  to  him.*" 

79.  Coit  V.  West.  Un.  Tel.  Co.,  130  80.  McCord  v.  West.  Un.  Tel.  Co., 
Cal.  657,  663,  63  Pac.  83,  53  L.  R.  A.  39  Minn.  181,  183,  39  N.  W.  315,  12 
678,  80  Am.  St.  Rep.  153  (1900);  Am.  St.  Rep.  638  (1888);  "As  re- 
Western  Un.  Tel.  Co.  v.  Dubois,  128  spects  the  receiver  of  the  message,  it 
III.  248,  21  N.  E.  4,  15  Am.  St.  Rep.  ia  entirely  immaterial  upon  what 
109  (1889);  West.  Un.  Tel.  Co.  v.  terms  or  consideration  the  telegraph 
Tenton,  52  Ind.  1,  4  (1875);  Ment-  company  undertook  to  send  the  mes- 
zer  v.  West.  Un.  Tel.  Co.,  93  la.  752,  sage.  It  is  enough  that  the  message 
62  N.  W.  1,  28  L.  R.  A.  72,  57  Am.  St.  was  sent  over  the  line,  and  received  in 
Rep.  294  ( 1895 )  ;  Alexander  v.  West,  due  course  by  plaintiff,  and  acted  on 
Un.  Tel.  Co.,  66  Miss.  161,  5  So.  397,  by  him  in  good  faith;"  Elsey  v.  Postal 
3  L.  R.  A.  71,  14  Am.  St.  Rep.  556  Tel.  Co.,  20  N.  Y.  State  Rep.  97 
(1888);  Teleg.  &  Cable  Co.  v.  Wells,  (1888);  Halsted  v.  Postal  Tel.  Co., 
82  Miss.  733,  739,  35  So.  190  (1904);  120  App.  Div.  433,  440,  104  N.  Y. 
Walker  v.  West.  Un.  Tel.  Co.,  75  S.  C.  Supp.  1016  (1907).  "Telegraph  com- 
512,  56  S.  E.  38  (1906);  Ferrero  v.  panics  being  under  a  public  duty  (i. 
West.  Un.  Tel.  Co.,  9  D.  C.  App.  455,  e.,  a  duty  arising  out  of  the  public 
467,  35  L.  R.  A.  548  (1896).  service  which  they  are  licensed  or  in- 
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This  view  seems  clearly  right,  and  yet  some  courts  have  repudi- 
ated it.  According  to  their  reasoning,  the  telegraph  companj 
comes  under  a  legal  duty  to  the  sendee  of  a  message  only  because 
it  has  entered  into  a  contract  with  the  sender  to  transmit  and  de- 
liver it.  Hence,  that  duty  must  be  measured  by  the  terms  of  that 
contract.*'  "  It  is  difficult  to  see,"  said  the  Massachusetts  court,  in 
the  case  cited  in  the  last  note,  "  how  the  plaintiff,  who  claims 
through  the  contract  entered  into  by  the  sender  of  the  message 
with  the  defendants,  which  created  the  duty  and  obligation  resting- 
on  the  defendants,  can  claim  any  higher  or  di^erent  degree  of 
diligence  than  that  which  was  stipulated  for  by  the  parties  to  the 
contract.  Certainly  a  derivative  or  incidental  right  cannot  be 
greater  or  more  extensive  than  that  which  attached  to  the  principal 
or  source,  whence  such  right  accrued  or  was  derived." 

591.  The  vice  of  this  reasoning,  it  is  submitted,  consists  in  the 
assumption  that  the  company's  duty  to  the  sendee  of  a  message  has 
its  source  in  the  contract  between  the  company  and  the  sender; 
when,  in  fact,  its  source  is  in  the  public  service  character  of  the 
company.  Undoubtedly,  the  company's  opportunity  to  injure  the 
sendee  is  found  in  the  contract  relation  which  subsists  between  it 

corporated     by    government     to     per-  Union  Construction  Co.  v.  West.  Un- 

form)   to  receivers  of  messages,  send-  TeL   Co.,    168   Cal.   298,    125   Pae.   242: 

CIS    of   messages   cannot  by   contract  (1912),    limiting   earlier    California 

lessen   or    do    away   with    that   duty.  ca.ses. 

They  may  only  do  so  in  respect  of  the  81.  Ellis  v.  Am.  Tel.  Co.,  95  Mass. 
duty  due  to  themselves  "—dissenting  (13  Allen)  226,  238  (1886);  Halsted 
opinion  of  Gaynor  and  Hooker,  JJ.;  v.  Postal  Tel.  Co.,  120  App.  Div.  433, 
this  view  was  rejected  by  the  major-  436,  104  N.  Y.  Supp.  1016  (1907), 
ity  of  this  court  and  by  the  Court  of  prevailing  opinion;  193  N.  Y.  293,  85 
Appeals,  193  N.  Y.  293,  85  N.  E.  1078,  N.  E.  1078,  19  L.  E.  A.  N.  S.  1021, 
19  L.  R.  A.  N.  S.  1021,  127  Am.  St.  R.  127  Am.  St.  R.  952  (1908).  In  both 
952  (1908) ;  N.  Y.  &  Wash.  P.  Tel.  of  these  cases  the  sender  had  assented 
Co.  v.  Dryburg,  35  Pa.  298,  78  Am.  to  a  stipulation  in  the  message  blank. 
Dee.  338  (1860);  "He  (the  receiver)  that,  if  the  message  was  not  repeated 
did  not  know  whether  the  message  back,  and  one-half  rates  paid  there- 
had  been  repeated  back  to  Le  Roy  for,  the  company  should  not  be  liable 
(the  sender)  or  not."  Tobin  v.  West,  for  mistakes  in  the  transmission,  and 
Un.  Tel.  Co.,  146  Pa.  375,  23  At.  324,  the  messages  had  not  been  repeated^ 
28  Am.  St.  Rep.  802  (1891);  Joshua  Accord,  M.  M.  Stone  &  Oo.  v.  Postal; 
L.  Bailey  &  Co.  v.  West.  Un.  Tel.  Co.,  Tel.  Co.,  31  R.  I.  174,  76  At.  762,  2» 
227  Pa.  522,  76  At.  736   (1910).     See  L.  R.  A.  N.  S.  195  (1910) 
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and  the  sender.  But  the  injury  inflicted  upon  the  sendee,  by  de- 
livering to  him  a  message  that  was  never  sent,  or  by  failing  to  de- 
liver one  that  was  sent,  is  not  a  mere  incident  of  the  contract  be- 
tween the  sender  and  the  company ;  and  the  sendee's  right  to  re- 
dress is  not  derivative  from  such  contract. 

A  common  carrier  receives  goods  for  transportation,  under  a 
contract  that  it  shall  not  be  liable  therefor  to  the  shipper  beyond 
the  sum  of  fifty  dollars.  The  shipper  gives  due  notice  to  the  car- 
rier to  stop  the  goods  in  transit.  Through  the  carrier's  negligence 
in  complying  with  this  order  of  stoppage,  they  are  lost.  The  ship- 
per, it  has  been  held,  and,  it  is  submitted,  properly  held,  can  re- 
cover the  value  of  the  goods,  notwithstanding  the  stipulation  in  the 
transportation  contract.  The  action  is  founded  on  the  neglect  of 
the  carrier's  common  law  duty,  not  on  its  contract  of  carriage.*^ 
Certainly,  the  sendee  of  a  message  is  quite  as  free  from  the  con- 
tract stipulations  of  the  sender,  who  is  neither  his  agent  or  prin- 
cipal, as  the  unpaid  vender  of  goods  is  from  his  own  contract 
stipulations  in  the  character  of  shipper. 

592.  Delay  in  Delivering  Message.  The  services  of  a  tele- 
graph company  are  sought  by  its  patrons  because  of  the  clerity 
with  which  messages  can  be  transmitted.  It  is  of  the  very  essence 
of  the  company's  undertaking  that  there  shall  be  no  unreasonable 
delay  in  sending  and  delivering  messages  which  it  has  duly  re- 
ceived.*^ Whether  the  time  between  the  reception  and  delivery  of 
a  particular  message  amounts  to  unreasonable  delay  is  generally  a 
question  of  fact  determinable  from  all  of  the  circumstances  of  the 
case.**    As  a  rule,  the  delay  is  not  unreasonable  when  the  message 

82.  Rosenthal  v.  Weir,  54  App.  Div.  s.   c,   117  N.    C.   352,    23   S.  E.    277 

275    (1900);   affd.   170  N.  Y.   148,   63  (1896).     In  this  case  there  was  evi- 

N.'E.  65;  23  L.  R.  A.  239  (1902)).  dence  of   diligent    inquiry    by    the 

88.  West.   Un.   Tel.   Co.   v.   Hender-  company  for  the  sendee's  residence, 

son,  89  Ala.   510,  516,  7  So.  419,   18  West.  Un.  Tel.  Co.  v.  Broesche,  72 

Am.  St.  Rep.  148    (1889);   Hendricks  Tex.  654,  10  S.  W.  734,  13  Am.  St. 

V.  West.  Un.  Tel.  Co.,  126  N.  C.  304,  Rep.  843   (1889) ;   delay  held  unrea- 

35   S.   E.   543,   78   Am.   St.   Rep.   658  sonable  because  of  the  peculiar  cir- 

(1900);    Blackwell   M.   &    E.    Co.   v.  cumstances  of  the  case.     "Having 

West.  Un.  Tel.  Co.,   17  Old.  376,  89  received      the      plaintiff's      money, 

Pac.  234  (1907).  knowing  his  object  in  sending  the 

84.  Sherrill  v.  West.  Un.  Tel.  Co.,  message,  and  that  the  object  could 

116  N.  0.  655,  21  S.  E.  429   (1895);  only  be  obtained  by  prompt  trans- 
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is  promptly  delivered  during  the  ordinary  business  hours  of  the 
terminal  office;  although  the  message  may  have  been  received  at 
such  office  some  time  before  the  opening  of  business  hours.*'  If 
the  office  is  open  for  business  and  messenger  boys  are  present, 
when  the  dispatch  is  received,  the  fact  that  it  was  not  within  office 
hours  will  not  avail  the  company  for  delay  in  delivering  the  mes- 
sage.*' 

593.  Non-Delivery  of  Message.  Telegraph  companies  ordinar- 
ily stipulate  that  "  messages  will  be  delivered  free  within  the  estab- 
lished free-delivery  limits  of  the  terminal  office ;  for  delivery  at  a 
greater  distance,  a  special  charge  will  be  made  to  cover  the  cost 
of  such  delivery."  This  stipulation  has  generally  been  accounted 
a  reasonable  one;  and  if  the  non-delivery  is  due  to  the  fact  that 
the  sendee  resides  outside  the  free-delivery  limits,  the  company  is 
not  liable."  jS^or  is  the  company  liable  for  the  non-delivery  of  a 
message,  where  such  failure  to  deliver  is  not  due  to  its  negligence  ;** 


mission  and  delivery  to  the  person 
addressed,  it  could  not  legally  urge 
its  rules  as  to  offlce  hours  as  an 
excuse  for  not  delivering  the  dis- 
patch until  the  next  day."  See  West- 
Un.  Tel.  Co.  v.  Neel,  86  Tex.  368, 
371,  25  S.  W.  15,  40  Am.  St.  Rep.  847 
(1894). 

85.  West.  Un.  Tel.  Co.  v.  Harding, 
103  Ind.  505,  3  N.  E.  172  (1885); 
West.  Un.  Tel.  Co.  v.  Neel,  86  Tex. 
368,  25  S.  W.  15,  40  Am.  St.  Rep. 
847  (1894)';  Davis  v.  West.  Un.  Tel. 
Co.,  46  W.  Va.  48,  32  S.  E.  1026 
(1899);  Bonner  v.  West.  Un.  Tel. 
Co.,  71  S.  C.  303,  51  S.  E.  117  (1904). 
In  Union  Construction  Co.  v.  West. 
Un.  Tel.  Co.,  163  Cal.  298,  125  Pac. 
242  (1912),  the  delay  was  held  to 
be  unreasonable. 

86.  Bright  v.  West.  Un.  Tel.  Co., 
132  N.  C  317,  325,  43  S.  E.  841 
(1903). 

87.  West.  Un.  Tel.  Co.  v.  Hender- 
son, 89  Ala.  510,  518,  7  So.  419,  18 
Am.  St.  Rep.  148  (1889);  "Free  de- 
livery   is   a   conditional   obligation, 


contingent  on  the  sendee's  resi- 
dence being  vsrithin  the  area  of  free 
delivery;  and  until  that  condition 
is  shown  the  telegraph  company  is 
not  put  in  default;  "  Hendricks  v. 
West.  Un.  Tel.  Co.,  126  N.  C.  304,  35 
S-.  E.  543,  78  Am.  St.  Rep.  658 
(1900);  West.  Un.  Tel.  Co.  v.  Ma- 
thews, 107  Ky.  663,  55  S.  W.  427 
(1900) ;  West.  Un.  Tel.  Co.  v.  Cross, 
116  Ky.  5,  74  S.  W.  1098  (1903); 
West.  Un.  Tel.  Co.  v.  Jennings,  98 
Tex.  465,  84  S.  W.  1056  (1905).  The 
rule  of  the  company  fixed  the  limits 
of  the  free  delivery  district  as 
within  the  radius  of  half  a  mile 
from  the  offlce,  held  that  this  meant 
one-half  mile  in  a  straight  line  and 
not  by  the  road. 

88.  Thomas  v.  West  Un.  Tel.  Co., 
120  Ky.  194,  85  S.  W.  760  (1905); 
West.  Un.  Tel.  Co.  v.  Cross,  116  Ky. 
5,  74  S.  W.  1098  (1903);  Reynolds 
V.  West.  Un.  Tel.  Co.,  81  Mo.  App. 
223  (1899);  West.  Un.  Tel.  Co.  v. 
Swearingen,  95  Tex.  420,  67  S.  W. 
1080  (1902). 
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muck  less,  when  it  is  due  to  the  conduct  of  the  plaintiff/'  or  of 
one  for  whose  conduct  he  is  chargeable.^ 

"Ordinarly,  the  measure  of  the  duty  of  the  telegraph  company 
in  respect  to  delivery  is  a  diligent  effort  to  deliver  a  message  at  the 
place  to  which  it  is  sent,  and  within  the  free-delivery  limits  of  the 
place,  if  such  limits  exist.  Usually  the  failure  to  prepay  or  to 
arrange  for  delivery  beyond  the  free-delivery  limits  will  excuse 
non-delivery  outside  those  limits."  '^ 

A  more  stringent  rule  is  applied  in  some  States,  under  statutes 
which  declare  that  "  a  carrier  of  messages  by  telegraph  must  use 
the  utmost  diligence  therein."  '^ 

^Negligence  on  the  part  of  the  company  will  be  presumed,  or  to 
put  it  in  another  way,  a  pTima  facie  case  of  negligence  is  estab- 
lished when  it  is  shown  that  a  different  message  is  delivered  from 
that  which  was  sent,'^  or  when  unreasonable  delay  in  delivery 
appears,'*  or  when  the  message  is  not  delivered  at  all.'" 


89.  Gainey  v.  West.  Un.  Tel.  Co., 
136  N.  C.  261,  48  S.  E.  653  (1904). 
The  message  was  directed  to  "  G. 
(Po.  O.  Idaho),  Fayetteville,  N-  C." 
ajid  called  for  an  answer  by  mail. 
The  court  held  that  the  company 
was  justified  in  sending  the  dis- 
patch to  Idaho  by  mail  from  Fay- 
€tteville. 

90.  Hinson  v.  Postal  Tel.  Cable 
Co.,  132  N.  C'.  460,  43  S.  E.  945 
(1903).  "The  negligence  of  a  per- 
son in  whose  care  a  telegram  is 
sent  will  be  imputed  to  the  sendee 
and  not  to  the  telegraph  company." 

91.  West.  Un.  Tel.  Co.  v.  Harvey, 
67  Kan.  729,  731,  74  Pac.  250  (1903). 
Accord.  Dodd  Grocery  Co.  v.  Postal 
Tel.  Co.,  112  Ga.  685,  37  S.  E.  981 
(1900);  Hurlburt  v.  West.  Un.  Tel. 
Co.,  123  la.  295,  98  N.  W.  794  (1904) ; 
Thomas  v.  West.  Un:  Tel.  Co.,  120 
Ky.  194,  85  S.  W.  760  (1905) ;  Green 
v.  West.  Un.  Tel.  Co.,  136  .\.  C.  489, 
49  S.  E.  165,  67  L.  R.  A.  985  (1904). 
■"  Negligence  in  the  transmission  of 
a  telegram  is  shown  by  the  making 
of  such  a  change  in  the  name  of 


the  sendee  that  a  person  answering 
to  the  substituted  name  cannot  be 
found  " — Mrs.  Knoblee  changed  to 
Mrs.  Jno.  E.  Lee.  In  West.  Un.  Tel. 
Co.  V.  Whitson,  145  Ala.  426,  41  So. 
405  (1906),  it  was  held  that  the  de- 
livery of  a  telegram  to  the  eleven 
year  old  son  of  the  sendee,  while  at 
play  with  other  boys  near  his  home, 
is  as  a  matter  of  law  no  delivery  to 
the  sendee. 

92.  Blackwell  M.  &  E.  Co.  v.  West. 
Un.  T.  Co.,  17  Okl.  376,"  89  Pac.  235 
(1906),  applying  Wilson's  Rev.  & 
Ann.  St.  1903,  §  699.  Similar  statu- 
tory provisions  exist  in  Cal. 
Civil  Code,  §  2162;  Mont.  Civil  Code, 
§  2861;  North  Dak.  Rev.  Codes, 
1905,  §  5671;  South  Dak.  Rev.  Codes, 
1903,  §  1576. 

93.  Walker  v.  West.  Un.  Tel.  Co., 
75  S.  C.  512,  56  S.  E.  38  (1906).  and 
cases  in  preceding  notes;  Reed  v. 
West.  Un.  Tel.  Co.,  135  Mo.  661,  673. 
37  S.  W.  904,  34  L.  R.  A.  492,  58  Am. 
St.  Rep.  609  (1896). 

94.  Green  v.  West.  Un.  Tel.  Co., 
136  N.  C.  489,  49  S.  E.  165,  67  L.  R. 
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This  presumption  has  received  statutory  recognition  in  several 
States.'' 

594.  Non-Repetition  of  Messages.  Even  in  jurisdictions  where 
the  company  is  permitted  to  stipulate  for  a  repetition  of  the  mes- 
sage as  a  condition  of  liability  for  mistakes  in  transmission,  this 
stipulation  has  been  declared  not  to  absolve  the  company  from, 
liability  for  the  non-delivery  of  the  message.^' 

§  6.  Damages. 

595.  For  Refusal  or  Failure  to  Serve.  We  have  seen  that  these 
companies  are  under  a  legal  duty  to  serve,  without  discrimination 
and  upon  proper  terms,  all  persons  who  properly  apply  for  such 
service.'*  A  breach  of  this  duty,  without  legal  justification,  sub- 
jects the  company  to  a  tort  action ; ''  and  if  the  breach  is  attended 

;  with  personal  abuse  of  the  patron,  he  may  recover  damages  for  the 
humiliation  and  shame  to  which  he  was  unlawfully  subjected.^"" 

596.  Nominal  Damages.  The  person  wronged  by  the  com- 
pany's breach  of  duty  to  serve  the  public,^  or  by  its  breach  of  a  con- 
tract for  service  into  which  it  has  entered  ^  is  entitled  to  at  least 
nominal  damages. 

597.  Compensatory  Damages.  When  a  telegraph  or  telephone 
company  refuses  to  serve  a  patron,  without  legal  excuse,  it  is  liable 
to  him  for  such  damages  as  he  can  show  he  has  sustained  by  rea- 
son of  the  company's  breach  of  duty.    These  damages,  it  has  been 

A.  985  (1904) ,  and  cases  cited  in  the  98.  Supra,  ch.  XVI,  §  1. 

opinion;  Hellams  v.  West.  Un.  Tel.  99.  Cumberland  T.  &  T.  Co.  v.  Al- 

Co.,   70    S.    C.   83,   87,   49    S.   E.    12  len,  89  Miss.  832,  42  So.  666  (1906). 

(1904).  100.  Dunn  v.  West.  Un.  Tel.  Co., 

95.  Fowler  v.  West.  Un.  Tel.  Co.,  2  Ga.  App.  845,  59  S.  E.  189  (1907), 
80  Me.  381,  390,  15  At.  29,  6  Am.  St.  citing  text  of  First  Ed.  p.  101,  and' 
Rep.  211.  oases  there  noted. 

96.  Fla.  L.  1907,  ch.  5628  (No.  33),  1.  Young  v.  West.  Un.  Tel.  Co., 
S  2;  Iowa  Code,  1897,  Tit.  X,  ch.  107  N.  C.  370,  373,  11  S.  E.  1044 
8,  §  2164.  (1«90). 

97.  Purdom  Naval  Stores  Co.  v.  2.  Kennon  v.  West.  Un.  Tel,  C!o., 
West.  Un.  Tel.  Co.,  153  Fed.  327  126  N.  C.  232,  35  S.  E.  468  (1900)  ' 
(1907);  Francis  v.  West.  Un.  Tel.  Hibbard  v.  West.  Un.  Tel.  Co.,  33 
Co..  58  Minn.  252,  259,  59  N.  W.  Wis.  558,  14  Am.  Rep.  775  (1873); 
1078,  25  L.  R.  A.  406.  49  Am.  St.  West.  Un.  Tel.  Co.  v.  Hall,  124  U. 
Rep.  607  (1894).  S.  444,  8  Sup.  Ct  577  (1888). 
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<ieclared,  are  not  confined  to  the  pecuniary  loss  which  plaintiff  has 
suffered,  but  include  a  fair  compensation  for  the  inconvenience 
iind  annoyance  which  the  defendant's  breach  of  duty  has  caused 
the  plaintiff.'  Of  course,  when  the  plaintiff  claims  for  actual 
j)eeuniary  loss,  he  must  sustain  his  claim  by  competent  evidence.* 

598.  Damages  Recoverable  by  the  Sender.  We  are  not  con- 
<!erned,  at  present,  with  actions  brought  by  the  sender  for  breach 
of  contract,  but  only  with  tort  actions.  In  jurisdictions  where  the 
sender  may  sue  in  tort,  for  the  company's  breach  of  its  legal  duty, 
he  will  find  it  to  his  advantage,  generally,  to  bring  his  action  for 
the  tort,  rather  than  for  the  breach  of  contract.'  If  his  action  is 
ex  contractu,  the  sender  is  limited  to  "  such  damages  as  may  rea- 
sonably be  supposed  to  have  been  contemplated  by  the  parties, 
when  making  the  contract  as  the  probable  result  of  the  breach."  * 
Accordingly ,  if  the  special  circumstances  under  which  the  contract 
is  made  are  communicated  to  the  company  by  the  sender,  the  latter 
can  recover  the  amount  of  injury  which  would  ordinarily  follow 
from  a  breach  of  the  contract  under  these  special  circumstances 
so  known  by  the  company.^  But  if  the  special  circumstances  are 
not  communicated  to  the  company,  the  latter  can  be  supposed  to 
bave  had  in  its  contemplation,  when  breaking  the  contract,  only  the 

S.  Cumberland  T.  &  T.  Co.  v.  Ho-  Minn.  162,  92  N.  W.  542,  60  L.  R.  A. 
bart,  89  Miss.  252,  42  So.  349  (1906),  403,  97  Am.  St.  Rep.  509  (1902), 
the  jury  awarded  $150  damages,  but  they  are  not  allowed  In  actions 
which  the  court  declared  was  not  ex  contractu,  as  held  in  the  Fran- 
excessive,  els  case. 

4.  Ciunberland  T.  &  T.  Co.  v.  7.  West.  Un.  Tel.  Co.  v.  Bates,  93 
Hicks,  89  Miss.  270,  42  So-  285  Ga.  352,  20  S.  E.  639  (1893),  In- 
(1906).  creased  expenses  of  journey;  West. 

5.  Supra,  chap.  II,  K  20;  Cowan  Un.  Tel.  Co.  v.  Hines,  96  Ga.  688,  23 
V.  West.  Un.  Tel.  Co.,  122  la.  379,  98  S.  E.  845,  51  Ann.  St.  Rep.  159 
N.  W.  281,  64  L.  R.  A.  545  (1904) ;  (189.5) ;  West.  Un.  Tel.  Co.  v.  Woods, 
Bal.  City  Pass.  Ry.  v.  Kemp,  61  Md.  56  Kan.  737,  44  Pac.  989  (1896) ; 
619,  625,  48  Ann.  Rep.  134   (1883).  Reed  v.  West.  Un.  Tel.  Co.,  135  Mo. 

6.  Francis  v.  West.  Un-  Tel.  Co.,  666,  37  S.  W.  904,  34  L.  R.  A.  492 
58  Minn.  252,  59  N.  W.  1078,  25  L.  (1896);  West.  Un.  Tel.  Co.  v.  Wll- 
R.  A.  406,  49  Am.  St.  Rep.  507  helm,  48  Neb.  910,  67  N.  W.  870 
(1894).  In  Minnesota,  damages  for  (1896);  West.  Un.  Tel.  Co.  v. 
mental  anguish  are  allowed  in  tort  Church,  3  Neb.  unofficial,  22,  90  N. 
actions  for  the  breach  of  a  legal  W.  878,  57  L.  R.  A.  905  (1902);  U. 
duty  owing  by  defendant  to  plain-  S.  Tel.  Co.  v.  Wenger,  55  Pa.  262. 
tiff,  Sanderson  v.  Nor.  Pac.  Ry.,  88  93  Am.  Dec.  751  (1867). 
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amount  of  damages  whicli  would  arise  in  the  ordinary  case,  un- 
affected by  these  special  circumstances.* 

599.  On  the  other  hand,  if  the  action  is  brought  ex  delicto,  the 
plaintiff  is  not  limited  to  damages,  which  can  be  shown  to  have 
been  within  the  actual  contemplation  of  the  parties,  as  the  prob- 
able result  of  defendant's  wrongdoing,  but  he  is  entitled  to  re- 
cover all  the  direct  injury  resulting  from  such  wrongful  act,  al- 
though the  extent  or  special  nature  of  the  resulting  injury  could 
not  with  certainty  have  been  foreseen  or  contemplated  as  the  prob- 
able result  of  the  defendant's  misconduct.^  This  is  in  accordance" 
with  the  rule  which  obtains  in  tort  actions  by  a  passenger  against 
a  common  carrier.^" 

600.  Damages  Recoverable  by  the  Sendee.  The  general  rule 
applicable  here  is  that  the  company  is  answerable  in  damages  for 
all  losses  and  injuries  that  may  be  traced  directly,  or  with  reason- 


8.  West.  Un.  Tel.  Co.  v.  Short,  53 
Ark.  434,  14  S.  W.  649  (1890),  ex- 
penses of  journey  recoverable,  but 
not  loss  in  business  caused  by  clos- 
ing plaintiff's  mill  during  journey; 
Smith  V.  West.  Un.  Tel.  Co..  83  Ky. 
104,  4  Am.  St.  Rep.  126  (1885); 
Squire  v.  West.  Un.  Tel.  Co.,  98 
Mass.  232,  93  Am.  Dec.  157  (1867) ; 
Mackay  v.  West.  Un.  Tel.  Co.,  16 
Nev.  222  (1882);  Baldwin  v.  U.  S. 
Tel.  Co.,  45  N.  Y.  744,  6  Am.  Rep. 
165  (1871) ;  First  Nat.  Bank  v.  West. 
Un.  Tel.  Co.,  30  Oh.  St.  555,  27  Am. 
Rep.  485  (1876) ;  Ferguson  v.  Anglo- 
Am.  Tel.  Co.,  178  Pa.  377,  35  At.  979, 
35  L.  R.  A.  554,  56  Am.  St  Rep.  770 
(1896);  Primrose  v.  West  Un..Tel. 
Co.,  154  U.  S.  1,  14  Sup.  Ct  1098, 
38  L.  Bd.  883  (1893) ;  West  Un.  Tel. 
Co.  v.  Coggin,  68  Fed-  137,  15  C.  C. 
A.  231,  and  extended  note  (1895); 
West.  Un.  Tel.  Co.  v.  Morris,  83  Fed. 
992,  28  C.  C.  A.  56,  and  note  (1897). 

»•  West.  Un.  Tel.  Co.  v.  DuBois, 
128  111.  248,  21  N.  B.  4.  15  Am.  St 
Rep.  109   (1889);   Mentzer  v.  West 


Un.  Tel.  Co.,  93  la.  757.  62  N.  W.  1, 
28  L.  R.  A.  72,  57  Am.  St  Rep.  294 
(1895);  McPeek  v.  West  Un.  Tel. 
Co.,  107  la.  356,  362,  78  N.  W.  63,  43 
L.  R.  A.  214,  70  Am.  St  Rep.  20S 
(1899) ;  Cowan  v.  West.  Un.  Tel.  Co., 
122  la.  379,  386,  98  N.  W.  281,  64 
L.  R.  A.  545  (1904) ;  Young  v.  West 
Un.  Tel.  Co.,  107  N.  C  370,  375,  11 
S.  E.  1044,  9  L.  R.  A.  669,  22  Am. 
St  Rep.  883  (1890) ;  Barnes  v.  West- 
Un.  Tel.  Co.,  27  Nev.  438,  76  Pac. 
931,  103  Am.  St  Rep.  776,  65  L.  R. 
A.  666  (1904) ;  West  Un.  Tel.  Co.  v. 
Wells,  50  Fla.  474,  39  So.  838,  111 
Am.  St  Rep.  129  (1905). 

10.  Bait  City  Pass.  Ry.  v.  Kemp, 
61  Md.  74,  81  (1883) ;  Sloan  v.  South- 
ern Cal.  Ry.,  Ill  Cal.  668,  44  Pac. 
320,  32  L.  R.  A.  193  (1896) ;  Brown 
v.  Chic,  M.  &  St.  P.  Ry.,  54  Wis. 
342,  11  N.  W.  356,  41  Am.  Rep.  41 
(1882);  McKeon  v.  Chic,  M.  &  St. 
P.  Ry.,  94  Wis.  477,  69  N.  W.  175, 
35  L.  R.  A.  252.  59  Am.  St  Rep.  909' 
(1896). 
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able  certainty,  to  its  breack  of  legal  duty  to  plaintiff."  Accord- 
iJigly?  a  physician,  or  attorney,  to  whom  a  message  has  been  duly 
sent,  but  who  fails  to  receive  it  through  the  negligence  of  the- 
company,  and  thus  loses  a  fee,  is  entitled  to  recover  from  the  com- 
pany the  amount  thus  lost.^  So  a  person  vrho  loses  the  profits, 
of  a  business  transaction,  because  of  the  company's  negligent  fail- 
ure to  promptly  deliver  a  message,^'  or  of  its  negligent  failure  to 
correctly  transmit  it,"  is  entitled  to  compensatory  damages. 

It  "will  be  observed  that  plaintiff's  damages,  in  order  to  be  re- 
coverable, must  be  the  proximate  result  of  the  company's  breach 
of  duty  to  the  plaintiff.^* 

Exemplary  or  punitive  damages  may  be  recovered,  when  the 
defendant's  negligence  is  gross,  or  its  misconduct  causing  harm  to 
'    plaintiff  is  wilful  or  wanton.*^ 


11.  Alexander   v.   West.   Un.   TeL    man,  73  Ga.  285  (1884) ;  Walden  v. 


Co.,  66  Miss.  161,  5  So.  397,  3  L.  R. 
A.  71,  14  Am.  St.  Rep.   556    (1888). 


West  Un.  Tel.  Co.,  105  Ga.  275,  31 
S.  B.  172   (1898);   Ferrero  v.  West. 


This    action    was    brought   by   the    Un.  Tel.  Co.,  9  App.  D.  C.  455,  35  L. 
sender,  but  the  rule  is  the  same  for    R.  A.  548  (1896). 


the   sendee.     See   Frazier   v.   West. 
Un.   Tel.   Co.,   45   Ore.   414,   78   Pac. 


14.  Propeller  Towboat  Co.  v.  West. 
Un.  Tel.  Co.,  124  Ga.  478,  52  S.  E. 


330,  67  L.  R.  A.  319  (1904),  and  note    766   (1905);   Reed  v.  West  Un.  Tel. 


on  the  case  In  5  Columbia  Law  Rev. 
169,  170. 

12.  West.  Un.  Tel.  Co.  v.  McLau- 
rin,  70  Miss.  26,  13  So.  36  (1892); 
attorney  entitled  to  recover  statu- 
tory penalty  and  the  loss  of  fees; 
Fairly  v.  West.  Un.  Tel.  Co.,  73 
Miss.  6,  18  So.  796  (1895),  physician 


Co.,  135  Mo.  661,  37  S.  W.  904,  34 
L.  R.  A,  492,  58  Am.  St.  Rep.  609 
(1896) ;  West.  Un.  Tel.  Co.  v.  Craw- 
ford, 110  Ala.  460,  20  So.  Ill  (1896) ; 
West  Un.  Tel.  Co.  v.  Heals,  56  Neb. 
415,  76  N.  W.  903,  71  Am.  St  Rep. 
682  (1898). 
15.  West.  Un.  Tel.  Co.  v.  Merrill, 


entitled  to  recover  penalty  and  the  144  Ala.   618,  626,  38   So.   121,  113 

loss  of  fees;  West  Un.  Tel.  Co.  v.  Am.  St  Rep.  66,  71  (1905),  whether 

Longwell,  5  N.  Mex.  308,  21  Pac.  339  the  damages  were  proximate  in  this 

(1889),   physician   held   entitled   to  case  was  held  to  be  a  question  for 

recover   difference  between   fee  he  the  jury;  Bowyer  v.  West-  Un.  Tel. 

would   have   earned,   and   what   he  Co.,  130  la.    324,    106    N.    W.    74S 

did  earn  at  home,  fixed  by  the  court  (1906) ;   Stansell  v.  West  Un.  TeL 

at  $100.    In  Wood  v.  West  Un.  Tel.  Co.,  107  Fed.  R.  668  (1900). 


Co.,  40  S.  C  524,  19  S.  B.  67  (1893) , 
the  court  declared  that  the  physl- 


16.  West  Un.  Tel.  Co.  v.  Lawson, 
66   Kan.    660,    72    Pac.    283    (1903); 


cian's  loss  in  such  a  case  is  special  Accord.  West  Un.  Tel.   Co.   v.   Seed, 

damages   which   must   be   specially  115  Ala.  670,    22    So.    474    (1896); 

pleaded.  $1,500     not    excessive;     Young    v. 

18.  Western  Un.  Tel.  Co.  v.  Fat-  West.  Un.  Tel.  Co.,  65  S.  C.  93,  4a 
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601.  Damages  for  Injuries  to  the  Feelings.  This  subject  has 
been  considered  in  a  former  connection."  The  multitudinous  cases 
which  have  been  brought  before  the  courts,  in  the  States  where 
these  damages  are  recoverable  from  telegraph  companies,  since  the 
first  edition  of  this  work  was  published,  show  that  the  Texas  doc- 
trine has  opened  a  prolific  source  of  litigation.'* 


S.  E.  448  (1902);  Butler  v.  West. 
Un.  T©1.  Co.,  65  S.  C.  510,  44  S.  E. 
91  (1902);  Telegraph  Co.  v.  Frith, 
105  Tenn.  167,  58  S.  W.  118  (1900), 
$1,000  not  excessive. 

17.  supra,  chap.  Ill,  111  120-123. 

18.  Roberts  v.  Western  Un.  Tel. 
Co.,  73  S.  C.  520,  53  S.  E.  985,  114 
Am.  St.  Rep.  100,  and  note  (1906); 
defendant's  breach  of  duty  must  be 
auch  as  to  convince  a  jury  that  It 


would  have  brought  mental  anguish 
to  a  reasonable  human  beiag  in 
plaintiff's  situation;  Cowan  v.  West. 
Un.  Tel.  Co.,  122  la.  379,  98  N.  W. 
281  (1904) ;  Green  v.  West  Un.  Tel. 
Co.,  136  N.  C.  489,  49  S.  E.  165,  67 
L.  R.  A.  985  (1904);  Kennon  v. 
West.  Un.  Tel.  Co.,  126  N.  C.  232,  35 
S.  E.  468  (1900),  containing  enu- 
meration of  cases  in  which  recovery 
has  been  allowed. 
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CHAPTER  XVII. 

injunction  as  a  tobt  remedy. 
§  1.  Purpose  and  Scope  of  This  Chapteh. 

602.  Limited  to  Tort  Actions.  It  is  not  the  purpose  of  this 
chapter  to  discuss  the  equitable  remedy  of  injunction,  in  all  its 
bearings,  but  only  in  connection  with  suits  for  the  redress  of  torts ; 
and  our  attention  will  be  directed  to  the  general  principles  in  ac- 
cordance with  which  inj  mictions  are  obtained  and  enforced  in  such 
actions.  In  the  first  edition,  the  present  topic  was  not  discussed 
separately  nor  at  length,  although  the  use  of  injunctions  was  re- 
ferred to  in  connection  with  various  torts. ^  But  the  frequency  with 
which  this  remedy  has  been  resorted  to  during  the  last  decade,  the 
objections  which  have  been  raised  to  its  employment,  especially  in 
labor,  liquor  and  commerce  cases,^  and  its  potency  either  for  good 
or  evil,  have  led  to  the  belief  that  the  reader  will  welcome  a  brief 
discussion  of  this  topic,  even  in  a  treatise  which  is  studiously  con- 
fined to  common  law  doctrines. 

603.  Modem  Application  of  Established  Principles.  The  ex- 
tent to  which  the  use  of  injunctive  relief  has  increased,  during  a 
half  century  may  be  seen  almost  at  a  glance  by  comparing  any 
late  American  treatise  on  this  topic  with  one  of  the  earlier  English 
works.'  Our  courts  are  careful,  however,  to  declare  that  in  using 
the  injunction  more  freely  in  tort  cases  than  formerly,  they  are 
not  exercising  a  new  power,  but  are  only  making  "  an  application 
of  the  writ  to  a  new  condition  of  things  that  exists  in  our  day  by 
reason  of  the  advancement  in  civilization."  *     They  are  careful, 

1.  Supra,  tf  221,  341,  496,  510.  (1898);   Government  by  Injunction. 

2.  Equity  applied  to  crimes  and  13  L.  Quar.  Rev.  347  (1897) ;  In- 
misdemeanors,  31  Am.  L.  Reg.  N.  junction  and  Organized  Labor,  17 
S.  1  (1892):  Editorial  Notes,  31  Am.  Bar  Assoc.  Rep.  299  (1894). 
Am.  L.  Reg.  N.  S.  782  (1892);  A  3.  Compare  the  latest  edition  of 
Protest  against  Administering  Grim-  High  on  Injunctions  with  Eden  on 
inal  Law  by  Injunction,  33  Am.  L.  Injunctions.  See  The  Law  of  Pri- 
Reg.  N.  S.  879  (1894);  Injunctions  vacy,  by  Wilbur  Larremore,  12  Co- 
agalnst  Liquor  Nuisances,  9   Harv.  lumbia  Law  Rev.  693  (1912). 

L.  Rev.  521  (1896) ;  Government  by       4.  U.    S.   ex  rel.  Guaranty  Trust 
Injunction,    11    Harv.   L.   Rev.   487    Co.  v.  Haggerty,  116  Fed.  510,  515 
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also,  to  refuse  this  form  of  relief,  when,  in  their  opinion,  it  would 
interfere  improperly  with  the  liberties  of  the  citizen.^  But  the 
mere  fact  that  a  particular  application  for  an  injunction  is  novel 
does  not  furnish  a  fatal  objection  to  its  employment.' 

604.  Classification  of  Tort  Injunctions.  Judge  Story  enumer- 
ated the  most  important  ones  as  follows :  "  To  restrain  waste ;  to 
restrain  nuisance ;  to  restrain  trespasses ;  and  to  prevent  other  irre- 
parable mischiefs."  '  It  is  the  last  of  the  foregoing  classes  which 
has  multiplied  most  rapidly  during  recent  years,  and  over  the  em- 
ployment of  which  great  controversy  has  arisen.*  The  matter  is 
largely  controlled  by  definite  legislative  enactments  in  many  of  our 
States.' 

§  2.   To  Restrain  Waste, 

605.  Common  Law  Remedies  Insufficient.  Blackstone,  after 
describing  the  common  law  remedies  for  waste,  tells  us  that  be- 
sides these  "  the  courts  of  equity,  upon  bill  exhibited  therein,  com- 
plaining of  waste  and  destruction,  will  grant  an  injunction  in  or- 


(1902).  Judge  Jackson  said:  "It 
is  true  that  our  courts  have  heen 
criticised  severely  by  persons  who 
are  Inimical  to  the  use  of  It,  and 
have  denounced  the  courts  for  'gov- 
erning by  injunctions.'  But  this 
criticism  Is  so  obviously  unjust  to 
the  courts  that  it  is  unnecessary  to 
enter  into  any  defence  of  them. 
For  five  or  six  centuries  back  it 
was  not  an  uncommon  thing  for  the 
courts  of  our  English  ancestors  to 
grant  a  prohibitory  writ,  as  well  as 
a  writ  of  restitution,  against  per- 
sons who  combine  for  any  unlawful 
purpose." 

55  New  York,  N.  H.  &  H.  Ry.  v. 
Interstate  Commerce  Commission, 
200  U.  S.  361,  404,  26  Sup.  Ct.  272, 
50  L.  Ed.  515  (1906),  "To  accede  to 
the  doctrine  relied  upon  (by  the 
commission)  would  compel  us,  un- 
der the  guise  of  protecting  freedom 
of  commerce,  to  announce  a  rule 
"Which  would  be  destructive  of  the 


fundamental    liberties   of   the   citi- 
zen-'" 

6.  Nashville,  C.  &  St.  L.  Ry.  v.  Mc- 
Ck)nnell,  82  Fed.  65,  76   (1897). 

7.  Story's  Equity  Jurisprudence,  § 
873  (13th  Ed.). 

8.  Modern  Use  of  Injunctions,  10 
Polit.   Sc.   Quarterly,   189    (1895). 

9.  California  Code  of  Civ.  Proc, 
§§  525-533,  chap.  235,  L.  1903.  pro- 
vides that  persons  engaged  in  trade 
disputes  shall  not  be  "  indictable  or 
otherwise  punishable  for  the  crime 
of  conspiracy,  if  such  act  commit- 
ted by  one  person  would  not  be 
punishable  as  a  crime,  nor  shall 
such  agreement,  combination  or 
contract  be  considered  In  restraint 
of  trade  or  commerce,  nor  shall  any 
restraining  order  or  injunction  be 
issoied  with  relation  thereto;"  New 
York  Code  of  Civil  Proc,  §§  602- 
630;  North  Carolina  Code  of  Civil 
Proc,  §§  806-821. 
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der  to  stay  waste,  until  the  defendant  shall  have  put  in  his  answer^ 
and  the  court  shall  thereupon  make  further  order.  Which  is  now 
become  the  most  usual  way  of  preventing  waste."  "  Story  closes 
his  review  of  the  cases,  in  which  equity  has  intervened  in  behalf 
of  victims  of  waste,  with  the  following  statement:  "  The  inade- 
quacy of  the  remedy  at  common  law,  as  well  to  prevent  waste  as 
to  give  redress  for  waste  already  committed,  is  so  unquestionable 
that  there  is  no  wonder  that  the  resort  to  the  courts  of  law  has^ 
in  a  great  measure,  fallen  into  disuse.  The  action  of  waste  is  of 
rare  occurrence  in  modem  times,  an  action  on  the  case  for  waste 
being  generally  substituted  in  its  place,  whenever  any  remedy  is 
sought  at  law.  The  remedy  by  a  bill  in  equity  is  so  much  more 
easy,  expeditious  and  complete,  that  it  is  almost  invariably  resorted 
to.  By  such  a  bill  not  only  may  future  waste  be  prevented,  but 
an  account  may  be  decreed  and  compensation  given  for  past  waste. 
Besides  an  action  on  the  case  will  not  lie  at  law  for  permissive 
waste,  but  in  equity  an  injunction  will  be  granted  to  restrain  per- 
missive waste  as  well  as  voluntary  waste."  " 

606.  Requisites  for  the  Injunction.'^  Without  stopping  to  de- 
fine the  various  kinds  of  waste,  and  referring  the  reader  to  treatises 
upon  real  property  law,  for  such  definitions,  let  us  consider  very 
briefly  the  conditions  upon  which  a  court  of  equity  will  grant  an 
injunction  against  waste. 

As  a  rule,  the  plaintiff  is  required  to  show  that  his  clear  rights 
are  unlawfully  invaded  by  the  defendant's  conduct,  which  is  sought 
to  be  enjoined.*'    If  he  admits  that  his  rights  are  disputed  by  the 

10.  Commentaries,  Vol.  3,  p.  227.  (1857),  in  which  waste  is  referred 

11.  Story's  Equity  Jurisprudence,  to  as  a  tort  restrainable  at  common: 
§  917  (3d  Ed.).  In  Jefferson  t.  Bis-  law  by  writ  of  estrement,  but  also 
hop  of  Dairham,  1  Bos.  &  P.  105,  by  an  injunction  In  equity,  as  tha 
121  (1797),  Eyre,  Ch.  J.,  and,  at  p.  common  law  remedies  for  waste 
129,  Heath,  J.,  discussed  the  com-  had  been  found  inadequate.  » 
mon  law  writ  of  prohibition  against  12.  For  a  full  discussion  of  this 
waste  and  reached  the  conclusion  topic  the  reader  is  referred  to  Highi 
that  the  Court  of  Common  Pleas  on  Injunctions,  chap.  XI,  and  sim- 
could  not  grant  it  in  that  case,  al-  ilar  treatises. 

though  the  intimation  is  thrown  out  13.  Nethery  v.  Paine,  71  Ga,  ST* 

that  equity   might  have   restrained  (1883) ;  Snyder  v.  Hopkins,  31  Kan. 

the     waste     complained     of.       See  557,  3  Pac.  367   (1884);  Amelang  v. 

Denny     v.     Brunson,     29     Pa.     382  Seekamp,  9  G.  &  J.   (Md.)   468,  472 
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defendant,  and  the  subject  of  litigation,  an  injunction  will  not  be 
granted  "  unless  he  shows  that  "  irremediable  mischief  is  being 
done  or  threatened,  going  to  the  destruction  of  the  substance  of  the 
estate,  such  as  the  extracting  of  ores  from  mine,  or  the  cutting 
down  of  timber,  or  the  removal  of  coal "  during  the  pendency  of 
the  litigation.*^ 

If  the  injunction  is  asked  because  of  irreparable  mischief, 
threatened  or  in  progress,  the  plaintiff  must  state  facts  which  show 
that  the  mischief  is  of  the  character  charged."  If  the  mischief  is  a 
thing  of  the  past,  an  injunction  will  be  denied,  for  in  such  a  case 
the  plaintiff's  remedy  is  at  law."  But  if  the  acts  of  waste  are 
recent  and  show  that  the  defendant  intends  to  continue  his  mis- 
conduct, an  injunction  will  be  granted.** 

607.  Some  of  the  forms  of  waste  which  have  been  frequently  en- 
joined are  the  destruction  of  trees,**  the  destruction  of  buildings, 


(1838) ;  Higgins  v.  Woodward,  Hopk. 
Ch.  (N.  Y.)  342  (1826) ;  Tacoma  Ry. 
&  Power  Co.  v.  Pacific  Traction  Co., 
155  Fed.  259,  261  (1907). 

14.  Pillsworth  v.  Hopton,  6  Ves- 
51,  1  Keener's  Cases  on  Eg.  Juris- 
diction, 543  (1801).  Lord  Eldon 
said:  "  I  remember  perfectly  being 
told  from  the  bench  very  early  in 
my  life,  that  if  the  plaintiff  filed  a 
bill  tat  an  account,  and  an  injunc- 
tion to  restrain  waste,  stating  that 
the  defendant  claimed  by  a  tile  ad- 
verse to  his,  he  stated  himself  out 
of  court  as  to  the  injunction."  Ac- 
cord. Cases  in  preceding  note;  also, 
West  V.  Walker,  3  N.  J.  Eq.  (2 
Green's  Ch.)  279  (1835);  Miller  v. 
Rushforth,  4  N.  J.  Eq.  (3  Green's 
Ch.)  177  (1842);  Kerlln  v.  West,  4 
N.  J.  Eq.  448  (1844);  Le  Roy  v. 
Wright,  4  Sawy.  (U.  S.  C.  C.)  530 
(1864). 

15.Erhardt  v.  Boaro,  113  U.  S.  537, 
538,  5  Sup.  Ct.  565,  28  L.  Ed.  1116 
(1885) :  "  It  was  formerly  the  doc- 
trine of  equity  not  to  restrain  the 
use  and  enjoyment  of  the  premises 


by  the  defendant  when  the  title  was 
In  dispute,  but  to  leave  the  com- 
plaining party  to  his  remedy  at  law. 
A  controversy  as  to  the  title  was 
deemed  sufiiclent  to  exclude  the  ju- 
risdiction of  the  court-  .  .  This 
doctrine  has  been  greatly  modified 
in  modern  times."  Accord.  Jerome 
V.  Ross,  7  Johns.  Ch.  315,  332,  11 
Am.  Dec.  484  (1823) ;  West  Point  I. 
Co.  V.  Reymert,  45  N.  Y.  703  (1871) ; 
West  V.  Walker,  3  N.  J.  Eq.  (2 
Green's  Ch.)  279,  Note  A,  285-290 
(1835) ;  Wallula  Pac.  Ry.  Co.  v. 
Portland  &  S.  Ry.  Co.,  154  Fed.  902 
(1906). 

ie»  Bogey  V.  Shute,  54  N.  C.  (1 
Jones  Eq.)  180  (1854);  Hamilton  v. 
Ely,  4  Gill   (Md.)   34   (1846). 

17.  Godwin  V.  Phifer,  51  Fla.  441, 
41  So.  597,  601  (1906);  Owen  v. 
Ford,  49  Mo.  436  (1872);  Carlln  v. 
Wolf,  154  Mo.  539,  51  S.  W.  679,  55 
S.  W.  441  (1899). 

18.  Barry  v.  Barry,  1  Jac  &  W. 
651   (1820). 

19.  Abrahall  v.  Bubb,  2  S^anston, 
172    (1679);    Skelton  v.   Skelton,   2 
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or  their  irreparable  injury,^"  the  wrongful  interference  with  valu- 
able springs  or  other  waters,^^  or  with  gas  or  petroleum,^  or  with 
mines  and  quarries ;  ^  where  the  defendant's  conduct  amounts  to 
a  destruction  or  wasting  of  the  very  substance  of  the  estate. 

§  3.   To  Eestbain  Nuisances. 

608.  A  Modem  Remedy.  The  resort  to  injunctive  relief 
against  nuisances  is  quite  modem,  as  has  been  stated  on  a  former 
page/*  and,  until  the  last  half  century,  was  not  much  encouraged 
even  by  equity  judges.^"  ^  At  present,  however,  it  is  frequently  em- 
ployed, not  only  on  behalf  of  the  State  in  cases  of  public  nui- 
sances,^^ but  on  behalf  of  individuals  who  have  been  especially 


Swanston,  170  (1677);  Packington 
V.  Packington,  Dickens,  101  (1745); 
Kinsler  v.  Clarke,  2  Hill's  Ch.  (S. 
C.)  617  (1837),  the  chief  value  of 
the  land  was  the  timber,  and  it  was 
probable  that  defendant  was  not 
financially  able  to  pay  the  dam- 
ages; Davis  V.  Hull,  67  la.  479,  25 
N.  W.  740  (1885);  Buskirk  v.  King, 
72  Fed.  22,  18  C.  C.  A.  418   (1896). 

20.  Vane  v.  Liord  Barnard,  2  Vern. 
738,  1  Salk.  161,  Prec.  Ch.  454 
(1716);  Dooly  v.  Stringham,  4 
Utah,  107,  7  Pac.  405  (1885).  It 
Is  no  answer  for  the  defendant  that 
he  intends  to  put  up  better  build- 
ings in  the  place  of  those  he  threat- 
ens to  destroy- 

21.  Katz  v.  Walkinshaw,  141  Cal. 
116,  70  Pac.  663,  64  L.  R.  A.  236, 
99  Am.  St  Rep.  35  (1903);  Meadow 
Valley  Mining  Co.  v.  Dodds,  6  Nev. 
261,  8  Am.  Rep.  709  (1871);  For- 
bell  v.  City  of  New  York,  164  N.  Y. 
522,  58  N.  B.  644,  51  L.  R.  A.  695, 
79  Am.  St.  Rep.  666  (1900). 

22.  Manufacturers'  Gas  &  O.  Co. 
V.  Ind.  Nat.  G.  &  O.  Co.,  155  Ind.  461, 
57  N.  B.  912,  50  L.  R.  A.  768  (1900) ; 
Louisville  Gas  Co.  v.  Kentucky 
Heating  Co.,  117  Ky.  71,  77  S.  W. 
368,  25  Ky.  L.  R.  1221  (1903) ;  Wil- 
liamson V.  Jones,  39  W.  Va.  231,  19 


S.  B.  436,  25  L.  R.  A.  222  (1894); 
B^eer  v.  Davis,  52  W.  Va.  1,  43  S. 
E.  164,  59  L.  R.  A.  556,  94  Am.  St. 
Rep.  895  (1903). 

28.  West  Point  Iron  Co.  v.  Rey- 
mert,  45  N.  Y.  703,  705  (1871).  See 
Bishop  of  London  v.  Web,  1  Peer© 
Williams,  527  (1718),  defendant  was 
enjoined  from  converting  the  soil 
into  bricks. 

24.  Supra,  H  510,  and  authorities 
cited. 

25.  Earl  of  Ripon  v.  Hobart,  3  M. 
&  K.  169,  180  (1834) :  "  The  juris- 
diction of  this  court  over  nuisance 
by  injunction  at  all  is  of  recent 
growth,  and  has  at  various  times 
found  great  reluctance  on  the  part 
of  the  learned  judges  to  use  it." 
Accord.  Fishmongers'  Company  v. 
East  India  Co.,  1  Dickens,  163 
(1752);  Bush  v.  Western,  Finch's 
Prec.  in  Ch.  530  (1720);  Anony- 
mous, 1  Ves.  Jr.  140  (1790). 

26.  Attorney  General  v.  Cleaver, 
18  Ves.  211  (1811);  Attorney  Gen- 
eral V.  Sheffield  Gas  Consumers'  Co., 
3  De  G.,  M.  N.  &  G.  304  (1853),  con- 
taining a  full  discussion  of  the 
topic,  but  holding  a  case  for  injunc- 
tion had  not  been  made  out;  Attor- 
ney General  v.  Brighton  &  Hove 
Co-Op.  S.  Assoc.  (1900),  1  Ch.  276, 
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iarmed  by  a  public  nuisance,^  or  who  have  been  the  victims  of 
nuisances  of  a  private  nature.^' 

609.  The  Principles  Upon  Which  It  Is  Granted.  These  have 
been  stated  by  Lord  Brougham  as  follows :  "  If  the  thing  sought 
to  be  prohibited  is  in  itself  a  nuisance,  the  court  will  interfere  t6 
•Stay  irreparable  mischief,  without  waiting  for  the  result  of  a  trial ; 
and  will,  according  to  the  circumstances,  direct  an  issue,  or  allow 
an  action,  and,  if  need  be,  expedite  the  proceedings,  the  injunction 
heing  in  the  meantime  continued.  But  where  the  thing  sought  to 
be  restrained  is  not  unavoidably  and  in  itself  noxious,  but  only 
something  which  may,  according  to  the  circumstances,  prove  so, 
the  court  will  refuse  to  interfere  until  the  matter  has  been  tried  at 
law,  generally  by  action,  though,  in  particular  cases,  an  issue  may 
be  directed  for  the  satisfaction  of  the  court  where  an  action  could 
not  be  framed  so  as  to  meet  the  question."  ^'  In  short,  a  court  of 
equity,  in  granting  injunctions  to  restrain  nuisances,  acts  in  aid 
HDf  the  plaintiff's  legal  right,  and  with  a  view  to  his  protection  from 
irremediable  loss,  or  from  an  injury  which  could  not  be  adequately 
redressed  in  a  common  law  suit. 

An  injunction  will  not  be  denied  to  restrain  a  nuisance  simply 
because  the  maintenance  of  that  nuisance  is  also  a  crime. ^  Nor 
will  it  be  denied,  necessarily,  even  though  the  loss  inflicted  upon 

•B9  L.  J.  Ch.  204;   Smith  v.  McDow-  Seaman,  63  N.  Y.  568,  20  Am.  Rep. 

ell,  148  111.  51,  35  N.  B.  141,  22  L.  567   (1876). 

R.  A.  393  (1893) ;  Coast  Company  v.  29.  Earl  of  Rlpon  v.  Hobart,  3  M. 

Mayor  of  Spring  Lake,  58  N.  J.  Eg.  &  K.  169,  179   (1834). 

^86,   17  At.    1131,   51   L.   R.   A.   657  30.  Tedescki   v.   Berger,   150   Ala. 

oj(1897);  U.  S.  V.  Duluth,  1  Dill.  469  649,  43   So.  960,   11  L.  R.  A.   N.   S. 

<1879) ;   North  Bloomfleld  G.  M.  Co.  1060  (1907),  the  keeping  of  a  house 

-V,  U.  S„  88  Fed.  664,  32  C.  C.  A.  84  of  prostitution  was  restrained;   Co- 

K1898).  lumblan   Athletic   Club   v.   State  ex 

27.  Crawford  v.  Tyrrell,  128  N.  Y.  rel.  McMahon,  143  Ind.  98,  40  N.  E. 
341,  28  N.  E.  514  (1891);  Callahan  914,  28  L.  R.  A.  727  (1895),  re- 
T.  Oilman,  107  N.  Y.  360,  14  N.  E.  straining  prize-fighting;  State  v. 
264,  1  Am.  St.  Rep.  831   (1887).  Crawford,  28  Kan.  726,  42  Neb.  Rep. 

28.  Salvin  v.  North  Brancepeth  182  (1882),  restraining  an  illegal 
Coal  Co.,  L.  R.  9  Ch.  App.  705,  44  drinking  saloon;  Weakley  v.  Page, 
Xu  J.  Ch.   149    (1874);    Campbell   v.  102  Tenn.  178,  53  S.  W.  551,  46  L. 

R.  A.  552,  house  of  ill-fame. 
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the  defendant  by  the  injunction  is  greater  than  the  pecuniary  harm 
caused  by  the  nuisance  to  the  plaintiff.'^ 

610.  Examples  of  nuisance  injunctions  have  been  disclosed  by 
the  cases  already  cited.  It  will  be  observed  that  they  include  nui- 
sances to  running  streams,  or  springs,  or  wells,^^  to  the  personal 
comfort  of  the  plaintiff ;  ^^  to  his  health ;  '*  to  his  real  property  ease- 
ments,''*  and  the  like.  But  vi^hether  an  injunction  will  he  granted 
in  any  specific  case  falling  within  either  of  these  classes,  depends 
upon  the  circumstances  of  that  case.'*    Moreover,  if  the  damage 


SI.  Tucker  v.  Howard,  128  Mass. 
^61  (1880).  Damage  to  plaintiffs 
estate  was  $200,  and  the  expenses 
to  defendant  of  abating  the  nuis- 
ance would  be  ?530,  but  a  manda- 
tory injunction  was  issued,  because 
"  a  court  of  equity  will  not  allow 
the  wrong-doer  to  compel  innocent 
persons  to  sell  their  right  at  a  val- 
uation, but  will  compel  him  to  re- 
store the  premises,  as  nearly  as 
may  be,  to  their  original  condition." 
Accord.  O'Brien  v.  Goodrich,  177 
Mass.  32,  34,  58  N.  E.  151  (1900); 
Lynch  v.  Union  Inst,  for  Savings, 
158  Mass.  394,  33  N.  E.  603,  159 
Mass.  306,  34  N.  E.  364,  20  L.  R.  A. 
843  (1893).  But  in  Elmhirst  v. 
Spencer,  2  M-  N.  &  G.  45  (1849); 
English  V.  Progress  El.  L.  &  M.  Co., 
95  Ala.  259,  10  So.  134  (1891),  and 
Starkie  v.  Richmond,  155  Mass.  188, 
29  N.  E.  770  (1892),  injunction  was 
denied  because  (in  part)  the  harm 
to  the  defendant  would  have  been 
so  much  greater  than  to  the  plain- 
tiff, that  the  writ  would  have  oper- 
ated inequitably  and  oppressively; 
Whalen  v.  Union  Bag  &  Paper  Co., 
208  N.  Y.  1,  101  N.  E.  805   (1913). 

32.  Gardner  v.  Village  of  New- 
burgh,  2  Johns.  Ch.  162,  7  Am-  Dec. 
526  (1816);  Corning  v.  Troy,  I.  & 
N.  Factory,  40  N.  Y.  191  (1869); 
Bailey  v.  Schnitzins,  45  N.  J.  Eq. 
178,  16  At.  680   (1888). 


33.  Soltau  v.  DeHeld,  2  Sim.  N.  S. 
133  (1851),  containing  a  full  discus- 
sion of  principles  and  precedents; 
English  v.  Progress  El.  L.  &  M.  Co., 
95  Ala.  259,  10  So.  134  (1891) ;  Hen- 
nessy  v.  Carmony,  50  N.  J-  Eq.  616, 
25  At.  374   (1892). 

34.  Turner  v.  Mirfleld,  34  Beav. 
390  (1865) ;  People  v.  Detroit  White 
Lead  Works,  82  Mich.  471,  46  N.  W. 
735,  9  L.  R.  A.  737  (1890) ;  Lowe  v. 
Prospect  Hill  Cem.  Assoc,  58  Neb. 
94,  78  N.  W.  488,  46  L.  R.  A.  237 
(1889). 

35.  Jackson  v.  Duke  of  Newcastle, 
3  DeG.  J.  &  S.  275  (1864) ;  injunc- 
tion dissolved,  because  not  shown 
that  plaintiff's  wrongs  could  not  be 
redressed  by  damages;  Salvin  v. 
North  Brancepeth  Coal  Co.,  L.  R. 
9  Ch.  App.  704,  44  L.  J.  Ch.  149 
(1874) ;  Galway  v.  Met.  EI.  Ry.,.  128 
N.  Y.  132,  28  N.  E.  479,  13  L.  R.  A. 
788  (1891);  Williams  v.  Los  An- 
geles Ry.,  150  Cal.  592,  89  Pac.  330 
(1907),  temporary  injunction  de- 
nied, because  threatened  damage 
was  chiefly  monetary  and  not  irre- 
mediable; Dewire  v.  Hanley,  79 
Conn.  454,  65  At.  583  (1907). 

36.  McCord  v.  Iker,  12  Oh.  387 
(1843) :  "  We  wish  to  lay  down  no 
rule  which  will  at  all  interfere  with 
the  wholesome  and  necessary  prin- 


568 


THE  LAW  OF  TORTS. 


caused  by  the  nuisance  has  been  consummated,  the  court  will  not 
grant  an  injunction,  as  the  plaintiff's  remedy  at  law  is  sufficient" 
Nor  will  the  court  enjoin  the  erection  of  a  proposed  structure 
which  may  be  a  nuisance  to  plaintiff,  unless  it  is  clear  that  it  will 
so  infringe  his  legal  rights  as  to  amount  to  a  nuisance,  which  he 
would  be  entitled  to  abate.^  Nor  is  an  injunction  the  proper 
remedy  for  a  village  against  those  violating  its  ordinances.^** 

§  4,    To  Eesteain  Tebspassbs. 

611.  General  Rule.  Formerly,  it  was  not  considered  the  duty 
of  a  court  of  equity  to  employ  the  extraordinary  writ  of  injunction 
in  a  case  of  naked  trespass,  where  there  was  no  privity  of  title,  and 
where  a  legal  remedy  for  damages  existed ;  ^  even  though  the 
trespasser  was  insolvent.*"  Lord  Eldon  repeatedly  expressed  sur- 
prise that  the  jurisdiction  by  injunction  was  taken  so  freely  in 
waste,  and  not  in  trespass,"  yet  he  made  no  attempt  to  revolution- 
ize the  practice  in  this  respect,  but  contented  himself  with  grant- 
ing "  the  writ  in  solitary  cases,  of  a  special  nature,  and  where  irre- 
parable damage  might  be  the  consequence  if  the  act  continued."  *^ 

siple,  that  where  the  injury  com-  145,  137  N.  W.  417,  41  U  R.  A.  N. 

plained  of  will  he  irreparable,  go-  S.  737  (1912). 

Ing  to  the  ruin  or  destruction  of       39.  Mogg    v.    Mogg,  Dickens,  670 

the  property,  equity  will  interfere;  (1786);     Stevens    v.    Beekman,    1 

but  we  must  say  that  the  present  Johns   Ch.   318    (1814);    Garstin   t. 

case  does  not  warrant  its  exercise."  Asplin,  1  Madd.    Ch.    150    (1815) ; 

37.  Herbert  v.  Penn.  Ry.  Co.,.  43  N.  Deere  v.  Guest,  1  M.  &  Craig,  516 
J.  Bq.  21,  10  At.  872  (1887):     "The  (1836). 

complainant's  building  is  now  badly  4iO.  Mechanics'  Foundry  v.  Ryall,. 

wrecked  and   deserted  by  its  ten-  75  Cal.  601  (1888) ;  Centreville  &  A. 

ants,  and  the  possible  future  dam-  B.    T.    Co.    v.    Barnett,    2    Ind.    537 

age  to  him  will  be  small  in  com-  (1851). 

parison  to  the  injury  which  the  is-  41.  Smith    v.    Collyer,  8  Vea.  S» 

suance   of   either   a   preventive   or  (1803) ;  Crockford  v.  Alexander,  15 

mandatory  injunction,  at  this  time,  Ves.  138  (1808);  Thomas  v.  Oakley, 

will  certainly  work  to  the  defend-  18  Ves.  184  (1811). 

ant.    In  such  a  situation,  the  plain-  42.  Chancellor   Kent.   In   Stevens 

tiff  must  be  left  to  his  legal  rem-  v.  Beekman,  1  Johns.  Ch.  318  (1814) ; 

*^y-"  and  see  Livingston  v.  Livingston,  6 

38.  Whitmore  v.  Brown,  100  Me.  Johns.  Ch.  497  (1822) ;  Mitchell  v. 
410,  65  At  516  (1907).  Dors,  6  Ves.  147  (1801);  Hanson  v. 

88a.  Higglns  v.  Lacroiz,  119  Minn.    Gardiner,  7  Ves.  305  (1802) ;  Smith 

v.  Collyer,  8  Ves.  89  (1803). 
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At  present,  the  English  courts  feel  themselves  authorized  by  the 
judicature  acts  to  grant  injunctions  against  trespasses  with  great 
freedom.^ 

612.  When  Granted.  The  first  recorded  ihstance  of  an  injunc- 
tion to  restrain  trespass,  as  distinguished  from  waste,  is  in  Flam- 
ang's  ease,"  which  is  described  by  Lord  Eldon  as  "  very  near 
waste ;"  a  precedent  followed  by  him  in  cases  "  partaking  of  the 
nature  of  waste."  *^  ' 

In  some  cases,  the  trespass  sought  to  be  enjoined  partakes  of  the 
nature  of  a  nuisance,*®  or  becomes  a  nuisance  by  reason  of  its  con- 
tinued repetition,*^  and  is  enjoined  because  of  this  characteristic. 

The  usual  ground,  however,  for  granting  an  injunction  to  re- 
strain trespasses  is  that,  in  the  particular  case,  an  action  at  law  for 
damages  cannot  afFord  the  plaintiff  full  and  adequate  relief."  This 
may  be  due  to  the  fact  that  the  trespass  amounts  to  a  "  taking  of 
the  substance  of  the  estate,"  ^  especially  if  the  trespasser  is  in- 
solvent ;  **  or  it  may  be  due  to  the  fact  that  plaintiff  would  be  put 
to  a  multiplicity  of  suits  at  law,  if  he  could  not  secure  from  a  court 


43.  Shaw  V.  Earl  of  Jersey,  3  C. 
p.  D.  359,  361,  48  L.  J.  308  (1879) : 
"  There  could  be  no  precedent  for 
a  case  like  this  before  the  Judica- 
ture Acts,  1873,  1875;"  Stocker  v. 
Planet  Building  Soc.  27  W.  R.  877 
(1879). 

44.  Referred  to  in  Mitchell  v. 
Dors,  6  Ves.  147  (1801),  and  Hanson 
V.  Gardiner,  7  Ves.  305  (1802),  and 
decided  by  Lord  Thurlow. 

45w  Smith  v.  Collyer,  8  Ves.  89 
(1803) ;  Courthorpe  v.  Mapplesden, 
10  Ves.  290  (1804).  The  case  of 
Hamilton  v.  Worsefold,  Register's 
Book  A.  1876,  fol.  1,  (reported  in 
Romilly's  note  to  Courthorpe  v. 
Mapplesden,  supra),  seems  to  have 
been  decided  by  Lord  Thurlow, 
upon  the  same  principle. 

46.  Supra,  ch.  XIV,  §  1;  Hen- 
derson V.  N.  T.  Cen.  Ry.,  78  N. 
Y.  423  (1879);  Whittaker  v.  Stang- 
vick,  100  Minn.  386,  111  N.  W.  295, 


10  L.  R.  A,  N.  S.  921  (1907); 
O'Brien  v.  Murphy,  189  Mass.  353. 
357,  75  N.  B.  700  (1905). 

468.  Central  Iron  &  Coal  Co.  v. 
Vandenhenk,  147  Ala.  546,  41  So. 
145  (1906);  Wilson  v.  Meyer,  144 
Ala.  402,  39  So.  317  (1905).   • 

47.  Moore  v.  Ferrell,  1  Ga.  7,  10 
(1846) ;  Livingston  v.  Livingston,  6 
Johns.  Ch.  (N.  Y.)  497  (1822);  N. 
Y.  Printing  &  D.  Estab.  v.  Fitch,  1 
Paige   (N.  Y.)   97   (1828). 

48.  Thomas  v.  Oakley,  18  Ves.  184 
(1811) ;  Lowndes  v.  Settle,  33  L.  J. 
Ch.  45,  10  Jur.  N.  S.  226  (1864): 
"  It  appears  to  me  that  the  case 
comes  under  the  head  of  irremedi- 
able waste,  as  defined  by  Lord  El- 
don, that  is,  destruction  of  the  sub- 
stance of  the  estate." 

49.  Musselman  v.  Marquis,  64  Ky. 
(1  Bush.)  463,  89  Am.  Dec.  637 
(1866);  Ladd  v.  Osborne,  79  la.  93, 
44  N.  W.  235   (1890). 
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of  equity  preventive  relief  by  injunction.^  But  the  right  to  this 
sort  of  relief  is  not  limited  to  any  particular  set  of  circumstances, 
nor  is  the  court  governed  by  any  hard  and  fast  rule,  in  granting  or 
refusing  it.  If  the  court  is  convinced  that  the  expense  of  suits  at 
law  for  trespasses  will  be  excessive  and  disproportionate  to  the 
damages,  especially  if  the  defendant  is  trespassing  wilfully  and 
without  color  of  legal  right  f^  or  if,  for  any  other  reason,  common 
law  relief  is  clearly  inadequate,  an  injunction  will  issue.'^  In  the 
first  case  cited  in  the  last  preceding  note,  Vice  Chancellor  Bruce 
said :  "  It  is,  I  think,  certainly  true,  that  the  court  of  chancery 
does  not  treat  questions  of  destructive  damage  to  property  now  ex- 
actly as  it  did  forty  or  fifty  years  back — that  its  protection  in  such 
respects  is  more  largely  afforded  than  it  then  generally  was." 

§  5.     To  Prevent  Othee  Mischiefs. 

'613.  Grovrth  of  This  Class.  It  is  this  class  of  injunctions, 
which  has  grown  most  rapidly  in  recent  years. ^^  In  England,  the 
power  of  the  courts  at  the  present  time  to  issue  an  injunction  ex- 


50.  Kellogg  V.  King,  114  Cal.  378, 
46  Pac.  166,  55  Am.  St.  Bep.  74 
(1896);  Bolsa  Land  Co-  v.  Burdlck, 
151  Cal.  254,  90  Pac.  532  (1907); 
Keil  V.  Wright,  135  fa.  383,  112  N. 
W.  633,  13  L.  R.  A  N.  S.  134  (1907) ; 
Halpin  v.  McCune,  107  la.  494,  78 
N.  W.  210  (1899) ;  Wheelock  v.  Noo- 
nan,  108  N.  Y.  179,  15  N.  E.  67,  2 
Am.  St  Rep.  405  (1888);  Ladd  v. 
Osborne,  79  la.  93,  44  N.  W.  235 
(1890) ;  Goodson  v.  Richardson,  L. 
R.  9  Ch.  App.  221,  43  L.  J.  Ch.  790 
(1874);  Griffith  v.  Hilliard,  64  Vt. 
643,  25  At.  427    (1890). 

51.  Goodson  v.  Richardson,  L.  R. 
9  Ch.  App.  221,  43  L.  J.  Ch.  790 
(1874);  Providence  F.  R.  &  N.  S. 
Co.  V.  City  of  Fall  River,  183  Mass. 
535,  543,  67  N.  E.  647  (1903) ;  Lynch 
V.  Union  Inst,  for  Savings,  158 
Mass.  394,  33  N.  E.  603  (1893);  S. 
C.  again  159  Mass.  306,  308,  34  N.  E. 
1072   (1893). 

52.  Haigh  v.  Jaggar,  2  Collyer,  231 


(1845);  Stanford  v.  Hurlstone,  L. 
R.  9  Ch.  App.  116  (1873),  injunction 
against  cutting  down  trees,  follow- 
ing Lowndes  v.  Bettle,  33  L.  J.  Ch. 
451,  10  Jur.  N.  S.  226  (1864);  Hen- 
derson V.  N.  Y.  Cen.  Ry.,  78  N.  Y. 
423  (1879);  Erhardt  v.  Boaro,  113 
U.  S.  537,  5  Sup.  CL  565,  28  L.  Ed. 
1116  (1885);  Keil  v.  Wright,  135 
la.  383,  112  N.  W.  633,  13  L.  R.  A. 
N.  S.  134  (1907),  injunction  re- 
straining defendant's  domestic 
fowls  from  trespassing  on  plain- 
tiff's premises. 

52a.  State  ex  rel.  Wausau  St.  Ry. 
v.  Bancroft,  148  Wis.  124,  134  N.  W. 
330,  38  L.  R.  A  N.  S.  526  (1912), 
enjoining  State  official  from  virtual 
confiscation   of   relator's   property; 

Norton   v.   Randolph,  —  Ala.   , 

58  So.  283,  40  L.  R.  A.  N.  S.  129 
(1912),  injunction  granted  against 
maintaining  a  spite  fence;  Kinney 
v.  Scarbrough  Co.,  138  Ga.  77,  74 
S.   E.    772,    40    L.    R.    A.    X.    S.    473 


INJUNCTION  AS  A  TORT  REMEDY.  571 

tends  to  any  case  where  it  is  right  and  just  to  grant  it.^'  While 
the  courts  of  this  country  have  not  received  from  legislation  so  ex- 
tensive authority,  the  frequency  with  which  they  grant  injunctions, 
especially  in  litigations  growing  ouf  of  labor  troubles  has  excited 
much  comment,"  and  has  become  to  some  extent  a  political  issue.^^ 

614.  Not  Granted  in  Purely  Political  Controversies.  It  is  to  be 
borne  in  mind,  that  the  injunctive  remedy  has  for  its  primary  and 
legitimate  purpose  the  protection  of  property  rights  against  irre- 
parable injury.  Such  rights  are  clearly  distinguishable  from  the 
political  rights  of  the  citizen,  and  courts  of  equity  have  ne,ver  un- 
dertaken by  injunction- to  prevent  the  invasion  of  purely  political 
rights,'"'^  nor  to  control  public  officers  and  tribunals  in  the  exercise 
of  purely  legislatii^e-or  governmental  functions,  unless  specially 
authorized  by  law  to  interfere.""  They  do,  however,  enjoin  public 
officers,  "  who  are  attempting  to  act  illegally,  or  without  competent  ' 
authority,  to  the  injury  of  the  public  or  individuals."  " 

615.  Nor  to  Restrain  Crimes.  It  is  well  settled  that  equity 
will  not  interfere  by  injunction  to  restrain  the  commission  of 
crimes.     To  assume  such  a  jurisdiction  would  be  to  invade  the 

(1912),  injunction  against  a  former  Trade  Disputes  Act,  1906   (6th  Ed. 

manager's     inducing     patrons     and  VII.),  ch.  ¥1,  limiting  the  tort  lia- 

servants    to    break    their    contracts  bility  of  parties  to  Trade  Disputes, 

■with  plaintiff.  aaa-  Fletcher    v.    Tuttle,    151    111. 

58.  Beddow   v.    Beddow,   L.    R.    9  41,  37  N.  E.  683,  25  L.  R.  A.  143,  42 

.  Ch.  89,  47  L.  J.  Ch.  585  (1878) :    "  In  Am.   St.   Rep.   220    (1894) ;    State  v. 

my  opinion,  having  regard  to  these  Alve,  152  Mo.  466,  54  S.  W.  494,  47 

two   Acts   of   Parliament    (Common  L.    R.    A.    393     (1899) ;    Winnett    v. 

Law  Proc.  Act,  1854,  and  Judicature  Adams,  71  Neb.   817,  99  N.  W.   681 

Act,  1873),  I  have  unlimited  power  (1904);  Alderson  v.  Commissioners, 

to  grant  an  injunction  in  any  case  32  W.  Va.  640,  9  S.  E.  868,  5  L.  R. 

where  it  would  be  right  or  just  to  A.  334,  25  Am.  St.  Rep.  540  (1889) ; 

do   so;    and   what  is   right  or  just  McDonald    v.    Lyon,    43    Tex.    Civ. 

must  be  decided  not  by  the  caprice  App.  484,  95  S.  W.  67  (1906) ;  Green 

of  the  judge,  but  according  to  suffi-  v.   Mills,   69   Fed.   859,   16   C.   C.   A. 

cient'  legal    reasons    or   on    settled  516,  30  L.  R.  A.  90   (1895) ;  Giles  v. 

legal  principles."  Harris,  189  U.  S.  475,  23   Sup.  Ct 

54»  The    Modern   Use   of   Injunc-  639,  47  L.  Ed.  909  (1902). 

tions,   by  F.   J.   Stimson,   10   PoUt.  55.  Mann  v.  County  Court,  58  W. 

So.   Quar.   189    (1895),  and  author-  Va.  651,  656,  52  S.  E.  776   (1906). 

Ities  therein  cited.  57.  Davis  v.  Am.  Society  for  Prev. 

55.  See  California,  Laws  1903,  ch.  Cruelty  to  Animals,  75   N.  Y.  362. 

235,  prohibiting  injunctions  in  cer-  369  (1873) ;  People  v.  Canal  Board, 

tain  cases  of  trade  disputes;    The  55  N.  Y.  390  (1874). 
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domain  of  courts  of  common  law,  and  to  substitute  for  trial  by  jury 
a  different  form  of  trial.^* 

Still,  a  court  of  equity  is  not  precluded  from  granting  an  in- 
junction against  threatened  wrong-doing  simply  because  it  is  pun- 
ishable criminally.  "  If  it  would  be  also  a  violation  of  property 
rights,  and  the  party  aggrieved  has  no  other  adequate  remedy  for 
the  prevention  of  the  irreparable  injury  which  will  resu  t  from  the 
failure  or  inability  of  a  court  of  law  to  redress  such  rights,"  the 
wrong-doing  may  be  enjoined,  although  it  is  of  a  character  which 
would  subject  its  author  to  criminal  punishment.^' 

616.  Nor  to  Restrain  Libel.  In  this  country  there  is  judicial 
unanimity  that  an  injunction  will  not  issue  to  restrain  the  threat- 


58.  Paulk  T.  Mayor  of  Sycamore, 
104  Ga.  24,  30  S.  E.  417,  41  L.  R. 
A.  772,  69  Am.  St.  Rep.  128  (1898); 
Salter  v-  City  of  Columbus,  125  6a. 
96,  54  S.  E.  74  (1906);  Payer  v. 
Village  of  Des  Plaines,  123  111.  Ill, 
13  N.  E.  819,  5  Am.  St.  Rep.  494 
(1887);  Crlghton  v.  Dahmer,  70 
Miss.  602,  13  So.  237.  21  L.  R.  A. 
84,  35  Am.  St.  Rep.  666,  with  a 
valuable  note  (1893) ;  Pleasants  v. 
Smith,  90  Miss.  440,  43  So.  475 
(1907) ;  Davis  v.  Am.  See.  for  Prev. 
Cruelty  to  Animals,  75  N.  Y.  362 
(1878) ;  Pre-digested  Food  Company 
V.  McNeal,  1  Oh.  N.  P.  266  (1895); 
Arbuckle  v.  Blackburn,  113  Fed.  616, 
625,  51  C.  C.  A.  122,  65  L.  R.  A. 
864  (1902).  in  which  Day,  J.,  said: 
"  This  is  quite  a  different  propo- 
sition from  enjoining  criminal  pro- 
ceedings alleged  to  be  indirectly  de- 
structive of  property  rights.  Many 
criminal  prosecutions  may  affect 
the  property  of  the  person  accused. 
.  .  .  Every  citizen  must  submit 
to  such  accusations,  if  lawfully 
made,  looking  to  the  vindication  of 
an  acquittal  and  such  remedies  as 
the  law  affords  for  the  recovery  of 
damages.  It  is  often  a  great  hard- 
ship to  be  wrongfully  accused  of 
crime,  but  it  is  one  of  the  hardships 


which  may  result  in  the  execution 
of  the  law,  against  which  courts  of 
equity  are  powerless  to  relieve;"  la 
re  Sawyer,  124  U.  S.  200,  8  Sup.  Ct. 
482,  31  L.  Ed.  402  (1888),  no  power 
to  restrain  the  mayor  and  commit- 
tee of  a  city  from  removing  a  city 
officer  upon  charges  filed  against 
him  for  malfeasance  in  office. 

59.  Port  of  Mobile  v.  Louisville  & 
N.  Ry.,  84  Ala.  115,  126,  4  So.  106, 
5  Am.  St.  Rep.  342  (1887),  injunc- 
tion against  the  enforcement  of  a 
void  city  ordinance,  which  would 
have  worked  irreparable  injury  to 
the  railroad  company;  Pratt  Food 
Company  v.  Bird,  148  Mich.  631. 
112  N.  W.  701  (1907),  state  dairy 
and  food  commissioner  enjoined 
from  disseminating  circulars,  which 
charged  that  plaintiff's  goods  were 
put  upon  the  market  in  violation 
of  law;  Cranford  v.  Tyrrell,  12& 
N.  Y.  341,  28  N.  E.  514  (1891); 
"  That  the  perpetrator  of  the  nuis- 
ance is  amenable  to  the  provisions 
and  penalties  of  the  criminal  law 
Is  not  an  answer  to  an  action 
against  him  by  a  private  person  to 
recover  for  injury  sustained,  and 
for  an  injunction  against  the  con- 
tinued use  of  his  premises  in  such 
a  mEnner;"  Hamiltnp   ^ro-'T  Shoe 
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ened  publication  of  a  libel.^  "  If  a  court  of  equity  could  interfere 
and  use  its  remedy  in  such  cases,  it  would  draw  to  itself  the  greater 
part  of  the  litigation  belonging  to  courts  at  law."  *^  It  would  go 
far,  it  is  said,  towards  nullifying  the  constitutional  guarantee  of 
the  freedom  of  the  press  and  of  the  right  to  trial  by  jury.*^ 

Nor  can  an  injunction  be  obtained  by  showing  that  the  threat- 
ened libel  will  injure  plaintiff  pecuniarily  as  well  as  in  reputa- 
tion.°*  If,  however,  the  threatened  publication  is  but  part  of  an 
illegal  scheme  of  defendant,  which  has  for  its  chief  purpose  the 


Co.  V.  Saxey,  131  Mo.  212,  32  S.  W. 
1106,  52  Am.  St-  Rep.  622  (1895): 
"  In  such  case  the  court  does  not 
interfere  to  prevent  the  commission 
of  a  crime,  although  that  may  in- 
cidentally result,  but  it  exerts  its 
force  to  protect  the  individual's 
property  from  destruction,  and 
ignores  entirely  the  criminal  por- 
tion of  the  act.  There  can  be  no 
doubt  of  the  jurisdiction  of  a  court 
of  equity  in  such  a  case;"  In  re 
Debs,  158  U.  S.  564,  593,  15  Sup.  Ct. 
900,  39  L.  Ed.  1092  (1895);  Ameri- 
can School  of  Magnetic  Healing  v. 
McAnnulty,  187  U.  S.  94,  23  Sup.  Ct. 
33,  47  L.  Ed.  90  (1902) ;  Dobbins  v. 
Los  Angeles,  195  U.  S.  223,  25  Sup. 
Ct.  18,  49  L.  Ed.  169   (1904). 

eO.  Singer  Manuf.  Co.  v.  Domestic 
Sewing  Mach.  Co.,  49  Ga.  70,  15  Am. 
Rep.  674  (1873):  "Not  that  libel 
or  slander  is  not  a  wrong,  nor  the 
wrong  might  not  be  irreparable,  but 
simply  because  courts  of  chancery, 
in  the  exercise  of  the  extraordinary 
powers  lodged  in  them,  have  uni- 
formly refused  to  act  in  such  a  case, 
leaving  parties  to  their  remedy  at 
law;"  Christian  Hospital  v.  The 
People,  223  111.  244,  250,  79  N.  E. 
72  (1906) ;  Covell  v.  Chadwick,  153 
Mass.  263,  26  N.  E.  856,  25  Am.  St. 
Rep-  625  (1891);  Worthington  v. 
Waring,  157  Mass.  421,  423,  32  N. 
E.  744,  20  L.  R.  A.  342,  34  Am.  St. 
Rep.  294  (1892) ;  "the  rights  alleged 


to  have  been  violated,  are  personal 
rights  as  distinguished  from  rights 
of   property;"  Meyer  v.   The  Jour- 
neymen   Stonecutters'    Association,  f- 
47  N.  J.  Eq.  519,  20  At,  492  (1890) ;    ' 
Kidd  V.  Horry,  28  Fed.  773   (1886),  . 
and  authorities  digested  by  Bradley,  ' 
J.;   Balliet  v.  Cassidy,  104  Fed.  704 
(1900). 

61.  Francis  v.  Flinn,  118  U.  S.  385, 
6  Sup.  Ct.  1148,  30  L.  Ed.  165 
(1886) :  "  If  the  publications  in  the 
newspapers  are  fals«  and  injurious, 
he  can  prosecute  the  publishers  for 
libel." 

62.  Marlin  Fire  Arms  Co.  v. 
Shields,  171  N.  Y.  384,  392,  64  N.  E. 
163,  59  L.  R.  A.  310  (1902). 

63.  Mead  v  Stirling,  62  Conn.  586, 
27  At.  591,  23  L.  R.  A.  227  (1892) : 
"  The  wrongful  acts  for  the  preven- 
tion of  which  injunctions  will  be 
granted  are  those  which  affect  prop- 
erty or  its  healthful  and  beneficial 
use,  and  never  those  which  affect 
reputation  merely;"  Brandreth  v. 
Lance,  8  Paige  (N.  Y.),  24,  34  Am. 
Dec.  368  (1839) :  "  An  injunction  to 
restrain  a  publication  can  only  be 
granted  in  cases  where  the  publica- 
tion will  interfere  with  the  com- 
plainant's right  either  of  literary  or 
other  property,  in  the  subject  mat- 
ter of  the  publication;"  Edison  v. 
Thomas  A.  Edison,  Jr.  Chem.  Co-. 
128  Fed.  957   (19C4). 
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destruction  of  plaintiff's  business,  or  the  infliction  of  irreparable 
xlamage  upon  his  property  interests,  a  court  of  equity  will  afford 
him  injunctive  relief. ^^  Within  this  class  fdll  cases  for  the  injury 
to  trademarks  and  trade  names  by  defamatory  statements,  and  for 
slander  of  title. "^  In  such  cases,  however,  the  complainant  will 
not  be  granted  injunctive  relief,  when  because  of  his  inability  to 
prove  special  damages  he  has  no  remedy  at  law.** 

617.  In  England,  the  doctrine  which  prevails  in  this  country  has 
been  modified,  since  the  enactment  of  statutes  which  give  to  judges 
authority  to  grant  injunctions  in  any  case  where  the  form  of  re- 
lief is  right  and  just."  Accordingly,  injunctions  are  granted  there, 
not  only  after  verdict  establishing  the  actionable  character  of  the 
defamatory  publication,"^  but  before  a  trial  of  the  defamation 
action  has  been  had.**  An  ad  interim  injunction  will  be  granted. 


64.  Pratt  Food  Co.  v.  Bird,  148 
Mich.  631,  112  N.  W.  701  (1907). 
The  state  dairy  and  food  commis- 
sioner was  enjoined  from  publish- 
ing statements  that  plaintiff's  food 
prejmrations  for  animals  were  with- 
in the  terms  of  an  Act  of  the  legis- 
lature which  required  them  to  be 
licensed,  and  warning  the  public 
against  buying  or  selling  them,  on 
the  ground  that  these  false  state- 
ments would  intimidate  people  from 
dealing  with  plaintiff  and  exclude 
his  business  from  the  State;  Beck 
V.  Railway  Teamsters'  Protective 
Union,  118  Mich.  497,  77  N.  W.  13, 
42  L.  R.  A.  407,  74  Am.  St.  Rep.  421 
(1898) ;  American  iSchool  of  Mag- 
netic Healing,  187  U.  S.  94,  23  Sup. 
Ct.  33,  47  L.  Ed.  90  (1902);  Emack 
V.  Kane,  34  Fed-  46  (1888);  Adri- 
ance,  Piatt  &  Co.  v.  Nat  Harrow 
Co.,  98  Fed.  118  (1899) ;  George  Jo- 
nas Glass  Co.  V.  Glass  Bottle  Blow- 
ers' Assoc,  77  N.  J.  Eq.  219,  79  At 
262,  41  L.  R.  A.  N.  S.  445  (1908), 
and  note;  State  v.  Cass  Co.,  17  N. 
Dak.  285,  115  N.  W.  675,  15  L.  R. 
A.  N.  S.  331  (1908);  Steinert  & 
Seres  Co.  v.  Tagen,  207  Mass.  394, 


93  N.  E.  584  (1911),  injunction 
against  driving  wagon  through 
streets  with  strike  placard,  after 
strike  had   ceased. 

65.  Supra,  chap.  XIII,  §§  2  and  3; 
Atlas  Assurance  Co.  v.  Atlas  Insur- 
ance Co.,  138  la.  228,  112  N.  W.  232 
(1907) ;  Pope  Automatic  Mer.  Co.  v. 
McCrum-Howell  Co.,  191  Fed.  979, 
112  C.  C.  A.  391,  40  L.  R.  A.  N.  S. 
463  (1911). 

66.  Marlin  Fire  Arms  Co.  v. 
Shields,  171  N.  Y.  384,  64  N.  E.  163, 
59  L.  R.  A.  310  (1902);  Butterick 
Pub.  Co.  V.  Typographical  Union  No. 
6  (1906),  100  N.  Y.  Supp.  292,  50 
Misc.  1    (1906). 

67.  Beddow  v.  Beddow,  L.  R.  9  Ch. 
89,  47  L.  J.  Ch.  585  (1878) ;  Quartz 
Hill  Mining  Co.  v.  Beall,  20  Ch.  D. 
501,  511,  51  L.  J.  Ch.  874,  46  L.  T- 
746   (1882). 

€7a.  Trollope  v.  London  B.  T. 
Fed.,  12  Times  L.  R.  373  (1896),  In- 
junction, which  had  been  granted. 
Ibid.  11  Times  L.  R.  228  (1895), 
made  perpetual. 

68.  Monson  v.  Tussauds  Limited, 
(1894),  1  Q.  B.  671,  63  L.  J.  Q.  B. 
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lowever,  only  in  cases  where  the  statement  complained  of  is 
clearly  libelous,^  and  is  not  justifiable,™  or  privileged,'^  and  there 
is  evidence  that  the  defendant  intends  to  continue  its  publication,'^ 
and  that  such  continued  circulation  will  inflict  irreparable  or  very 
serious  injury  upon  the  complainant.'^ 

It  will  be  seen  from  the  authorities  above  cited  that  even  in  Eng- 
land, the  publication  of  libels  is  restrained  by  injunctions  only  in 
rare  cases.'* 

By  statute,  the  repetition  of  a  publication  of  a  false  statement  of 
fact,  in  relation  to  the  personal  character  of  a  candidate  for  parli- 
ament may  be  restrained  by  interim  or  perpetual  injunction  by  the 
High  Court  of  Justice.'* 

618-  To  Restrain  Boycotts,   Combinations  and   Conspiracies. 

It  is  the  employment  of  injunction  to  restrain  conduct,  which  is 
described  by  these  and  similar  terms,  which  has  been  most  severely 
criticised  and  strenuously  opposed.  Xotwithstanding  this  opposi- 
tion and  criticism,  the  courts,  both  in  England  and  in  this  country, 
do  not  hesitate  to  grant  injunctive  relief  to  the  victims  of  a  boy- 
cott provided  that  it  amounts  to  an  actionable  tort,  and  that  a  suit 
at  law  for  damages  would  be  inadequate.'^ 

454,  70  L.  T.  335,  opinions  in  Queen's  72.  Trollope  v.  London  B.  F.  Fed. 

Bench  Division;  Collard  v.  Marshall  11   Times   L.   R.   228,   72   L.   T.   342 

(1892),  1  Ch.  571,  61  L.  J.  Ch.  268,  (1895),   injunction  granted;    Lloyds 

66  L.  T.  248,  8  Times  L.  R.  265.  Bank  Limited  v.  Royal  British  Bank 

69.  Cases  in  last  two  notes;  Lon-  Limited,  19  Times  L.  R.  548  (1903), 
don  &  Northern  Bk.  v.  George  New-  injunction  denied. 

nes,   16    Times    L.    R.    76     (1899) ;  73.  Coulson  &  Son  v.   Coulson  & 

Punch    V.    Boyd,    16    Ir.    L.    R-    476  Co.,  3  Times  L.  R.  846   (1887). 

(1885).  '4.  Corrupt  and  Illegal  Practices 

70.  Monson  v.  Tussauds  Limited,  Prevention  Act,  1895  (58  and  59 
(1894),  1  Q.  B.  671,  63  L.  J.  Q.  B.  Vict.  Ch.  40,  §§  1  and  3);  Bayley  v. 
454,  70  L.  T.  335,  opinions  in  Court  Edmunds,  11  Times  L.  R.  537 
of  Appeal;    Bonnard   v.   Parryman,  (1895). 

(1891),  2  Ch.  269,  284,  60  L.  J.  Ch.  75.  Supra,  cases  cited  in  notes  HIF 

617,  65  L.  T.  506.  74-78;   Goldberg,  etc.  Co.  v.  Stable- 

71.  Searles  v.  Scarlett,  8  Times  L.  men's  Union,  149  Cal.  429,  434,  86 
R.  562  (1892),  2  Q-  B.  56,  61  L.  J.  Pac.  806  (1906),  intimating  that 
Q.  B.  573,  60  L.  T.  837;  Quartz  Hill  chap.  235,  L.  1903,  prohibiting  the 
Gold  Mining  Co.  v.  Beall,  20  Ch.  D.  use  of  injunctions  in  certain  cases 
501,  51  L.  J.  Ch.  874,  46  L.  T-  746  of  trade  disputes,  would  be  uncon- 
(1882).  stitutional  if  it  forbade  an  injunc- 

71a.  Quartz  Hill  Gold  Mining  Co.  tion  In  such  a  case  as  was  then  be- 
V.  Beall,  20  Ch.  D.  501,  509   (1882).    fore  the  court;  Plant  v.  Woods,  176 
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They  deal  in  the  same  way  with  applications  for  injunctions 
against  every  kind  of  combination ''  and  of  conspiracy,"  which  has 
for  its  object  the  infliction  of  unlawful  and  irreparable  injury  upon 
the  applicant. 


Mass.  492,  57  N.  B.  1011.  51  L.  R. 
A.  339,  79  Am.  St.  Rep-  330  (1900) ; 
Gray  v.  Building  Trades  Council,  91 
Minn.  171,  97  N.  W.  663,  63  L.  R.  A. 
753,  103  Am.   St.  Rep.  477    (1893): 
"  A  boycott  may  be  defined  to  be  a 
combination  of  several  persons  to 
cause  a  loss  to  a  third  person  by 
causing  others  against  their  will  to 
withdraw  from  him  their  beneficial 
business  intercourse  through  threats 
that,  unless  a  compliance  with  their 
demands    be    made,    the     persons 
forming  the  combination  will  cause 
loss  or  injury  to  him;  or  an  organ- 
ization formed  to  exclude  a  person 
from  business  relations  with  others 
by    persuasion,    intimidation,-   and 
other  acts,  which  tend  to  violence, 
and. thereby  cause  him  through  fear 
of  resulting  injury  to  submit  to  dic- 
tation in  the  management  of  his  af- 
fairs.    Such  acts  constitute  a  con- 
spiracy, and  may  be  restrained  by 
injunction;"    Walsh    v.    Assoc,    of 
Master  Plumbers,  97  Mo.  App.  280, 
71    S.    W.    455     (1902);    Alfred  W. 
Booth  &  Bro.  v.  Burgess,  72  N.  J. 
Eq.  181,  65  At.  226   (1906);   George 
Jones    Glass    Co.    v.    Glass    Bottle 
Blowers'  Assoc,  72  N.  J.  Eq.  653, 
66  At.  953   (1907);   Brdman  v.  Mit- 
chell, 207  Pa.  79,  56  At.  327,  63'  L.  R. 
A.  534,  99  Am.  St.  Rep.  783  (1903) ; 
Purvis  v.  United  Brotherhood,  214 
Pa.   348,   63   At.  585    (1906);    Casey 
V.  Cincinnati  Typographical  Union, 
45  Fed.  135,  12  L.  R.  A.  193  (1891) ; 
Thomas  v.  Cincinnati,  etc.   Ry.,  62 
Fed.  803  (1894) ;  Lowe  v.  California 
State   Fed.   of   Labor,    139   Fed.   71 
(1905),  the  form  of  the  injunction 


is  given  on  pp.  85,  86;  Folsom  v. 
Lewis,  208  Mass.  336,  94  N.  E.  316, 
35  L.  R.  A-  N.  S.  787   (1911). 

76.  Jetton-Dekle    Lumber    Co.    v. 
Mather,    53    Fla.    969,    43    So.    590 
(1907) :    "  If  a  combination  of  work- 
men for  their  own  benefit  operate 
an  injury  to  the  property  of  others, 
and    that    combination    is    clearly 
against   the   criminal   laws   of   the 
State,  a  court  of  equity  may  Inter- 
vene to  protect  the  property  right, 
even    though    the    criminal    courts 
may  also  be  resorted  to  for  enforc- 
ing   the   penalties    imposed.     Such 
seems  to  be  the  current  holding  of 
the    courts'   in    this    country.     Yet, 
where  there  is  serious  doubt  as  to 
the    facts    alleged    constituting    a 
crime,  it  would  seem  best  to  leave 
the   solution   of   the   doubt  to   the 
forum   appointed   by   the   Constitu- 
tion   directly    and    specifically  for 
the  trial  of  criminal  causes;"  Jack- 
son V.  Stanfield,  137  Ind.  592,  36  N. 
E.  345,    23    L.    R.    A.    588    (1894); 
Vegelahn  v.   Gunter,   167  Mass.   92, 
44   N.   E.   1077,   35   L.   R.  A.  722,  57 
Am.    St.    R.    443    (1896);    Southern 
Ry.  Co.  V-  Machinists'  Local  Union, 
111  Fed.  49   (1901),  combination  of 
strikers  resorted  to  violent  picket- 
ing;    Allis-Chalmers    Co.    v.    Iron 
Molders'  Union,  150  Fed.  155  (1906). 
"  The  action  of  pickets  established 
by  strikers  may  amount  to  coercion 
and  intimidation  of  workmen  of  an 
employer,  and  a  violation  of  an  in- 
junction  against   the   use   of   such 
means  although  no  act  is  done  which 
would    be   unlawful    if   done   by   a 
single  individual,   where  the  mere 
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619.  Injunction  on  Behalf  of  the  Government.  In  a  leading 
case"*  upon  tins  point,  the  Supreme  ('ourt  of  the  United  States 
has  held,  that  the  Ignited  States  have  a-prOperty  in  the  mails  which 
entitles  the  government  to  an  injunction  against  a  combination  of 
persons,  who  are  illegally  preventing  their  transportation.  More- 
over, having  constitutionally  assumed  jurisdiction  over  interstate 
commerce  carried  upon  railroads,  the  government  is  under  a  duty 
to  keep  these  highways  free  from  unlawful  obstructions,  and  may 
;ipply  to  the  courts  for  an  injunction  against  such  obstructions,  as 
it  may  against  any  public  nuisance.  Courts  are  not  ousted  of  their 
jurisdiction,  to  grant  injunctive  relief  in  such  cases,  by  the  fact 
that  the  government  might  employ  physical  force  to  abate  the 
nuisance  or  remove  the  obstructions ;  '*  nor  by  the  fact  that  the 


number  of  pickets  acting  together 
and  their  persistent  following  of 
the  worlnnen  to  and  from  their 
work,  day  after  day  for  months,  is 
in  itself  a  constant  threat  producing 
fear  and  alarm  among  the  work- 
men.'' 

77.  Erdman  v.  Mitchell,  207  Pa.  79, 
56  At.  327,  63  L.  R.  A.  534,  99  Am. 
St.  Rep.  783  (1903) ;  Consolidated 
Steel  &  Wire  Co.  v.  Murray,  80  Fed. 
811  (1897) ;  Hopkins  v.  Oxley  Stave 
Co.,  83  Fed.  912,  28  C.  C.  A.  99,  49 
U.  S.  App.  709  (1897);  Arthur  v. 
Oakes.  63  Fed.  310,  11  C.  C.  A.  209, 
24  U.  S.  App.  239,  25  L.  R.  A.  414 
(1894) ;  Pope  Motor  Car  Co.  v.  Kee- 
gan,  150  Fed.  148  (1906);  Evenson 
T.  Spaulding,  150  Fed.  517,  82  C.  C. 
A.  263,  9  L.  R.  A.  N.  S.  904   (1907). 

77a.  In  re  Etebs,  158  U.  S.  564,  l.j 
Sup.  Ct  900,  39  L.  Ed.  1092  (1895) : 
"  It  must  be  borne  in  mind  that  this 
bill  was  not  simply  to  enjoin  a  mob 
and  mob  violence.  It  was  not  a  bill 
to  command  a  keeping  of  the  peace: 
much  less  was  its  purport  to  re- 
strain the  deffendants  from  abandon- 
ing whatever  employment  they  were 
engaged  in.  The  right  of  any  la- 
borer, or  any  number  of  laborers, 
to  quit  work  was  not  challenged. 
37 


The  scope  and  purpose  of  the  bill 
was  only  to  restrain  forcible  ob- 
structions of  the  highways  along 
which  interstate  commerce  travels 
and  the  mails  are  carried.  And  the 
facts  set  forth  at  length  are  only 
those  facts  which  tended  to  show 
that  the  defendants  were  engaged 
in  such  obstruction." 

78.  Borough  of  Stp.mford  v.  Stam- 
ford Horse  Railroad,  56  Conn.  381, 
15  At.  749  (1888).  "  As  a  rule,  in- 
junctions are  denied  to  those  who 
have  adequate  remedy  at  law. 
Where  the  choice  is  between  the  or- 
dinary and  the  extraordinary  pro- 
cesses of  law,  and  the  former  are 
sufficient,  the  rule  will  not  permit 
the  use  of  the  latter.  In  some 
eases  of  nuisance,  and  in  some 
cases  of  trespass,  the  law  permits- 
an  individual  to  abate  the  one  and 
prevent  the  other  by  force,  because 
such  permission  is  necessary  to  the 
complete  protection  of  property 
and  person.  When  the  choice  is 
between  redress  or  prevention  of 
injury  by  force  and  by  peaceful 
process,  the  law  is  well  pleased  if 
the  individual  will  consent  to  waive 
his  right  to  the  use  of  force,  and 
await  its  action.    Therefore,  as  be- 
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conduct  of  the  persons  to  be  enjoined  subjects  them  to  criminal 
punishment.  The  government,  in  employing  the  injunction,  is  not 
engaged  in  suppressing  rebellion,  or  in  conducting  the  political 
affairs  of  the  country,  but  simply  in  protecting  property  rights^ 
either  of  the  United  States  or  of  citizens. 

§  6.  The  Obligation  of  Ik  junctions. 

620.  Upon  Defendants.  The  earlier  English  doctrine  was  that 
an  injunction  would  issue  against  those  tort  feasors  only  who  had 
been  brought  into  court."  At  present,  however,  the  injunction  may 
include  also  the  attorneys,  agents  and  servants  of  a  defendant.** 
And  third  persons  may  be  punished  for  contempt,  who  aid  and  abet 
a  defendant  in  committing  a  breach  of  the  injimction."  This  is 
not  on  the  ground  that  the  virrit  is  obligatory  upon  them,  as  it  is 
upon  the  defendant,  but  that  it  is  harmful  to  public  interests  that 
the  course  of  justice  should  be  obstructed.*^ 

621.  Persons  Not  Served  and  Not  Named.  In  this  country, 
the  practice  has  grown  up  of  directing  the  injunction  against  all 
persons  engaged  in  the  illegal  conduct  complained  of,  although 
some  may  not  be  formally  named  as  defendants  in  the  suit,  or 
served  with  process**  This  is  done  on  the  principle  that  if  the  per- 
sons are  numerous,  certain  ones  may  be  made  parties  defendants  as 
representatives  of  the  class.** 

tween  force  and  the  extraordinary  Fed.  320, 12  C.  C-  A.  134  (1894),  affd. 

writ   of    injunction,    tlie   rule   will  166  U.  S.  548,  17  Sup.  Ct.  658,  41 

permit  the  latter."  L.  Ed.  1110  (1897) ;  American  Steel 

79.  Iveson  v.  Harris,  7  Ves.  251,  &  Wire  Co.  v.  Wire  Drawers',  etc.,^ 
256  (1802).  Union,    90    Fed.    598,    605     (1898); 

80.  Seaward  v.  Paterson  (1897),  1  Pope  Motor  Car  Co.  v.  Keegan,  15fr 
Ch.  545,  551,  66  L.  J.  Ch.  267,  270.  Fed.  148,  151  (1906);  George  Jonas 

81.  I^wes  V.  Morgan,  5  Price,  42  Glass  Co.  v.  Glass  Bottle  Blowers' 
(1817);  Lord  Wellesley  v.  Earl  of  Assoc,  72  N.  J.  Eq.  653,  66  At.  953 
Mornlngton,  181  (1848).  In  Hodson  (1907).  This  practice  is  criticised 
V.  Coppard,  29  Beav.  4  (1860) ,  the  by  Charles  C.  Allen,  in  "  Injunction 
court  refused  to  extend  the  injunc-  and  Organized  Labor,"  Reports  Am. 
tion  to  tenants  of  the  defendant.  Bar  Assoc.,  Vol.  17,  p.  299   (1894). 

82.  Seaward  v.  Paterson  (1897),  1  and  William  H.  Dunbar,  in  "  Gov- 
Ch.  545,  66  L.  J.  Ch.  267.  emm^nt  by  Injunction,"  13  L.  Quar. 

88.  Toledo,  Ann  Arbor   &   N.   M.    Rev.  347  (1897). 
Ry.    V.    Pennsylvania   Co.,    54   Fed.       84.  Pickett   v.    Walsh,   192    Mass. 
746    (1893) ;    Ex   parte   Lennon,   64    572,  590,  78  N.  E.  753.  6  U  R.  A.  N. 

S.  1067   (1906). 
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breacb  of  contract  by 18 

conversion  by Wn.  *09,  413.  41S 

interpleader  by  *1* 

liable  to  tort  action,  when 18,  53S 

telegrapb  company  as S35 

BALLOON. 

liability  of  manager  of 388,  n^ 

trespass  by  '8* 

BANKER. 

didionoring  customer's  ciheok 19,  3TO 

BANKRUPTCY. 

of  tort-feasor 270,  271 

of  tort-victim 270,  271 
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BATXEHT.    See  Assault  and  Battery.  PAoer. 

BOYCOTTING. 

as  a  means  of  coercion 83 

aa  a  form  of  competition 83 

different  opinions  of,  explained. 84,    85 

injunction   against    575  -  577 

unlawful  combinations   85,  375 

BRACTION. 

definition  of  nuisance  by 450 

BUILDINGS. 

liability  for   304-507 

BURDEN  OF  PROOF. 

in  negligence  cases 482,  488 

CAUFBELL'S  ACT. 

compensating  for  death 267 

conflict  of  laws  in  actions  under 250 

construction  of    269 

created  a  new  cause  of  action 267 

damages  imder    269 

followed  in  this  country. 267  -  269 

nominal  damages  in  actions  under 270 

CASE,  DEGREE  OF. 

affected  by  defendant's  conduct 494 

classes  of    479  -  481 

greatest.  When  required 504  -  515 

in  defense  of  self  and  property 59  -   64 

in  negligence  477 

in  using  dangerous  instruments 68,  504  -  507 

liverymen,  carriers,  etc 513 

ordinary,  duty  of 483 

telegraph  companies    533  -  560 

CARRIERS. 

contract  exemption  of 87  -    89 

liability  of  common 7,    88 

liability  of,  commensurate  witih  risk 513 

telegraph  companies  as  533  -  537 

CASTLE. 

one's  house  is  ihis 63 

CATTLE. 

liability  for,  at  common  law 392,  507 

liability  for,  under  modem  statutes 392  -  395 
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CHARITABLE  CORPORATIONS.  ^^^ 

as  parts  of  governmental  machinery..  1B5 

as  private  Institutions  "'  13g 

liability  of.  in  tort v."."."."."/.".'.'.'.".'.'.'.'.'.";;:;;;;;;;  m.m 

combinations,  unlawful  85 

COMITY.  , 

international,  in  tort  actions 248 

COMPARATIVE  NEGLIGENCE   498 

COMPETITION. 

adjustment  of  conflicting  rights  under 77 

boycotting  as  a  form  of .'.*...."...'.'.'!!!..  83 

intimidation  of  third  persons  is  not 82 

fraudulent  injury  to  business  is  not .' 77,    82 

free,  is  worth  more  than  it  costs 79' 

iUustrated  by  Mogul  steamship  case 79 

inducing  breacih  of  contract 79 

eetting  up  a  rival  business  in 79 

unfair,  what  is   . , * " "  433  .  449 

unfair,  what  is  not 81 

COMPULSORY  PILOT  158 

CONFLICTING  RIGHTS. 

adjustment    of    7I .  87 

in  respect  of  blasting. 75 

in  respect  of  gas  wells 74 .  yg 

in  respect  of  water 72  -  74 

no  right  to  inflict  fraudulent  injury 82  -  86 

no  right  to  intimidate  third  persons 82  83 

of  neighboring  landowners 7I .  yg 

of  rival  traders   79 

resulting  from  competition 77  .  81 

CONFLICT  OF  LAWS. 

in  transitory  actions 248  -  351 

in  telegraph  cases 124 

under  statutes  of  limitations . _  ,  ,  ,-■". ....  274 

CONSTITUTIONAL  LAW. 

action  under  unconstitutional  statute 278 

confiscatory    statutes    540 .  g4g 

damaging  property,  witfiout  compensation 58 

declaring  things  to  be  nuisances 452 

legalizing  nuisances      52-55,  451 

limiting  rights  of  landowner 5I 

limitations  upon  police  power 49 .   5g 

taking  private   property. jg,  452-454 
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CONSPIRACY.  Pi.SK- 

as  a  tort 85,  325-327 

da>mager  as  an  element  in 325,  32ft 

essence  of,  is  combination 326 

injunction  xigainst    575 

statutes   concerning' 562 

servants  as  victims  of 327 

CONTAGIOUS  DISEASE. 

imputation  of,  w>hen  actionable  slander 355 

CONTEMPT  OF  COURT. 

by  violating  injunctions 578 

CONTRACT. 

breach  of,  distinguisihed  from  tort 16  -    IS 

breadh  of,  and  presumption  of  negligence 483 

determines  viSio  is  independent  contractor 159 

discharge  of  tort  by 255  -  257 

election  between,  and  tort  action 10,    18 

exemption  from  tort  liability  by 87-90,  544 

for  assumption  of  risk  by  servant. 99,  198 

implied  from  accepting  benefits 90 

inducing  breach  of  contract 79 

malicious  breadh  of 23n. 

option  to  sue  in,  or  in  tort. 18,  28,  547 

-suing  in,  and  waiving  tort ' 28,    30 

tort  springing  out  of 10,  548 

CONTRIBUTION  BETWEEN  WRONGDOERS 217,  25» 

CONTRIBUTORY  NEGLIGENCE. 

a  bar  at  common  law .....' 487 

admiralty  view  of 487 

as  an  afiSrmative  defense 488 

assumption  of  risk  and 496 

attempts  io  save  property 496 

burden  on  plaintiff  respecting 488 

i      careless  conduct  induced  by  defendant. 494 

'      carrier's  not  imputable  to  passenger. 500 

i      cause  of  danger  and  cause  of  'harm 492 

!      decisive  negligence  488,  491,  49» 

'      doctrine  of  last  clear  chance 492 

forgetfulneaa  of  dai^er,  as 496 

incapables   and    498 

iri  saving  .human  life 495 

in  saving  property 49$ 

husband's,  imputable  to  wife 50O 

!      rosticum  judicum  and  487 
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servant's,  imputable  to  master. 500 

violation  of  rules  as 494n. 

what   amounts   to 490  -  492 

young  Qtuldren  and 498 

CONVERSION.    See  Trover  and  Conversion. 

action  in  quasi-contract  for 28  -    30 

asportation  as  an  element  in 401,  404,  410 

by  agent  of  principal's  property 408 

by  bailee  or  custodian 409,  413 

compensatory  damages  in 237  -  238 

damages  in,  as  affected  by  tender 416 

damages  in,  for  fluctuating  property 238 

excluding  riglitful  owner  or  possessor 404 

finder,    -when   guilty   of 411 

intention  to  convert  is  not 402 

interpleader  by  bailee 414 

non-feasance  is  not 405 

option  between,  and  trespass. 399 

pledgee  may  commit 416 

punitive  damages  for 237 

purchaser  may  be  liable  for 406 

qualified  refusal    413 

refusal  to  surrender  as  evidence  of 412 

sale  of  goods  as  an  element  in 406  -  408 

satisfying  judgment  for 261 

tenant  in  common  may  commit 415 

tender   of   goods   by  converter 416 

unlawful  detention  as 412 

wrongful  use  of  property  may  be 407 

CORPORATIONS. 

charitable 135  - 137 

cities  as 129,  130 

classification  of   127 

counties  as    127 

dissolution  of,  not  a  bar  to  tort  action. 264 

fraudulent  use  of  name  of 444 

functions  of    127,  129,  130 

judicial  powers  of 132 

legislative   powers    of 132 

liability  of  private 127,  137 

liability  of  public 127,  131 

libel  of   345 

malice  entertained  by 138-140 

officers  of,  liability  for ■  130-134 

officers   of,  liability  of 134 
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public  services c ,  3 

punitive  damages  Jigainst i-il 

slander   by 139 

states  as   126 

statutory  liability  of  municipal 133 

trespass  by 139 

villages  as   129 

COVENANT  NOT  TO  SUE     257 

CRIME. 

distinguished  from  tort 13 

libel  as  a 340 

merger  of,  in  tort 14,     15 

not  enjoinable  571 

slander  as  a 340 

DAMAGE. 

allegation  of,  in  slander  of  title 437 

by  public  nuisance    484 

implied   from  'assault 308 

implied  from  trespass 387,  38S 

in  nuisance  to  property 455 

in  slander  of  title 437 

false  statements  causing 27 

general,  in  slander  cases 360 

legal,  in  malicious  prosecution 293  -  298 

Vnental  anguish  as  a  cause  of 113-124,  55S 

presumed,  in  libel  upon  cfharacter 342 

to  person,  in  malicious  prosecution 293 

to  property,  in  malicious  prosecution 294  -  298 

to  reputation,  in  malicious  prosecution 293 

remoteness  of 106  - 112 

special,  in  slander  cases 359 

DAMAGES. 

action  for,  in  case  of  tort 12,  229,  417 

action  for,  functions  of  court  and  jury 243  -  245 

actual 20,  339,  417 

against  independent  but  concurrent  wrongdoers 239 

against  telegraph  and  <teIepihone  companies 556  -  560 

assessing,  datet  for  238,  389 

avoid.'AIe         241  -  243 

compensatory,  for  assault  and  battery 308 

compensatory  for  malicious  prosecution 298 

compensatory,  for  mental  angui^ 122,  556 

compensatory,  or  ordinary 231,  360,  556 

for  death    269 
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for  seduction  of  daughter 321 

.   from  joint  wrongdoers 235,  236,  23!> 

interest,  as  an  element  of 240 

municipal  corporations  and  punitive 237 

nominal 230,  308,  360,  473,  556 

nuisance  and    473 

punitive,  against  bank 20 

punitive,  for  conversion 237,  238 

punitive,  for  mental  anguish 122,  560 

punitive,  for  malicious  prosecution 298 

punitive,    municipal   corporations 237 

punitive  or  exemplary 122,  232-234,  381,  560 

special,  against  telegraph  company 554  -  560 

splitting  up,  not  allowed 245 

right  to,  for  trespass  to  land 381           f. 

substantial,  though  actual  not  shown 20 

three   kinds   of 230,   360,  473 

trespass,   mitigation   of 389           ' 

DANGEROUS  THINGS. 

liability  for   504-532 

DEAD  BODY. 

mutilation   of    118 

right  to  control   118 

DEATH. 

action   for   causing 265  -  269 

dissolution  of  corporation  as  its 264 

effect  of,  on   tort  actions 262  -  269 

modern  legislation  as  to 263  •  270 

of    tort    victim 262 

Scotch  rule  in  actions  for 266 

statute  of  Edward  m 262 

DECEIT. 

as  a  tort 418-434 

by  agent   or   servant 433 

corrupt    motive    unnecessary 430 

definition   of    418 

differs  from  negligence  426 

functions  of  court  and  jury 433 

inducing  plaintiff  to  act 430 

infant's  liability  for  146  -  I4S 

intended  to  induce  plaintiff  to  act 428 

knowledge  of  untruth    426 

means  of  knowledge  immaterial 431 

znisreprsentation  of  law 425 
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need  not  be  sole  inducement 432 

negligent   misrepresentation   and 427  , 

opinion  as  distinguished  from  fact.- 421  -  424 

price  paid  or  offered 422 

principal's   liability   for   servant's 433 

silence  amounting  to   420 

statement  of  fact,  as  an  element  in 419 

statement  relative  to  third  person's  credit. .- 424 

torts  kindred  to    434-449 

trade-marks  and    440 

DECEPTION. 

as  basis  of  unfair  competition 444 

assent  of  plaintiff  secured  by 92 

by   silence    420 

of  plaintiff  while  acting  illegally  or  immorally 92 

DEFAMATION. 

absolute  privilege  to  utter 364  -  367 

apology  and   retraction 385 

burden  of  proof  in  actions  for 328 

by  corporations    139 

by  legislators,  not  a  tort 33,  364 

by  mercantile  agencies  376 

charging  unchastity    114 

conditional  privilege  of 76,  367  -  377 

construction   of   language 347  -  349 

damage  caused  by 359  -  362 

defenses  in  action  for 363  -  37T 

difference  between  slander  and  libel 362 

fair  comment,  and   378  -  38ft 

injuries  to  reputation  not  always 33O,  331 

in  judicial  proceedings 1 372 

in  performance  of  a  duty 369  -  377 

issue  tendered  in  action  for 328,  329 

joint  publication  of  338^  339 

libel  as  a  form  of 339 .  350 

.liberty  of  speech  and  the  press 347 

malice  in  actions  for 381 

mental  anguish  caused  by  actionable X14 

newspaper  reports   374 

presumption  of  good  faith 363   sgg 

privilege  of  two  kinds 364 

province  of  court  and  jury  in  actions  for 345  357  sgg 

publication  of    331-336]  338 

public  proceedings,  reports  of 372 .  374 

remote  consequences  of    IQy 
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repetition  of,  liability  for 107,  336 

reputation  distinguished  from  character 329 

right  invaded  by 328 

self-defense  and   378 

slander  as  a  form  of , 350-362 

truth  of,  as  a  defense ■ 363 

two  species  of    339 

volunteered  statements    377 

DEFENCE  OF  SELF  AND  PROPERTY 59  -   70 

DEFENSES  IN  TORT  ACTIONS   250,  255  ■  274 

DEFINITION  OF  A  TORT.  . 

Austin's 4 

avoided  by   writers    2 

Bishop's.          3 

elements  of    12 

Judge  Finch  on    2 

Innes  on    4 

Markby's   reference  to 1 

Saltaond's 3n. 

Sir  Frederick  Pollock's   4 

simplifying   the    4 

UnderhiU's 3n. 

DEGREES  OF  NEGLIGENCE. 

corresponding  to  degrees  of  care 479 

examples  of 481 

gross  negligence   480 

ordinary    negligence    480 

slight   negligence    480 

theories    respecting    , 479 

DELICTS. 

in   Scotch  law    31 

in  the  law  of  Louisiana . . .' - 32 

quasi.          31,     32 

DISCHARGE  OF  TORTS. 

by  act  of  the  parties 255  -  261 

by  operation  of  law 262  -  274 

DISTRESS. 

as  a  legal  remedy 226 

DUTY. 

arising  from  the  family  relation 376 

as  a  ground  of  privilege  in  defamation 367  -  37T 

defamation  in  performance  of 369  -  377 
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in  reporting  public  proceedings 372  -  374 

landowner's,  to  trespassers    394 

legal,  breach  of   26 

moral,  breach  of  27 

moral,  nature  of   369 

of  mercantile  agencies  376 

of  ordinary  care   484 

of  telegraph  and  telephone  companies 537  -  540 

owing  to  law-breaker   i  J4  - 106> 

owing  to  the  public,  in  defamation 370 

positive,  imposed  by  law 95 

private,  and  defamation  3/4  -  377' 

social,  nature  of    369 

towards  plaintiff  in  negligence 477 

towards  sendee  of  telegraph  message 548  -  556 

towards  sender  of  message 547 

towards  trespassing  minors   3d4,  520  -  532 

EASEMENT.    See  Nuisance  and  Trespass. 

EDITOR. 

libel  by   372 

liberty  of  press  and  the 347 

reports  of  public  proceedings 372 

ELECTION. 

between  contract  and  tort  actions 30 

by  judgment  creditor  260 

ELECTRICITY. 

liability  for  escaping 509,  510 

negligence  in  use  of 609 

EMPLOYERS'  LIABILITY  ACTS 99,  100,  218,  267 

ENTRY.    See  Forcible  Entry  and  Detainer. 

EQUITY. 

remedy  in,  for  nuisance 463,  474,  561  -  578 

remedy  in,  for  unfair  competition 438  -  449. 

EXECUTIVE  OFFICERS. 

acting  under  commands  of  superiors 44  .    4g 

liability  of,  for  injuries  to  fellow-citizens 44 

EXEMPTION  FROM  TORT  LIABILITY. 

by  contract    gj 

invalid  agreement  for   88 

free  pass  as  an gg 

implied  from  accepting  benefits 90 
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£XTRA  HAZARDOUS  UNDERTAKINGS.  page. 

carriers,  caterers,  etc 513 

degree  of  care  required  in 504  -  513 

fire  and  electricity   509 

gunpowder  and  other  explosives 510 

liverymen,  care  required  of 513 

poisons  and  similar  articles 611 

FAIR  COMMENT. 

and   conditional   privilege 378 

and  personal  abuse  380 

and  public  morals  385 

criticism  of  public  men  as 380 

literary   and  other   productions 384 

misdescription  is  not    . . .'. 381 

on  candidates  for  office , 382 

subjects  of    379 

what  comment  is  fair 381  -  386 

wide  latitude  accorded  to 385 

FALSE  IMPRISONMENT. 

arrest   by   sergeant-at-arms 47 

arrest  by  servant,  master's  liability  for 180 

arrest  without  a   warrant 279  -  281 

definition  of 275  -  27T 

detentions  which  are  not 283 

reasonable  and  probable  cause 282 

right  violated  by  275 

imlawfulness  presumed   277 

FALSE  STATEMENTS. 

causing  damage,  when  not  a  tort 27 

FAMILY,  MEMBERS  OF. 

defense   of    59 

injuries  to    140  -  ]5S 

tort  actions  by   140  - 153 

FAMILY  RELATIONS. 

abduction  of  child  317 

I          actions  for  wrongful  disturbance  of  310-327 

criminal  conversation 312,  315 

damages  in  actions  for  seduction 321 

!          enticing  husband,  action  for 314 

injuries  to  parental  right  in  child 317 

injuries  to  wife   316 

invasions  of,  marital  torts 310  -  316 

marital  torts  against  husband 311 

marital  torts  against  wife 312 
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primitive  law  relating  to  torts  affecting 310 

privileged  communications  between  parties  to 376 

seduction  of  daughter 319  -  322 

torts  against   parent    317-325 

torts  against  the   master 322  -  325 

FELONY. 

merger  of  in  tort 14-    16 

FELLOW-SERVANTS 184,  193,  202,  204  -  212 

FENCE. 

duty  of  maintaining 392 

liability  for  spite    51 

FINDER. 

duty  and  liability  of 411  -  416 

FIRE. 

accidental,   liability   for 107,  108 

care  required  in  using , 509,  510 


\' 


FRAUD.    See  Deceit. 

differs  from  negligence  477 

goods  obtained  by,  in  conversion 404 

in  use  of  trade-marks  438  -  444 

in  use  of  trade  names 444  -  448 

FRIGHT,  CAUSING  HARM.    See  Mental  Anguish. 

FORCIBLE  ENTRY  AND  DETAINER  221-225 

FUNCTIONS  OF  COURT  AND  JURY. 

in  actions  for  damages 243 

in   actions  for   deceit 433 

in   libel   cases    348,  367 

in  master  and  servant  cases I73,  191,  197 

in  negligence  cases    485   494 

instructions  to  jury  as  to  proximate  cause 108    110 

malicious   prosecution    and 286 

probable  cause  and  the 288 

GAS  WELLS    74.    76 

GOVERNMENT. 

by  injunction 561,  562,  579 

injunction  on  behalf  of 577 

liability  of  officers  of 44 

GUEST. 

at  an  inn.          4  5       g 

gratuitous,   ri.sbts   of 517 
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HARMS  THAT  ARE  NOT  TORTS.  page. 

acts  of  state  are 41  -   48 

arrest  of  innocent  person 33 

asserted  to  by  plaintiff 87-100 

caused  by  accident   66  -   68 

caused  by  business  competition 77  -   86 

defamation  by   legislators    32 

defense  of  self   .* 69  -   70 

defense   of    family 59 

defense  of  property    61,    63 

fright  as  a  cause  of 113  - 124 

in  exercise  of  police  power 48  -   60 

inflicted  by  insane  person 69  -    71 

inflicted  by  judicial  officers 35  -   38 

inflicted  by  neighboring  landowners 51,  71  -   76 

inflicted  by  quasi-judicial  officers 39 

inflicted  by  ministerial  officers 45  -   48 

inflicted  by  naval  and  military  officers 48,     49 

legalized  nuisances 52  -   55 

mental  anguish  as  a  cause  of 113  - 124 

modern  industrial  competition   77  -   85 

plaintiff's  illegal  conduct  as  a  bar 101  - 106 

reasonable  force  in  defense  of  self  or  property 63 

recaption  of  property  62 

HEALTH 

nuisance   to    453,  446 

HOUSE. 

as  one's  castle 63 

HUSBAND  Airo  WIFE. 

actions  between    143 

actions  by    140,  142 

common-law  rule  as  to  torts  by 140 

enticing  husband,  action  by  wife  for 314 

injury   to   wife    142 

invasions  of  marital  rights 310 .  3ia 

legislation   affecting    141,  143 

liability  of  husband  for  wife's  torts 140 

negligence   of  either    500 

ILLEGALITY   OF   DEFENDANT'S   CONDUCT. 

causing  mental  anguish    121 

when    enjoinable    671 

ILLEGALITY  OF  PLAINTIFF'S  CONDUCT. 

»=  o  liar  to  recovery 101,  304,  305,  477 

105 
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ILLEGALITY  OF  PLAINTIFF'S  CONDUCT— Continued.  faqe. 

difficulty  in  dealing  with 102,  477 

duty  towards  law-breaker  104 

members  of  charivari  party 106 

necessary  element  of  cause  of  action 103  - 10» 

rights  of  trespassers  455-  -47L 

spectators  at  unlawful  exhibitions 96 

violating  Sunday  laws 102 

mPUTED  NEGLIGENCE. 

carrier  and  passenger  500 

husband  and  wife   500 

master  and  servant    SOO 

parent  and  child   501 

INDEMNITY   BETWEEN   WRONGDOERS 217,  251 

INDEPENDENT  CONTRACTOR   157,  170 

INDUSTRIAL   COMPETITION    77-    88 

INFANTS. 

action  by  against  parent 153 

commanded  by  parent  to  commit  tort 145 

liability  of,  in  tort ., 144  -  16» 

liability  for  deceit   146  .  148 

liability   for   negligence    149,  441  -  445' 

liability  for  false  warranty 145 

parent's  liability  for  torts  by 150 

tort  of,  connected  with  contract 145 

trespassing,  rights  of 520  -  532 

trover  by    148,  149 

INFRINGEMENT  OF  TRADE-MARKS. 

action  for,  as  a  violation  of  a  property  right 440,  44S 

by  unfair  competition   438  -  448 

laches  in   suing  for 440 

INJUNCTION. 

against  boycotts   575 

against  conspiracies   575 

against  crime   566,  571 

against  illegal  conduct   670 

against  libel    572 

against   nuisances    474,  505  -  56T 

against  telepraph  and  telephone  companies 538,  542 

against  trespasses  5gg 

against   waste    5g2 

by  government   577 

alassification  of  tort  injunctions 
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common  law  remedies  insufBcient 362,  568 

contempt  by  violator  of 578 

examples  of,  against  nuisance 567 

forms   of    waste   enjoinable 562 

\     frequent  use  of,  in  tort  actions 561 

I      government   by   561,  563,  578 

granted  upon  established  principles 561 

granted  when  for  trespass 568,  569 

illegal  conduct 570 

insolvency   of   defendant 569 

irreparable   harm    562,    565,  569,  571 

libel  when  enjoinable 572  -  575 

modem  remedy  561,  565 

obligations  of    '. .578 

past   injury    562,  566 

political   controversies   and 571 

principles  for,  against  nuisance 566 

requisites  for    563 

service  of    578 

various    mischief b    570  -  577 

INNKEEPER. 

tort  by 4,  7,  8,  182 

INSANITY. 

as  a  defense   69  -    71 

INTENT. 

as  an  element  of  torts 388,  395,  402,  428,  460 

INTENTIONAL  WRONGDOING. 

distinguished  from  negligence 478 

towards  trespassers    518 

INTEREST. 

as  an  element  of  damages 240-242 

INTIMIDATION. 

of  laborers  and  others 82  -    86 

INVITED  PERSONS. 

allured  children   as 520-532 

duty  of  landowner  towards 515 

expressly,  right  of  516 

mn'iToto   iniRRta.   risrht  of 517 
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JOINT  WRONGDOERS.  faoe^. 

contribution  between 217 

damages  recoverable  from 235,  239,  503 

in  ease   of  nuisance 470 

master  and   servant   as 216  -  21S 

publication  of  defamation  by 335 

JUDICIAL  OFFICSRS. 

acts  of,  when  not  tortious 35  -   38 

arbitrators  as  39 

assessors   as    39 

defamation  by,  privileged 365  -  367 

Grove  v.  Van  Duyn,  doctrine  of • 37 

immunity  of,  reasons  for , 35  -   38 

Lange  v.  Benedict,  doctrine  of 36 

limits  of  their  immunity 35,  321 

of  inferior  courts  38 

of  military  and  naval  courts 39 

quasi-judicial  o£Scers    39  -   41 

JUDGMENT. 

discharge   by   258-261 

JURY.    See  Functions  of  Court  and  Jury. 

JUSTIFICATION. 

in  actions  for  assault  and  battery 307,  324 

in  actions  for  false  imprisonment 277  -  282 

I.AND,  PERMISSIBLE  USE  OF 71  -   76 

XANDLORD  AND  TENANT. 

liability  of,  for  nuisance 470 

XANDOWNER. 

and  infant  trespassers  519  -  532 

care  of  fire  and  electricity 509 

cattle  of,  escaping  505  -  507 

explosives  and 510 

hardship  for,  under  doctrine  of  alluring  nuisances 528 

liability  of,  for  negligence 504  -  532 

liability  of,  to  passers-by.  514 

liability  of,  to  trespassers 518  -  532 

nuisance  by    506-508 

persons  invited  by   515 
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doctrine   of    492 

does  not  abrogate  contributory  negligence 492 

JLAW. 

Actions  on  the  Case,  Treatise  on 1 

misrepresentation  of,  and  deceit 425 

lEAVE  AND  LICENSE  BY  PLAINTIFF 91  -   93 

LEGAL  CAUSE   IJ^^  JoT. 

LEGAL  DUTY. 

breach  of,  necessary  to  a  tort 27,    28 

imposition  by  law  of  positive 95 

LEGISLATORS. 

defamation  by 33,  364 

immunity  of   33 

LEX  LOCI  AND  LEX  FORI 848  -  231,  274 

LIABILITY  WITHOUT  NEGIGENCE  478 

XIBEL.    See  Defamation. 

a  criminal  offense   340 

actionable,   per  se,   when 342 

affecting   one's    vocation 343 

construction   of    347  -349' 

definition  of  a  civil 342 

differs   from   slander 339-341 

distinguished  from   slander 339  -  341 

illegality  of  plaintiff's  business 345 

injunction   against    672  -  574 

inuendo,  office  of 349 

liberty  of  press  and  347 

of  a  class 344 

of   outlaw    345 

province  of  court  and  jury  in  actions  for 345 

upon  personal  character    343 

LIBERTY  OF  SPEECH  AND  PRESS 347,  378,  382,  384 

LICENSE. 

as  a  defense  91-95,  397 

XICENSEE. 

guest  as  a   517 

liability  of,  for  nuisance 470 

liability  to,  of  landowner 516  -  618  ' 


LIMITATION  OF  ACTIONS.  pam. 

beginning  of  statutory  period 273 

conflict  of  laws  relating  to 271 

exemptions  from  statutory   bar 272 

statutes  relating  to   271  -  274 

LIQUOR   SALOON   KEEPER'S   LIABILITY 182 

LOCAL  ACTIONS  FOR  TORTS 247 

LUNATIC. 

defamation   by    69 

liability  of,  in  tort 69 

negligence  of  a   69  -   71 

reasons  for  tort  liability  of 70 

MAINTENANCE 301 

MALICE. 

discarded  for  "  bad  faith,"  etc 86 

in  actions  for  defamation 361,  367,  369,  372,  375,  377 

in  actions  for  malicious  prosecution 286 

in  slander  of  title 435,  43S 

master's   liability    for   servant's 178 

not  necessary  in  false  imprisonment 276 

MALICIOUS  ABUSE  OF  PROCESS 298  -  30t 

MALICIOUS  EXERCISE  OF  A  RIGHT 86 

MALICIOUS  PROSECUTION. 

advice  of  counsel   290 

elements   of    285 

failure  of  original  suit 289 

legal   damage   in    293-298 

malice    in    286 

nature  of  tort    284 

probable    cause    in 288  -  29# 

termination  of  proceeding  complained  of 285 

under  legal   process  278 

wrongs  kindred  to   301 

MALICIOUS   USE   OF   PROCESS 300 

MANDAMUS. 

against  telegiaph  and  telephone  companies 538,  542 

MANSFIELD,  LORD. 

encouraged  quasi-contract  actions    29 

limited  right  to  waive  tort 30 

MARINE    TORT    230 
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modem   legislation   concerning 141 

tort  actions  by  140,  143 

tort  liability  of 140,  142 

MASTER  AND  SERVANT. 

actions   involving   relation   of 154  -  218 

acts  not  in  master's  business 176 

adoption  of  torts  by  master 170 

assumption  of  risk  by  servant 198 

basis  of  master's  liability  for  servant's  tort 155-157,  165 

vommon   employment  of  fellow-servants 212 

t-ontributory   negligence  of   servant 198 

course  of  particular  servant's  employment 174  - 176 

dangerous  instrument  used  by  servant 182 

-dangerous  work  by  independent  contractor 167 

<lefinition    of    master 154 

definition    of    servant 154,  156,  158 

•different  department  doctrine    212 

duality  of  service 161 

duties   of   master   to   servant 184-212,  252 

employer's    liability    for   contractor 157,  164-170 

enticing   servant    322,  324 

fellow-servants,  rules  concerning 302  -  213 

harms  by  servant  not  done  in  master's  business 176  - 178 

incompetent   contractor    ._ 169 

indemnity   between 252 

independent   contractor,   who   is 157  - 164 

joint   actions   against    216-218,  235 

liability  of  master  to  servant 183 

liability  of  servant  to  master 215 

liabili^  of  servant  for  non-feasance 214 

liability  of.  for  his  own  torts 213 

malicious  acts  of  servant 178  -  186 

master's  liability  for  servant's  deceit 433 

master's  liability  for   servant's  tort 155 

negligence  of   master   and   fellow-servant 209 

proper  rules  by  master 185  -  187 

ratification  of  torts  by  master 171 

right  of  selecting  and  discharging  servant 163 

safe    appliances    192  -  195 

■  safe  place  to  work  188  - 191 

scope  of  servant's  authority 171  -  174 

servant's  liability  for  tort  commanded  by  master 213 

sub-contractor's    torts    170 

special  liability  of  master  for  servant's  tort 180 

suitable   fellow-servants    184 

anperior-servsnt  test  208 


HASTES  and  SERVANT— Continued.  faok. 

temporary  transfer  of  service 162 

itest  of  liability,  when  there  are  two  masters 161  - 163 

torts  against  the  master 322  -  32* 

two  masters  of  same  servant 161 

various  tests  of  fellow-servioe 208  -  212 

warning  servant  of  danger 196  - 198 

wrongful  acts  of  servant 176  - 180 

UAXniS. 

a  man  is  presumed  to  know  the  law. 425 

actio  personalis  moritur  cum  persona 28,  262,  264,  265 

alterum  non  laedere 3 

ex  dolo  malo  non  oritur  actio 105 

in  fictione  juris  subsistit  equitas. 30n. 

it  is  for  the  public  good,  that  {here  be  an  end  of  litigation 245,  260 

judicial  fling  at 33 

King  can  do  no  wrong 46 

nemo  debit  bis  vezari 258 

res  i]isa  loquitur   484 

salus  populi  suprema  lex 47 

sic  utere  tuo  ut  alienum  laedas 33,    72 

volenti  non  fit  injuria 93,  406 

UERTAL  ANGUISH. 

as  a  cause  of  action 113  - 126. 

caused  by  words  not  slanderous  per  se 113 

caused  by  actionable  defamation 114 

caused  by  illegal  conduct 121 

caused  by  negligent  telegraph   companies 128 

due  to  immoral  solicitation. 115 

fright  as  a  form  of US 

mutilation  of  a  dead  body us 

not  susceptible  of  valuation 120 

origin  of  doctrine  concerning 113 

physical   derangement   caused  by 116-118 

reasons  for  denying  remedy  for 118^- 121 

susceptible  of  valuation 120 

test   of   remoteness   of 118   11& 

worry  as  a  form  of 115 

MERGER  OF  TORT;  FELONY. 14 .   le, 

MILITARY  AND  NAVAL  COURTS 38 

MILITARY  AND  NAVAL  OFFICERS 4g 

MINISTERIAL   OFFICERS 45.   49, 
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conversion  and 405,  406 

distinction  between,  is  diflScult 11 

liability  of  servant  for 214 

MISREPRESENTATION.    See  Deceit. 

MISTAKE.    See  Accident,  and  Law. 

MOTIVE.    See  Intent 

MUNICIPAL  CORPORATIONS. 

as   property-owners    I34 

nuisances  declared  by 452-454 

tort   liability   of ; 126-134,  237 

victims  of  nuisance 467,  472 

NAME.      See  Trade-Marks. 

NATURE  OP  A  TORT  12  -    32 

NEGATIVE  TORTS. 

by  factory-owner 6 

by   inn-keeper    4,  5, 8 

by   mariner 6n. 

towards  sihipper v^ . .'. .  7 

NEGLIGENCE. 

alluring  nuisances  and 525  -  532 

burden  of  proof  in. 482  -  488 

by   independent   contractors 157,  164  - 170 

by    lunatics    69  -  71 

careless  conduct  induced  by  defendant 494 

cause  of  danger  and  cause  of  'harm 492 

causing    mental    anguisth 113-  124 

contributory      198,  487  -  499 

degrees  of 479 

doctrine  of  comparative 498 

fellow-servants 202-214 

gross,   meaning   of    479,  485 

in  defense  of  self  and  property 59  -    70 

jury  and  court,  functions  of,  in 485 

landowner's  liability  for   514  -  53? 

last  clear  dhance  and  contributory 492 

liability   without    478 

life  imperiled  by 494-496 

master's   liability  for  servant's 154-183,  500 

nature  of,  as  a  tort 477 

not  to  be  imputed  to  passenger 500 

of  third  parties 508 
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poisons  and  similar  articles 512 

presumption  of   483  -  488 

res  ipsa  loquitur 484 

lusticum  judicum  487 

three  degrees  of,  illustrated 481 

telegraph  company's    544  -  551 

towards   trespassers 518  -  532 

undertakings  vhioh  are  extra-hazardous 504  -  513 

what  constitutes  contributory 487  -  492 

willful  and  wanton   478,  518 

NERVOUS  SHOCK.    See  Mental  Anguish. 

NON-CONTRACT  LAW 3 

NON-FEASANCE 11,  214,  405 

NOTICE. 

of  danger  under  volenti  non  fit  injuria 94 

NUISANCE. 

abatement  of 226-228,  465 

action  at  law   for 450,  465  -  473 

alluring,   and   infants 459  -  471 

amounting  to  a  taking  of  property 49 

animals  which  are  a.... 56 

cemetery  as  a 455 

coming  to  a 462 

convenience  of  defendant   463 

damages  for 473 

declaring  property  a 57,  452,  454 

definition  of 450,  452 

discomfort  to  ordinary  persons 458 

hospital  .  . 455 

injunction  against 463,  474,  565  -  567 

injury  to  property  by  a 455  -  457 

joint   liability    for 470 

lawful  and  laudable  business  as  a 464 

legalizing  a 52-55,  451 

liability  of  creator  of 467 

liability  of  grantee  of 468 

liability  of  landlord  and  tenant  for 470 

liability  of  landowner  and  licensee 470 

liability  for 72,  95,  467-472 

misconduct  of  defendant  not  sole  cause  of 471 

motive  of  defendant  generally  immaterial. 451 

negligence  not  necessary 460,  462 

parties  to  actions  for 465  -  47a 
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per  se   453 

personal,  discomfort  caused  by 457,  458 

private  action  for  public 464 

remedies   for 472  -  476 

temporary  annoyance  and   459 

to  health    466 

turning  lawful  acts  into  a 452 

OBLIGATION. 

contract,  distinguished  from  tort 16  -    18 

imposed  by  law 12 

of  injunction 578 

quasi-contract 39 

OFFICE. 

imputing  unfitness  for   356 

of  honor 356 

OFFICERS.    See  Judicial  Officers  and  Acts  of*  State. 

OMISSION. 

tort  by.  .  .  .' 4,  5,  6n.  7,  lOn. 

OPINION. 

as  distinguisQied  from  faot ^... 421 

OUTLAW. 

ordinary  tort-feasor  is  not 101,  104 

PARENT. 

action  by,  for  tort  to  dhild 151 

^discipline  by    153 

mother's   legal   right  as 152,  153 

negligence  of,  imputed  to  (Shild 501  -  503 

PARTIES  TO  TORT  ACTIONS. 

corporations  as 126  -  140 

husband  and   wife   as 140-143 

infants   as 145  -151 

masters   as 155,  217 

parents   as 150  -  153 

servants    as    155,  217 

State  as  one  of  the 126 

subdivisions    of    State    as 126  -  134 

PERCOLATION. 

of   gas    and   water 71  -    72 

PERSON. 

defense  of  one's   59  -   61 
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PERSONAL  ACTION   262-264 

PERSONAL  LIBERTY. 

carefully  guarded  by  our  law 33 

violated  by  false  imprisonment 275 

PERSONAL  SECURITY  303-309 

PILOT. 

shipowner's  Uability  for 156 

PHYSICIAN. 

as  independent  contractor 159 

POISONS,  and  Similar  Articles 511-513 

POLICE  POWER. 

destruction  of  property  under 57  -    5* 

harms  done  in  exercise  of 49  -   59 

POSSESSION. 

distinction  between  regaining  and  retaining 62 

of  planiiff  in  actions  for  trespass 391,  396 

of  plaintiff  in  actions  for  trover 400 

recaption  for  regaining 223  -  225? 

PRESUMPTION  OF  NEGLIGENCE. 

wihen  contract  broken 483 

when  no  contract   483 

PRIVACY. 

right  of 25 

PRIVATE  WARFARE,  as  a  tort  remedy 220 

PRIVILEGED  COMMUNICATIONS.    See  Defamation. 

PROPERTY. 

action  for  trespass  to 387  -  397 

damaging,  without  compensation  57 

defense  of 59  -    65 

destruction  of,  in  self-defense 64 

recaption  of 62 

taking  of,  without  compensation 56  -    59c 

PROXIMATE  CAUSE. 

arbitrary  line  often  drawn 107 

court   to  determine 109 

cutting  fire  'Hose  HI 

damages  must  be  due  to 560 

instruction  to  jury  concerning HO 

intentional   wrongdoing    112 

jury  to  determine   108 


INDEX.  605 
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legfal  cause  equals 112 

natural  and Ill 

negligence  not,  of  mental  anguish 118  ■  122 

statement  of  rvile  106-112 

PUBLICATION. 

alleging,  in  suit  for  defamation 333 

by  one  spouse  to  'the  other 333 

communication  whidh  is  not 334,  335 

evidence  of    332,  333 

privileged,  wihen 364-377 

pidilicity  not  essential  to 332 

PUBLIC  POLICY. 

and   assumption    of   risk 99 

for  acta  of  state 41  -   45 

for  exempting  officers  from  tort  liability 35  -    39 

for  holding  lunatic  liable  in  tort 70 

for  invalidity  of  contracts  with  carriers 89,    90 

for  permitting  recovery  by  wrongdoer 100 

PUBLIC  SERVICE  CORPORATIONS. 

characteristics  of 535 

definition  of    537 

duties  of 537-540 

QUASI-CONTRACT. 

action  in    29 

distinguis-hed   from   true  contract 29,    30 

QUASI-DELICT. 

defined  .  .  31 

in  Louisiana   32 

in  Scotland 31 

QUASI- JUDICIAL   OFFICERS    39 

QUASI-MUNICIPAL  CORPORATIONS   128 

QUASI-PUBLIC  CORPORATIONS  542,  551 

QUASI-TORT 32 

RAILWAY  COMPANY. 

contract  absolving,  from  negligence 88  -   90 

duty  of,  towards  trespassing  children 520  -  532 

jolting  of  train  and  negligence 482 

negligence  of,  not  imputable  to  passenger 500 

turntables  of,  as  alluring  nuisances 523  -  525 

violation  of  rules  of,  as  negligence 404 
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SATinCATION  OF  TORTS  ITl 

KEASOIf ABLE  CAUSE. 

for  anticipating  attack M 

SEASONABLE  COMPENSATION. 

of  itelegraph  and  telephone  companies 642 

SEASONABLE  FORCE. 

in  defense  of  person  and  property K 

SEASONABLE  REGULATIONS. 

by  telegraph  and  telephone  companies S43 

RECAPTION. 

exercising  rigbt  of 62,    63 

forcible,  of  chattels   223-226 

RELEASE. 

in  discharge  of  a  tort 257 

REMEDIES. 

action  for  damages,  as 229  -  Ho 

development  of   220 

distress  as  one  of  legal 226 

locaJ  actions,  as 247 

n^ligent  misrepresentation,  for 428 

self-ielp  as  one  of  several 221  -  228.    472 

REMOTE  CAUSE .106  - 112,  118,  336,   560 

REPETITION  OF  DEFAMATION 107,  33S 

RES  IPSA  LOQUITUR 484 

RIGHT. 

absolute,  of  landowner 51,  337 

absolute,  to  utter  defamation Sft4 

in  personam,  examples  of •. . .  .6,  7,  8,  9,    10 

in  personam  violation  of 6 

in  rem  violation  of 4,      7 

legal,  must  be  invaded,  or  no  tort 26 

of  privacy 22 

private,  is  invaded  by  tort 18 

public,  is  invaded  by  crime 18 

public,  is  invaded  by  nuisance 464 

XTLANDS  V.  FLETCHER. 

doctrine  of,  as  stated  by  Lord  Blackburn 504 

generalization  in,  commented  on 505 

limited  in  England; 506 

not  generally  approved  in  America. 
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action  by  female  ward 25n 

cause  of  action  aocruee  wlien 273 

parent's  action  for 319-322 

SBLF-DEFENSE. 

against  -wrongful  assault 59 

defamation  in 335,  378 

i» 

SKLF-HELP. 

as  a  tort  remedy 61,  221  -  228,  472 

SERVAITT. 

action  against 235 

authority  of 171-174 

conspiracy  against  327 

definition  of 156 

enticing,  a  tort  against  itihe  master 322 

iharm  to,  as  a  tort  against  tihe  (master 322  -  324 

indemnity  to 251 

intimidation  of  . 323 

knowledge  of  danger 201 

liability  of,  for  his  own  torts 213 

liability  of,  for  nonfeasance 214 

may  defend  master 324 

negligence  of,  imputable  to  master 500 

no  I^al  right  to  "  character  " 26,  330 

picketing  of 324 

pilot  as  a 156 

privileged  communication   regarding 374 

torts  against,  by  influencing  master 324 

SHIPPEK. 

rights  of,  against  common  carrier 7 

SLANDER.    See  Defamation. 

actionable,  per  se,  what  is 351  -  358 

causing  special  damage 359 

genera]  damage   caused  by 360 

imputing  contagious  disease 355 

imputing  crime 351  -  353 

imputing  imchastity 354 

imputing  unfitness  for  office 356 

peculiarities  of 350 

prejudicing  one  in  profession  or  trade 356  -  358 

SLANDER  OF  TITLE. 

damage  must  be  diown 437 

differs  from  deceit. 434 

falsity  and  malice  in 435 
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nature  of  this  tort 434 

origin  of  ■term 435 

puffing,  advertisement  as 436 

rival  claimants  to  property 436 

SOLDIERS,  LIABILITY  OF 48-   4» 

STATE. 

a<:ts  of 41  -   47 

exercise  of  police  power  by 48  -   60 

suits  against 44 

suits  by 126 

STRIKE. 

a  peaceful,  is  not  a  tort 78 

accompanied  by  intimidation  is,  a  tort 8? 

SUNDAY  LAWS. 

violation  of 102 

SUPERVISORS,  BOARDS  OF 41 

TAKING  PRIVATE  PROPERTY. 56  -   60 

TELEGRAPH  AND  TELEPHONE  COMPANIES. 

action  by  sendee 548  -  55S 

action  by  sender. 547 

affected  with  a  public  interest 537 

as  common  carriers 533 

bailees  for  hire 535 

common  law  liability  of 544 

compelled  to  serve  all  alike. 537  -  541 

compensation  of 542 

conflict  of  laws  concerning. 124 

contract  by  for  exemption 544  -  546,  551  -  553 

damages  against 556  -  560 

delay  in  delivering  messages 553 

differ  from  common  carriers 534 

discrimination   by    539 

duties  to  the  public 537 

duty  to  sendee  551 

gross  negligence  of   546 

injunction    against    538 

legal  status  of   533-537 

liability  of  in  tort 536,  547  -  556 

liability  for   negligence 544-546,  55? 

liability  for  refusal  to  serve 556 

liability  for  mental  anguish , 123,  124,  556,  560 

may  demand  prepayment 543 
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messages,  delay  in  delivering 553 

messages,  order   of  transmission 541 

non-delivery  of  messages    554 

non-repetition   of    messages 556 

option  to  sue  in  contract  or  in  tort 547 

proper  regulations  by    543 

public  service  corporations   535 

rates  of   542-544 

^     repeating  messages   544,  556 

rights   of    542-546 

sendee  as  principal   549 

sendee  as  stranger  to  contract 550,  551 

sendee's  damages 558 

sender's  damages 557 

statues  relating  to   533,  535,  540,  541 

statutory  penalty,  action  for 548 

Texas  doctrine  of  mental  anguish 128  - 131,  499 

TENANT.    See  Landlord  and  Tenant. 

TEXAS  DOCTRINE. 

damages  for  injured  feelings 128-131,  499 

TEXT-BOOKS  ON  TORTS. 

recency   of    1 

the  earliest    1,      2 

THEORY  OF  TORTS. 

but  recently  developed    2 

TORT. 

advantage  of  suing  in 19 

affirmative 4 
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